The National Government 
of the United States 



BY THE SAME AUTHOR 


THE GOVERNMENTS OF EUROPE 
THE GOVERNMENT OF EUROPEAN CITIES 
THE GOVERNMENT OF AMERICAN CITIES 
MUNICIPAL ADMINISTRATION 
PERSONALITY IN POLITICS 
THE INVISIBLE GOVERNNIENT 
MAKERS OF THE UNWRITTEN CONSTITUTION 



The National Government 
of the United States 


By william BENNETT MUNRO 

EDWARD b HARKNESS PROFI SSOR OF IDS! OR Y AND OOVFRNMrNT 
A1 Tllb CALIFORNIA INbinUH OF lECXlNOLOOY 


Him 1 D1 1 ION 

WITH IHI uniABOPAIlON OF ARNOU^ J /UROHER, 
NEW \ORK UNIVIRSnV, AND THE TAIL 
EDWARD M SAir, POMONA COl T FOE 



THE MACMILLAN COMPANY - NEW YORK 


PRINTED IN THE UNITED STATICS OF AMERICA 

1922 


BY THE MACMILLAN COMPANY 



PREFACE 


The purpose of this book is to provide a general survey of the prin- 
ciples and practice of American government. It endeavors to explain the 
origin and purpose of Ameriean governmental institutions, to indicate 
what they are expected to do, and to show how they do it. The govern- 
ment of the United States is pictured in this volume as a going concern, 
with merits and defects which have been developed by time and usage, 
— a government in which the actualities do not Eilways conform to the 
ideals professed, yet has preserved for its people a larger measure of real 
democracy than can be found anywhere else in the present-day world. 

The plan, scope, content, and temper of this book are in large meas- 
ure the outgrowth of my experience as a teacher during the past forty- 
five years. My students, by the drift of their questions and discussions, 
have moulded my ideas as to what a textbook ought to be. This book is 
theirs m much as it is mine. That may help to explain why the same 
topic is sometimes t 2 iken up more than once, from different points of 
approach, in different chapters. It is not unintended repetition but the 
outcome of a desire to stamp on the reader’s mind some things that are 
more elusive than one might think. 

For this fifth edition the text has been almost entirely rewritten. 
Some new chapters have been added; a considerable amount of fresh 
material has been incorporated, while the emphasis has been shifted in 
keeping with the new political and economic orientation of recent years. 
The lists of bibliographical references at the close of each chapter have 
been rearramged and extended. 

The one thing that has not undergone a change is my conception of 
what a textbook ought to be. It is still my conviction that the history, 
organization, and actual workings of a government are so closely inter- 
woven that they should be studied tc^ether, not cis independent and 
dissociated matters. I also confess that 1 have tried, perhaps with in- 
different success, to make this volume reasonably interesting, as text- 
books go. For I have learned, during an active lifetime of contact with 
college undergraduates, that there are many among them who do not 
find the study of government an easy task even when its problems are 
presented to them in simple language. 



Vi PREFACE 

In my work of revision durii^ its early stages I was greatly aided by 
the late Edward M. Sait of Pomona College, and in its later st^es the 
collaboration of Arnold J. Zurcher of New York University has been 
most helpful to me. Mrs. Ethel H. Rogers has faithfully assisted me in 
preparing the manuscript for the press, checking the lists of references, 
and making the index. 

WILLIAM BENNETT MUNRO 
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CHAPTER I 


THE STUDY OF GOVERNMENT: WHY AND HOW 


This study renders men acute, inquisitive, dexterous, prompt in attack, ready in 
defence, full of resources. — Blackstone. 


What is government and why should anyone study it? It is not easy to 
answer the first half of that question — to give a definition which will 
include all that comes under the head of government and ^vhat is 
exclude everything that does not. Nevertheless a definition govern- 
is an essential starting point in the scientific discussion of 
any sub ject, for there is nothing more confusing than the use of undefined 
terms which may mean different things to different people. Such terms, 
for example, as government, politics, administration, and democracy 
are sometimes so loosely used that they create no end of confusion. 

Government is the mechanism through which the public will is ex- 
pressed and made effective. Sometimes the public will is voiced by the 
people directly, through the agency of the initialVe and agency 
referendum, but more often it is made manifest by action of pubuc 
of their elected representatives in parliaments, legislatures ^*^™*^* 
and municipal councils. Constitutions, laws, and ordinances are the 
formal records of the public wiil as expressed by these legislative bodies. 
Presidents, governors, mayors, and other executive officials constitute 
the channels through which this legislation is put into effect, while the 
courts uphold their hands by providing the sanction of enforcement. 

Government, accordingly, embraces three broad functions: namely, 
the making of laws, the administration of laws, and the enforcement of 
laws. Laws embody the mind ol the people’s representatives 
on matters of public policy, declaring what shall be done 
and what shall not be done. But laws are not self-starting 
devices; they have no momentum of their own. Hence administrators arc 
vested with the function of putting the laws into operation. The vast 
majority fyf governmental officers are engaged in this work. And when 
anyone shows a reluctance to obey the laws it is the courts that provide 
the machinery of enforcement. Legislative, executive, and judicial. 
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therefore, are the three great branches of government. The study of 
government is equally concerned with all of them. ' 

Such a study has several purposes. The first is to secure an acquaint- 
ance with a highly important field of human activity. Government has 
WHY STUDY become an all-pervading social enterprise. It reaches into 
THIS SUBJECT? all phases of the citizen’s everyday life. For it is government 
THE STUDY OP citizcnship, protects him aweike or asleep, 

GOVERNMENT guards his health, provides him with education, limits his 
hours of labor, aind regulates his conduct in an ever- 
ACQUAiNT- increasing variety of ways. There was a time, not so long 
or™t'^^ * ago, when government was looked upon as a passive factor 
MAIN OF ™ the common life. Its functions were deemed to be largely 
HUMAN protective. It defended its people against foreign enemies 

ACmviTY 

and kept peace within the nation’s borders. For the rest it 
was supposed to laissez-faire, to let alone. But that concept of govern- 
ment, which served well enough in earlier days, is wholly unsuited to the 
complexities of modern industrial civilization. It has broken down in 
the face of a thousand demands from the people for all sorts of new 
governmental service ranging from the guarantee of bank deposits to 
the enforcement of collective bargaining in labor disputes. » 

So today one should not think of government as an agency whose 
function is mainly to protect and restrict. In normal times the civil 
employees of the nation outnumber the army and navy twice over. Their 
work covers a very wide range, but much of it is intended to promote 
and construct, to encourage and stimulate, rather than to prevent or 
prolubit. Thus government has ceased to be a political agency alone 
and has developed into an economic <md social force of tremendous 
power. 

In this sense government has become one of our great American 
industries. It engages the full time of over three million people. One 
Qp person in every twelve adults is on a government pay roll, 
THIS national, state, or local. This huge army of public employees 

ACTivrrY. includes not only congressmen, judges, governors, mayors, 

and so forth but many thousands of postmen, policemen, and school 
teachers. Government also absorbs the part-time energies of a great 
many more persons in a nonofficial capacity — if one includes members 
of party committees, lobbyists and legislative agents, lawyers who appear 
before the courts, and politicians of every stripe. 

Government is also a great industry in the sense that it s(i^nds vast 
amounts of money. The combined expenditures of the American national, 
state, and local governments during certain years preceding the outbreak 


EXTENT OF 
THIS 

ACTivrrY. 
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of World War II totaled at least twelve billion dollars annually. In the 
years since the war,' federal expenditures alone have been more than 
three times this pre-war total of all levels of government. 

Despite the maintenance of a relatively low interest rate 
(2^ per cent), the interest charge on merely the federal debt 
now requires an annual outlay of about five billion dollars. This must 
be raised by taxation, in addition to all the other costs of government. 
There is no alternative if a government desires to retain its solvency and 
maiintain its credit. During World War II taxes came close to Uiking 
thirty-five cents of every dollar of national income and there has been 
but a slight reduction in this ratio of taxes to national income since the 
war. The rate -of taxation may even rise should the volume of national 
income decline. Surely an enterprise which takes so heavy a toll from 
the earnings of the people ought to receive careful scrutiny on the part 
of those who contribute the money. Government should be studied, 
therefore, because of its intimate relationship to the pocketbook of every 
citizen. In this connection it is well to bear in mind that it is not merely 
the direct taxpayer who defrays the cost of government. Everyone is an 
indirect taxpayer and hence contributes to it in the cost of living. 

A second reason for the study of government is its value as a form of 
training in the art of observing and evaluating .social facts, weighing 
arguments and detecting flaws in them, fonning intelligent study of 
opinions on public questions, and doing various other government 
things which every citizen in a democracy is supposed to do ^ 

, o . rrr , ... .. .... training IN 

but very often does not. The art of understanding a political the ap- 
problem does not come by intuition. It has to be acquired, praisal of 
and the only way of acquiring it is by study and practice. 

The data of political science arc rarely exact, and hence ino of argu- 
have to be handled with discrimination. For if they are 
handled loosely they lead to false conclusions. 

Two and two do not always make four in politics. They may make 22. 
It all depends on the way you set the figures up. In other words the 
organization and operations o' a government are not for the most part 
conducted on a basis of what is logical or rational. Government is an 
affair of human contrivance. As such it must reckon with the limitations 


AS A FORM OF 
TRAINING IN 
THE AP- 


of human nature. It rests on the caprice, as well as on the consent, of the 
governed. It is guided by human emotion to an even greater extent than 
by human reason. Hence the factors which influence the operations of a 
government are to a considerable degree uncertain, variable, and in- 
capable of precise measurement. 

Now it is well that somewhere in the process of education diere should 
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be opportunity for training in the appraisal of these emotional forces. 

In mathematics and in the natural sciences we deal with 

THE ART OF . . i i • t ■ i i 

»oRuiNo quantities and forces which can be accurately computed. 


SOUND 

OPINIONS. 


The student of physics or chemistry learns diat a certain 
cause or combination of causes will produce a given result. 


There are no emotional factors to be considered. So with the student of 


languages and literature. He discovers that certain grammatical forms 
must be used to build correct sentences; he deals with rules of grammar 
which are absolute and with principles of composition which are 
generally agreed upon. 

But the study of government is not a matter of learning formulas and 
applying them. One is expected, above all things, to avoid formulas. 
It is a matter of detecting tendencies and sensing the interplay of popular 
inclinations. In the study of government it is rarely possible to proceed 
directly from cause to consequence, or to trace a consequence with 
certainty back to its cause. Results are usually brought about by the 
interaction of several causes and it is by no means easy to determine just 
how much each has contributed to the outcome. 


This docs not mean, of course, that there are no recognized principles 
or laws in political science as in the natural sciences. There must be laws, 

or fundamental forces, in politics, for laws are the most 
i^^ARA- universal of all phenomena. This universe is governed by 
KNOWLEDGE laws, and man is part of the universe. Slowly we Icam what 
FROM SUPER- these laws are. We have biblical assurance that “the wind 

STITION. 

bloweth where it listeth,” but the meteorologist of today 
knows that it does nothing of the kind. It blows from a high-pressure to a 
low-pressure atmospheric area, always and everywhere — thus obeying 
a fundamental law. Once upon a time it was the universal belief that 
epidemics of disease were scourges sent by the gods. Everyone who has 
read Homer’s Iliad, for example, will recall how the sun-god in anger 
raised his terrible bow, and with every twang of the bowstring sent brave 
men to their death by pestilence while tlicir comrades offered prayers 
and sacrifices to propitiate the enraged deity. Today we do not offer 
sacrifices to the sun-god, but send health experts to find the major routes 
of infection. 


So in political science there are processes and tendencies which partake 


THE CYCLE OF 
RADICAUBU 
AND REAC- 
TION. 


of the character of natural laws. Every student of history has, 
for example, noted the regularity with which radic^ism and 
reaction in government have followed on each other’s heels 
throughout the ages. 
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This is the moral of all human tales: 

*Tis but the same rehearsal of the past, 

First Freedom, and then Glory — when that fails. 

Wealth, vice, corruption — barbarism at last! 

And History, with all her volumes vast. 

Hath but one page. 

The road back from Freedom and Glory does not always descend to 
Vice and Barbarism, as Lord Byron suggests, but the fairly regular 
alternation of prosperity and depression, conservatism and liberalism, 
high political ideals and low, democracy and dictatorship, militarism 
and pacifism — this alternation is one of history’s outstanding phe* 
nomcna. And it can hardly be the outcome of chance, or even of human 
f>erversity. May it not be that many of our political vici^itudes are 
merely the workings out of forces which mankind does not yet sense or 
understand? Is it possible that we are still being guided, in the realm of 
government, too largely by formulas and superstitions which have no 
rational basis? 

It may be so, although the principles which government obeys (if there 
are such) can never be so definite as are those of physics or cheniistry 
because of the emotional factors which arc so largely nature 
involved. Yet one should not lay too much stress upon the offoutical 
eccentricities of political action due to the human equation, 
for human nature is after all a reasonably stabilized affair. We recognize 
this in the saying that it is the same the world over. Men and women, in 
the mass, respond o tlic same stimulus in much the same way every- 
where. The political action and attitude of a single voter cannot easily 
be forecEist, but the action and attitude of a million voters can be pre- 
dicted with reasonable accuracy when all the discoverable forces are 
assembled and impartially weighed. 

The study of government can be pursued in a scientific way even 
though its principles cue not always of universal application. The weather 
displays strange vagaries at times and fails to perform as 
predicted; yet we have a scie*icc of meteorology. The cccen- 
tricities of public opinion are no more striking than arc into a 
those of the lower atmosphere. The average citizen is too 
much given to the habit of regarding his government as something that 
functions according to neither rhyme nor reason: a huge network of 
laws and regulations, personalities and activities, which pos.sesses very 
little coherence and is guided by the opportunism of partisam advantage. 
He is inclined to look upon politics as neither a science nor an art but 
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A FEW 
RECOGNIZED 
PRINCIPLES OF 
POLITICAL 
SCIENCE. 


merely as a game, played mostly in evasion of what are supposed to be 
the rules. That point of view is unjust to an enterprise which, when one 
considers the magnitude of its tasks, has maintained a high level of 
efficiency. 

There are certain principles of government upon which virtually all 
students of the subject are agreed — enough, perhaps, to form the 
nucleus of a science. Hardly anyone, for example, now 
disputes the proposition that if you desire expert skill in 
any administrative office you should make the office 
appointive, not elective. Likewise there is general agree- 
ment on the principle that administrative responsibility 
should be centralized, not diffused. Every government should plan its 
financial operations annually and embody this plan in a budget. Judges 
should have reasonable security of tenure. Taxes should not be levied 
without specific authorization by law. Many other examples could be 
given. The science of government develops certain principles and the art 
of government consists in successfully applying them. 

Of course the greatest obstacle to the study of government in a sci- 
entific spirit is the extreme difficulty of maintaining an impartial attitude. 

This results from the content of the subject, fram the nature 

OIKTAGLES TO '* 

IMPARTIAL of the questions which arise, and from the case with which 
STUDY IN the same data can be differendy interpreted. Political issues 

THIS FIELD ^ . 

come very close to human emotions and inherited preju- 
dices. There are few individuals who can calmly, dispassionately, and in 
a completely neutral spirit undertake an analysis of public ownership, 
unemployment insurance, old-age pensions, collective bargaining, price 
control, compulsory military service, federal aid to education in the 
states, birth control, compulsory arbitration, collective security, or inter- 
national organization for the preservation of peace. Opinions on such 
matters are not reached with the intellectual neutrality which a natural 
scientist displays towards his problems. There is nothing in the human 
emotions which impels a chemist to favor alkalis as against acids. He 
bears no inherited prejudice against the proposition that nature abhors 
a vacuum. He merely sets it down as one of the things that has to be. 

But every student of American government has been born and brought 
up in a sectional, social, economic, religious, and political environment, 
the influences of which cling to him through life. His 
observations and judgments will be affected by this fact, 
no matter how honestly he may strive to submerge his 
inherent sympathies and aversions. Hence it is virtually 
impossible for any citizen to give a thoroughly unbiased 


THE IN- 
HERENT 
PREJUD1C33 
OF THE 
INDIVIDUAL. 
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portrayal of the structure and workings oS his own government. The best 
book ever written on the government of the United States is the work of 
an Englishman; the best book ever written on the government of England 
is the work of an American.^ This is significant but not surprising. It 
points to the advantages of emotional detachment on the part of ^ose 
who are on the outside. 

Nor is the difficulty merely one of overcoming partialities that have 
been inherited. Every citizen lives his whole life in an atmosphere that is 
surcharged with partisanship. He is deluged with propa- atmos- 
gahda, adroitly garbed as sound information. He is in daily phere of 
contact with people who look through colored glasses (rose 
or blue) upon every act of the public authorities. His eyes are requisi- 
tioned daily by the newspapers and his ears by the radio. He is impor- 
tuned for suppx)rt by politicians who believe that the science of govern- 
ment originated at the last presidential election and that the art of 
government is an ironclad monopoly in the hands of one political party. 
All this befogs the atmosphere of scientific inquiry. It is rather humiliating 
for any citizen to profess an uncertain opinion on a political issue when 
everybody else seems to have reached a confident one. 

It is perhaps worth remarking tliat the average citizen assumes no 
such cocksureness of opinion in fields of knowledge other than public 
affairs. If you ask him, for example, what is meant by poltir- 

. , , -11 r • • r 1 mnZEN’S 

ized light, he will reler you to a scientist for the answer, mkadiness to 
If you ask him whether courts of equity should have power s**ap 
to issue writs of mandamus, he will explain that he is not a 
lawyer. In such things he will exhibit a decent respect for the limitations 
of his own competence. But turn to the realm of government and ask him 
whether the national tax system ought to be revised and how; whether 
the powers of the Supreme Court ought to be curbed; whether the 
national labor relations law is a success or a failure; whether the federal 
government should adopt a sales tax, or reduce the tariff; whether we 
should have health insurance and who should pay for it — ask the plain 
citizen any of these questions and he will rarely hesitate to give you a 
definite opinion straight from a closed mind. He will not reply that he 
has made no study of taxation, jurisprudence, industrial economics, 
national finance, or social policy — which would be the proper answer 
in most instances. 

There is only one way to correct this situation; that is by the spread oi 
properly ^jrganized instruction in the schools and colleges. There the 

^James Bryce, The Ametkeai Ckenmnwealtk and A Lawrence Lowell, The Goeernment ef 
England. 
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KNOWLEDGE 
OF THE FACTO 
AS THE BASIS 
OF OPINION- 


oncoming citizenry can be brought to realize that facts, however awk- 
ward, are of controlling importance in government as in everything else; 

that the same facts may be subjected to differences in in- 
pROPENsrry terpretation; that there are at least two sides to every pohti- 
BE COR- cal question, and sometimes more than two; that it mkes 
patience and industry to get to the bottom of tough prob- 
lems; that a scientific neutrality on any issue of political policy or social 
conduct is extremely hard to maintain; and that problems of government 
are inherently as difficult as arc those of science or engineering. They 
demand the same concentration of thought. They cannot be understood 
except by the same process of diligent study. If the problems of govern- 
ment were as simple as most citizens seem to think they are, we should 
have found solutions for them a long time ago. 

Glance through the index of this book, or any other book, on American 
government. Administration, agriculture, ambassadors, anarchism, 
appointments, appropriations, assessments, attainder, bal- 
OT lots, banks, bankruptcy, bimetallism, bonds, boroughs, 

AS THE BASIS bos.scs, budgcts, cabincts, campaign funds, carpetbaggers, 
TORMNo”'** caucuses, censorship, charters, child labor, citizenship, city 
plzmning, civil service, coinage, common law,^onstit.utions, 
contracts, copyrights, credit, courts — and so on for a dozen or more 
closely packed pages. These words, every one of them, point to policies 
and problciiLs which are very far from simple in their implications. 
Sometimes the idea involved in one of these terms is simple enough, but 
in the domain of government an idea is sometimes so greatly at variance 
with the actualities that the one becomes almost the negation of the 
other. This means that the student of government must not let himself be 
misled by the ostensible relation between things but should look below 
the surface and scrutinize facts as with a microscope, for the most im- 
portant political forces are sometimes the ones with the least visibility. 

There is a third reason for the study of government. It is to be found 
in the relation of citizenship to patriotism. A free government demands 
THE STUDY OF obcdiencc from its people, yet there can be no intelligent 
GOVERNMENT obedicnce unless the citizen knows what it is that he obeys. 

^ government requires the cooperation of its people, but 
TivE CITIZEN- there can be no effective cooperation unless it be based upon 
“*“*• understanding. A government feels itself entitled to the 

confidence and respect of the people, but no genuine political confidence 
can ever be founded on civic ignorance. Good intentions do hot suffice 
to make a good citizen; and in a free government there is no synthetic 


THE STUDY OF 
GOVERNMENT 
AS AN AID TO 
CONSTRUC- 
TIVE CITIZEN- 
SHIP. 
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substitute for the national unity which rests upon a wise, informed, and 
judiciously tolerant citizenry. 

When men and women pledge allegiance to the flag, and to the Re- 
public for which it stands, they should at least know what kind of republic 
it stands for. When they repeat their formula of “one nation, indivisible, 
with liberty and justice for all,” they should at least have some general 
idea as to how it came to be one nation, why it has remained indivisible, 
how liberty was achieved, by what means it is preserved, and through 
what instrumentalities of government the ideal of evenhanded justice is 
sought. When the citizen, on taking public office, swears to uphold the 
Constitution of the United States he may reasonably be presumed to 
have read it; but this oath has been taken by many a man who has not. 

The American philosophy of government endows the citizen with 
ultimate sovereignty. It places in his hands the power to determine what 
kind of government he shall have. It is for him to say, 
directly or through his elected representatives, what shall in his 
be enacted in the constitutions and laws of the nation and sovereign 
the states, what taxes shall be imposed, what expenditures 
made, and what policies pursued. This is a vast responsibility. It is a 
responsibility that cannot properly be met by the citizen unless he has 
at least a general knowledge of what his government is and what it is 
supposed to do. The promotion of an intelligent and responsible civic 
interest, therefore, is the third object in the study of government. 

T’he Constitution and the government of the United States are entitled 
to respect. The more study one gives to them, the greater is that respect 
likely to be. Not only is it likely to be greater, but it will 
rest on a surer foundation. This is not to suggest, how- provement 
ever, that there are no flaws in the nation’s fundamental 
law or in its frame of government. There arc plenty in both. And govern- 
ment, whether in the nation, the states, or the local areas, can only be 
improved by changing it. What man does not transform for the better, 
time will alter for the worse. A constructive citizen, accordingly, is one 
who knows enough about h»s government to discern its weak spots and 
who deems it his obligation to help strengthen them, to the end that his 
government may more fully command the obedience and respect of the 
people. It is only by increasing the number of such men and women that 
either the Constitution or the government of the United States can be 
made to endure. 

Now a word as to the methods of study. In approaching this subject 
one of the first essentials is to get rid of the notion that the government 
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A RECOGNI- 
TION THAT 
THE SUBJECT 
IS A DIFFICULT 


upon them 


of the American people is a simple affair, easy to understand without 
concentrated effort. It is, in fact, anything but simple. It is the most 
complicated government on earth, and the most difficult to 
uEi^os OF understand. True enoi^h, one can imbibe a smattering of 
I. THE it without systematic study and every native-born Ameri- 
PROPER jjogg so as he goes along. But the information that he 

gets in this way is fragmentary, often only half accurate, and 
always tinged with partisanship. In this field, as in so many others, a 
little knowledge often proves a dangerous thing, for men act upon it 
without realizing its inadequacy. 

Government as a science is not an easy subject. To become even 
reasonably conversant with the structure and functions of American 
government in nation, state, and municipality is an under- 
Tira«^iT^" taking of larger proportions than most people imagine. To 
THE SUBJECT sccuTC a clcaT pictuTC of the relations which exist between 
ONE**”^*^^^ the various organs of government, the limitations under 
which they work, and the forms of pressure that are put 
upon them — let no one imagine that this can be achieved with less 
intellectual effort than is required for the study of higher zilgebra or solid 
geometry. There is only one way in which the study of government can 
be made easy for the average man or woman: namely, by omitting or 
glossing over everything that is difficult. If, therefore, the reader of this 
book finds the subject easy, hetpay make up his mind to one of two things 
— either that he has an uncommon genius for the study of public affairs 
or that he is missing most of the points. 

The study of a government involves not only careful reading but study 
and reflection as well. It should be done with pen in hand and a notebook 
on the table. Good note-taking is a real accomplishment. 
TAWN™" Many young men and women go all the way through college 
without becoming even moderately proficient at it. What 
the student should aim at is not a mere condensation of the reading, 
but a recasting of the principal ideas in his own language, adapted to his 
own point of view. He should devise, if he can, an arrangement of the 
material which is clearer and more logical than the one followed in the 
book. It can often be done — and there is nothing more serviceable in 
the clarification of any subject. Careful an d orderly note-taking, more- 
over, affords opportunity for practice in the art of concise writing, and 
the mastery of this useful art is largely a matter of practice. Hence it is 
better to write one page of thoughtful summary than to dash off several 
pages of unpunctuated scrawl and call it a day. 

The purpose of study is to incite one’s mind into self-propelled activity. 
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Education ought to stimulate one’s inteUectual curiosity. It is not of 
enduring value unless it does. The study of government, in ^ .jgg 
particular, should develop this habit of self-questioning. quEsnoNwc 
Many political institutions and practices continue to exist 
for the mere reason that they have become traditional. They suggest a 
challenging of their merits. One man’s opinion on most political questions 
is about as good as another’s; provided, however, that both opinions are 
based on equal thoroughness of study. On the other hand, no man has a 
moral right to hold an opinion without a reason for it, a reason that is 
valid to his own mind. But if he has such a reason his own opinion is more 
useful, in the educational process, than a ready-made one borrowed 
from somebody’s book. 

Hence it is better to maintain a scrutinizing attitude in the study of 
government than to be content with the memorizing of facts and the 
unquestioning acceptance of traditional principles. On the 
other hand there is no particular virtue in being a con- av^ance 
genital iconocleist. What is, for the most part, is right, of undue 
If it were not right, it would not exist. Remember that the 
law of naturad selection is at work among governmental institutions and 
methods. It eliminates the unfit, although rather slowly at times. Hence 
the benefit of the doubt, when one is in doubt, should be given to what 
we have, rather than to something that might with some possible ad- 
vantage be put in its place. This is not to argue against the practice of 
trying experiments in government but only to suggest that they should 
not be tried unles« there are rezisonable prospects of success, for when 
experiments fail there is a weakening of the people’s confidence in their 
government. Then they call for a general reconstruction, with results 
that are sometimes disastrous. Dictatorships have, on more than one 
occasion, grown out of unwise and unsuccessful experimentation by 
governments, especially in the domain of economic affairs. The history 
of Europe during the past twenty years is replete with illustrations of 
this. 

Government, as Emerson once said, is “the greatest science and service 
of mankind.” The world is giving more thought to it nowadays than ever 
before. And rightly so, for never have the foundations of oreat- 
democratic government been so violently assailed. Man’s est of all 
rulership over nature has become more successful year by ™e sciences. 
year; but man’s rulership over man is making no such advance. The 
human race has been far more successful in controlling the relations 
between man and his environment than in establishing satisfactory 
relations between man and his fellow men. Surely there is need for 



12 THE GOVERNMENT OF THE UNITED STATES 

thought in a situation where human progress is being made so rapidly 
in all the sciences except the one that ought to be the most important. 



CHAPTER II 


THE BACKGROUND AND BEGINNINGS OP 
AMERICAN GOVERNMENT 


It is not the least debt that we owe unto history that it hath made us acquainted with 
our dead ancestors; and out of the depth and darkness of the earth delivered us their 
memory and fame. — Sir Walter Raleigh. 


The government of the United States deserves to be studied for a num- 
ber of reasons. For one thing it is responsible for the welfare of more than 
140,000,000 people. It represents one of the oldest, most vvhy 
elaborate, and most successful efforts to combine central American 
authority with local self-government. It is true, of course, 
that there were federal governments long before the Con- special 
stitution of the United States was framed: the Achaean 


League in ancient Greece, for example. But until the rise of the American 
Republic there was a world-wide belief that the federal form of govern- 
ment was suitable (or small states only, and that it was inevitably a weak 
form of government because it parceled power into too many hands. 
Both philosophei. and statesmen shared the general conviction that no 
federalism on a large scale could long endure. A house divided within 
itself could not stand whe^'. the rains descended and the floods came — 
when internal dissension ai.d the shock of war put its stability to the test. 
Down to the close of the eighteenth century^ the world believed that the 
security of lil'c, liberty, and property demanded the centralization of 
governmental powers in relatively few hands. 

But in due course the United Slates proved the fallacy of this convic- 
tion. America, during tht nineteenth century, demonstrated to the 
world that federalism did not necessarily mean weak gov- 
ernment, but was quite reconcilable with a strong national 
administration. American federalism survived the strain mentw , 
and stress of the Civil War, spread from the thirteen states 

^ t til . DEMOCRACY. 

to forty-eight, and proved itself amenable to both the spirit 

and practice of democracy.^ American governmental experience has 

^When the Civil War began, many Europeans loioked upon thb struggle as the logical 
outcome of a futile actempt to keep federalism functioning on a large scale. The English liis- 
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proved to the world that a republican system, organized on a federal 
basis, can serve the political needs of a vast population scattered over a 
whole half continent. It has demonstrated anew the truth that a federal 
system of government, if properly organized, can meet emergencies as 
well as any other form of government, and perhaps better. 

For more than a hundred years the United States has been serving as 
a great laboratory of political experimentation. In the nation, in the 
several states, and in the thousands of local areas, almost 
every conceivable experiment in the art of ruling people has 
been given a trial. By this process of experimentation we 
have developed some of the best, and some of the worst, 
governmentzil procedures that have been evolved anywhere. 
The American system of government is largely a homemade 
product. It is not something planned and created in accord- 
ance with an ideology, as totalitarian governments are, but a continually 
changing organism which has been matured by the unending process of 
trial, error, and correction. This means, incidentally, that no one can 
really understand American government without knowing American 
history, at least in a general way. For example, how can one talk intelli- 
gently about the present-day powers of the President, t)r of Gongrc'ss, 
without some knowledge of the way in which these powers have grown, 
step by step, during the past hundred and fifty years, with each accretion 
made possible by the special needs or circumstances of its time? 

The federal Constitution is, in a sen.se, the starting point. With its 
adoption the evolution of American federation got vigorously under way; 

and before long a half continent was welded into a single 
AMERICAN nation. For this accomplishment, the main credit has 
AcuMAx ’ usually been given to the group of men who sweltered 
NOT A START- through the summer of 1787 at Philadelphia to produce 
INC POINT. jjjg Constitution of the United States, and it is true that a 
great deal of credit belongs to them. But national unity, with all that it 
implied, was not created out of hand by these makers of the Constitution. 
One must not forget that the thirteen separate colonies luid fought a 
war unitedly, won their independence together, created a makeshift 
confederation, and learned to feel a community of interest — all this 
before the men who devised the Constitution began their work. They had 
been traveling along the inevitable road to union. They were ripe for 
some such plan as the one which they finally adopted in 1787-1788. 

torian, Edward Freeman, published in 1863 a History oj Federal Government from the Foundation of 
the Achaean League to the Disruption of the United States, It was his belief that, no matter what the 
outcome of the Civil War, the old federal union could never be revived. 
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So the work which was done by the Philadelphia Convention should be 
lodced upon as the consolidating and strengthening of what had already 
been gained by the thirteen newly independent commonwealths rather 
than as the launching of a new set of political ideals embodied in a new 
constitution. The new Constitution was largely the expression of old 
ideals. 

In a broad sense, the American Revolution was not a revolution at all. 
It was not a complete overturn like the French Revolution of the 
eighteenth century, or the Russian Revolution in the jtdidnot 
twentieth; it did not sweep away hmdamental institutions, break con- 
or bring in a new set of political ideals, or shift the weight of 
political power from one class among the people to another. It merely 
changed the resting place of sovereignty. The sovereign power had 
hitherto been vested in the British crown and had been exercised through 
instructions sent by the home authorities to the colonial governors. 
Henceforth it was to rest in the people of the thirteen commonwealths, 
to be exercised by them through their own constitutions and laws. In the 
continuity of American political institutions, therefore, the Revolution 
marks a break of no great violence. Nevertheless, it did swing political 
evolution into a new channel and greatly sftceded up the march of 
democracy in the New World. ‘ 

It is natural that writers who deed with revolutions should be tempted 
to exaggerate their revolutionary aspeets. This has been true of the 
American Revolution, and it has induced historians to make 
a sharp break between two periods of American history, few sharp 
with the Revolution as the dividing line. I'hey have written it. 

as though the political institutions of the later period owed nothing, or at 
any rate very little, to those of the earlier. But the fact is that American 
history, during more than lliree centuries, has very' few sharp breaks in it. 
The law of continuity runs through it like the reinforcing rods of a con- 
crete wall.* The Revolution retained far more than it swept away. There 
arc very few political institutions whose birth date can be dclinitcly set 
down as a.d. 1776. Elections, trial by jury, freedom from arbitrary arrest, 
freedom of speech — they are all much older. American democracy did 
not begin with the Declaration of Independence, but that great and 
courageous doctiment gave it new impetus. 

To find the true foundations of the American political system one 


must look beyond the Ckinstitution, beyond the Declaration of 1776, 

^ The extent to which the Revolution affected the general life of the people is set forth in 
J. F. Jameson, The American Revolutipn Considered as a Social Movement (Princeton, 1926)* 

* For an interesting discussion of the **laws*’ of history, including the “law of continuity,** 
■sec £. P. Cheyncy, Law in History (New York, 1927), especially pp. 12-15. 
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even beyond the coining of the Mayflower to Plymouth. The principles 
of civil liberty on which American government rests had their birth 
on the soil of the Old World. Their beginnings go back 
^ Saxon folkmote and the Curia Regis of 

pouncAL Norman England. The rights of free citizens, as estab- 
W Magna Carta, the Bill of Rights, the Habeas 
Corpus Act, and by the whole fabric of the common law in 
E n gl an d, were the heritage of the American colonists from the outset. 
They brought these privileges across the Atlantic with them, just as they 
did the English language. The right to a.share in the mziking of laws, the 
right of self-taxation, the right to trial by jury, the right of petition, the 
right of assembly, the right of all men to be dealt with equally before the 
law — no one believes that any of these civil rights originated in America. 
They have traditionally belonged to the whole English-speaking race for 
nceirly half a millennium. The American Revolution preserved them at a 
time when they were in danger of being trampled underfoot; and the 
new American constitutions, both state and national, ensured their .safety 
for the future. 

Observe the landmarks which stand out in the course of this progress, 
all the way from the earliest migrations to the attainment of national 
unity. The thirteen colonies which formed the nucleus of the 
™uPAMn>it United States were themselves the outgrowth of small 
AND settlements planted along the Atlantic seaboard during the 

TOLONiAL course of the seventeenth century. When the first settlers 

CHARTERS* ^ r r !• 

came, it was not with the idea of founding new states; so 
they were organized as trading companies, with company charters. Soon, 
however, the colonists found that something more than this Wcis neces- 
sary. Hence the company charters gave way in some cases to colony 
charters or embryo constitutions; in other cases the people went ahead 
without formal authority, establishing their own local and general 


COMPANIES 


COLONIAL 

CHARTERS. 


governments. 

But the lines of this political development were not everywhere 
parallel. Naturally so, because in point of time there was a wide spread 
between the founding of the first colony (Virginia) in 1607 and the last 
one (Gieorgia) in 1732. Much had happened in the mother country 
during this interval. The arrangements under which the different 
colonies were founded also varied considerably. Maryland and Pennsyl- 
vania, for example, were established by individuals, not by trading 
companies. Differences in the occupations of the people also*led to de- 
partures from uniformity in the systems of government which were set up 
by these various communities. 
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On the surface, accordingly, there was a great deal of variety in the 
government of the American colonies. Some had charters, some did not. 
In some the basic area of local government was the coimty, 
in others the town. But these differences in organization and diversity 
procedure were not of fundamental consequence. Of vastly 
greater importance is the fact that all the colonies were fundamentally 
alike in their love of civil liberty and their adherence to the institutions 
of free government. The differences among them arc of slight account 
when weighed against the broad and deep resemblances. For it should 
be remembered that all these colonies had been founded by Englishmen 
or had passed under English control. The bond of kinship encircled 
them all. They possessed, moreover, a geographical unity in that they 
occupied a virtually unbroken strip of territory extending from Georgia 
to Mziine amd from the Appalachians to the sea. The inhabitants were 
overwhelmingly of the Protestant faith and nearly all claimed English 
as their mother tongue. The common law of England formed the basis of 
the legal system. Finally, the people adhered to a common political 
philosophy. Their general conception of sound rulership was the system 
of representation which Lad been developed by their forefathers in 
England. Thus there was substantial unity in language, in law, and in 
political conceptions — and in all ages these have been the great magnets 
that draw neighboring communities together. 

The basis of colonial government in each colony was the supremacy of 
the crown. Explorers and traders went out under royal auspices; they 
took possession of i,'*w lands in the name of the crown, and 

AL* vKK* 

the territories which they gained became royal property, scsparua- 
This occurred because the English constitution made no “entary 

. . , , ,. ... , POWER AS 

provision for the parliamentary acquisition and government the basis of 
of territories outside the realm. It gave parliament no juris- colonial 
diction beyond the confines of the British Isles. So the first 
company charters were obtained from the crown, which also gave 
colonial charters to replace these earlier grants. 

As a matter of constitutional theory, therefore, the crown was supreme 
in the colonies even though limited by the growing control of parliament 
at home. The English parliament granted no colonial charten, appointed 
no governors, and rarely passed laws that extended to the colonies. It 
sddom interfered with the process of colonial administration; and when- 
ever it di^, there were vigorous protests from America that it was ex- 
ceeding its powers. 

“America is not part of die dominions of England,” argued Benjamin 
Franklin, “but part of tlie king’s dominions.” “All members of the 
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British Empire are distinct states, independent of each other but under 
the same sovereign,” wrote James Wilson, one of the makers of the Con- 
How THE stitution. This point of view was accepted by virtually all 

coLONSTs the colonial leaders. The colonies, they held, were equal 

VIEWED IT. members with each other and with England in a political 
aggregation which had a single executive (the crown), but each unit of 
which was entitled to its own legislature. That explains why the colonists 
were willing to give allegiance to the crown, but unwilling to give local 
jurisdiction to a parliament across the seas. It explains also why they 
took the oath of allegiance, but resisted the acts of parliament. There 
was no inconsistency in their so doing. Exactly the same attitude is 
assumed by the British dominions such as Canada and Australia today. 
The Statute of Westminster, passed by the British parliament in 1931, 
formally conceded the principle that allegiance to the crown does not 
carry with it any legislative control over the dominions. 

The English crown, of course, did not exercise its powers directly. 
It controlled the American colonies through various administrative 
agencies. Broadly speaking, it left to the Board of Trade ^ 
CROWN EX- all matters relating to colonial commerce, and during the 

ERTED ITS eighteenth century the general supervision of coloRial gov- 

ernment as well. But the crown could take any matter 
directly into its own hands and sometimes did so. In any event, all in- 
structions went to the colonial governors in the name of the crown, and 
the crown could disallow any law passed by a colonial legislature. This 
power of royal disallowance was frequently used, but the colonial 
assemblies sometimes managed to get around it by reenacting the dis- 
allowed law. 

Let us take a glance at the American political system as it existed 
before 1776. This is desirable because the states of the Union, and even 
the national government, still retain many attributes that 
came to them from these early governments along the 
Atlantic seaboard. The state governor of today, for example, 
is the lengthened shadow of the colonial governor, for each 
of the thirteen colonies had a governor as its chief executive. 
In the eight royal provinces he was appointed by the crown; in the others 


STRUCTURE 
OF COLONIAL 
GOVERNMENT 

THE 

GOVERNOR. 


* Its full title was the “Board of Commissioners for Trade and Plantations/' It was or- 
ganized in 1696 and originally had eight members. The commissioners were commonly 
called the Lords of Trade although most of them were commoners. A general statement of 
the Board’s functions may lx; found in Edward Ghanning, History of the United States, Vol. II 
(1908), pp. 23 1 “235. The relations between the colonies and the home authorities are described 
in George L. Beer, Origins of the British Colonial System, i^yS-iSGo (New York, 1922) and his 
British Colonial Policy, (New York, 1922); also in L. W. Larabee, Rqjnd Government in 

America (New Haven, 1930). 
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he was cither elected by the people (in the two charter colonies) or named 
by the proprietor (in the three proprietary colonies). The position of the 
colonial governor was something like that of the king at home; he sum* 
moned the colonial assembly and could dissolve it when he chose. In some 
respects his authority was wider than that of the crown, for he had the 
right to veto the assembly’s acts, whereas in England the crown had 
virtually lost this power in relation to zicts of parliament. The appointing 
authority of the colonial governor was also extensive, and he was the 
head of the militia in each of the colonies. 

Historians have been rather hard on these colonial governors, and it 
is true that they were not, for the most part, men of conspicuous ability 
or tact. Moreover, they held an anomalous office which no difficu,_ties 
man could ever hope to fill acceptably — a double responsi- of his 
bility, one half of which was often in conflict with the other. 

On the one hand, the colonial governor was the overseas representative 
of the crown. In this capacity he was expected to carry out specific orders 
and instructions issued from London by kings and ministers who knew 
little or nothing about colonial conditions. On the other hand, he was 
the head of the local administration, responsible for the general oversight 
of colonial affairs, yet dependent upon the colonial legislature for money 
with which to carry on the administration. Thus the colonial governor 
had to ?!crve two masters; one gave him his orders, the other gave him his 
pay. And there is good authority for the proposition that “no man can 
serve two masters”; at any rate, no man can serve two masters and hope 
that both will be eq'ially pleased with his work. 

It would be inappropriate to set down in these pages a list of the prin- 
cipal powers exercised by the colonial governor, were it not for the fact 
that many of them have continued to be vested in the chief 
executive of the states and the nation. The governor 
summonexl the colonial legislature and could veto laws theumita- 
ptissed by it. He could also dissolve it at will, a power which 
no state governor possesses. Likewise he enforced the laws, 
made various appointments, an«l was re.sponsible for the colonial defense. 
He represented his colony in its relations with the home government and 
with other colonies. He had the power of pardon. He was head of the 
colonial militia. He issued charters to cities. But in the exercise of all 


these powers he was somewhat restrained by the assembly’s control of 
the colonial treasury. There was little that any governor could do with- 
out ftmds, and he had no way of getting money unless the assembly voted 
it. He could not draw his oWn salary, in fact, until the representatives of 
the people had authorized it. 
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In each colony there was also a legislature, usually of two branches. 
The lower chamber, or assembly, was elected by the people, but each 
colony had its own qualifications for voting, the ownership 
COLONIAL of real or personal property being nearly always required, 
LEGisLA- vvith religious tests sometimes imposed as well.^ But, on the 
whole, the suffrage was more democratic than in England. 
The difficulties of travel in the colonies were so great, however, that only 
a small fraction of those who were entitled to vote usually took part in 
the elections. The proportion was higher in the New England colonies, 
where members of the legislature were elected by towns, than in the 
middle and southern colonies where they were chosen by counties. 

In all except three of the colonies the legislature also had an upper 
chamber. These upper chambers were primarily executive bodies; in 
most cases the members were named either by the crown 

THE UPPER , 1 . t . 

CHAMBER IN on thc rccommcndation of the royal governor, or by the 

THESE LEG- proprictor. In addition to being the upper house of thc 

isLAiuREs. colonial legislature, this body served as the governor’s 

council, advising him and sometimes controlling his appointments. Its 
principal functions, in fact, were executive and judicial rather than 
legislative. Here originated, by the way, our present-diiy practice of 
giving executive duties to thc upper chamber of the state legislature — 
for example, the power to confirm the governor’s appointments. 

In general, thc colonial legislatures controlled thc purse strings and 
claimed the sole right to legislate on any matter which concerned the 
THE i£ois- colony’s internal affairs. They did not deny the governor’s 

lature’s right of veto, but they objected to having their colonial 

AUTHORITY. jaws disallowcd by the authorities in London.^ The colonial 

legislatures had full power over thc levying of taxes, and this was the 
chief source of their influence upon executive action. Holding the purse 
strings, they held thc whip hand. Moreover, it is a general principle of 
government that when you once set up an elective chamber, its powers 
arc bound to grow, no matter what charters or constitutions may say. 
That is the course which political progress took in colonial America. The 
powers of the colonial legislatures were growing steadily when the eve 
of the Revolution approached. 

In all the colonies the groundwork of jurisprudence was the common 
law of England. It was not established in the colonies by any definite 
enactment, but like other Anglo-Saxon institutions it migrated with 

^ For a full survey see A. £. McKinley, The Suffrage Franchise in the Thirteen i£nglish Colomes 
(Phihulelphia, 1905), and Kirk H. Porter, History Suffrage in the United States (Chicago, 1918). 

* £. B. Russell, The Review of American ColorM Legislation hy the King in Council (New York, 
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the flag. As for the judicial organization, some differences existed among 
the several colonies, but hore again the general lines were uniform. 
All of the colonies had local courts, intermediate courts, i^^vvandthe 
and a highest court, which in some cases consisted of the ooloniai. 
governor and his coimcil, but which in others was a sepa- 
. rate body made up of regularly appointed judges. From these highest 
colonial courts, appeals might be carried to England where they wo'e 
decided by the Privy Council. The Privy Council was not a court in the 
ordinary sense; its right to confirm or reject the judgments of the colonial 
courts was merely one phaise of its authority to advise the king, who in 
turn was the final arbiter in all matters affecting the colonies. Appeals 
to the Privy Council were not frequent until after 1750, when they 
steadily became more common. All the colonial courts followed English 
legal procedure; the right of trial by jury and the other privileges which 
Blackstone calls “the liberties of Englishmen” were everywhere given 
recognition. The colonists thus became schooled by actual experience 
in the doctrine that men had “unalienable rights.” 

It was in the field of local government that the greatest diversity of 
governmental practices appeared. In the New England colonies the unit 
of local administration was the town, with its town meeting 
of citizens and its elective local officers. The town raised its ernment; 
own taxes and spent them, made its own bylaws, elected its 
own local officers, and sent its representative each year to 
the colonial legislature. It was a miniature republic, rarely interfered 
with from above. Th;s was practicable because the New England colo- 
nists for the most part lived close together, on relatively small farms. 

The southern colonies, on the other hand, established the county as 
their chief unit of local administration. They used this larger unit because 
the plantation system of agriculture caused the population ^ ^ 
to be more widely scattered. County officers, such a.s the soijthebn 
sheriff and the coroner, were appxsintcd by the governor, 
and there was no general meeting oi the inhabitants to vote the taxes 
or to detennine matters of local policy. As in the English counties of the 
day, much of the work was performed by “justices of the peace,” who, 
despite their name, were administrative as well as judicial officers. They, 
also, were appointed by the governor. 

Finally, in the middle colonies, particidarly in New York and Pennsyl- 
vania, thei^ was a mixed type of local government: a combination of the 
town and county systems, which bridged the gap between ^ 
the extremes of New England.and the South. Yet the differ- miodlb 
ences in local government throughout the thirteen colonies 
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EARLY AT- 
TEMPTS TO 
UNFIT. THE 
THIRTBEN 
COLONIES. 


were not greater than those which one can discover in that of the several 
states today. Such differences did not impair the political solidarity of 
the people. Everywhere the conditions favored democracy. A new 
country, remote from the social traditions of the Old World, a hardy 
population engaged in the grueling task of hewing homes out of a wilder- 
ness — the stage was all set for an era in which liberty, democracy, and 
union were to be achieved. 

With such a general approach to uniformity in race, religion, language, 
and law, with such marked similarities in political organization and 
temperament, with common problems arising from the 
pressure of outside enemies, one might suppose that the 
various colonies would have drawn more closely together 
and that even before the Revolution they would have 
devised some form of federal union. It is true that there were 
some steps in this direction. As early as 1643, the four New England 
settlements of Plymouth, Massachusetts Bay, Connecticut, and New 
Haven united in a league of friendship, particularly for 
ENGLAND mutual support against Indian attacks, and zuranged that 
cx>NF£DERA- each should send two delegates to a joint conference every 
■noN (1643). jjjg existence of this league came to an end after 

the Indian dangers, against which it had been organized, had passed 
away. From time to time during the next hundred years, other leagues 
a penn’s unions were proposed. William Pehn made such a 

PROPOSAL suggestion in i6g6, with a scheme of union under a royal 

(1696). commissioner and a congress composed of two deputies 

from each colony. But the clash of diverse interests always proved a 
stumbling block, and it required a serious common danger to impress 
on all the colonies their essential unity and their need of cooperation. 

Finally a proposal came from Englzmd. At the suggestion of the Lords 
of Trade, a congress was czilled at Albany in 1 754, to form a confedera- 
tion for mutual defense and especially to devise a plan for 
keeping the Iroquois Indians from joining with the French 
in Canada. At this gathering Benjamin Franklin brought 
forward a plan of union which the congress, after making 
some changes, adopted unanimously. Franklin’s plan, 
commonly known as the Albany Plan of Union, contemplated a grand 
council or congress in which each colony would be represented on the 
basis of its financial contribution; this council to determine the means of 
common defense, the number of troops to be supplied by each colony, 
and the amount of money to be contributed by each. The crown was to 
appoint a president general, who should command the united forces and 
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have the spending of the money so raised.* But Franklin was ahead of his 
time; and, although the delegates at Albany approved his project, it was 
rejected by the colonial legislatures when it came before them for ap- 
proval. Thus the Albany Plan came to naught, but it nevertheless 
rendered some service in paving the way for the First C!ontinental 
Congress of the Revolutionary War. 

Why was it, in view of the manifest advantages of cooperation, that 
the thirteen colonies did not come into some sort of working federation 
long before the actual outbreak of troubles with England? union 
In the first place, they were not equally exposed to attack was so long 
by the Indians, the French, or the Spanish. Local jealousies 
afforded another reason. A failure to realize that, in a broad sense, all their 
interests were alike, was another. The home government, moreover, was 
never favorable to any scheme of union which would give the colonies a 
permanent solidarity of action in all matters. It was ready to have them 
join for the common defense, provided the carrying out of such plan was 
entrusted to officers sent out from England. In a word, the colonies never 
realized their essential unity until the acute controversy with the mother 
country made it clear to them. 

I’he significant thing, after all, is this; In the colonies there was a 
public opinion, and on certain fundamental issues it was fairly well 
unified. The colonial as.semblies were good reflectors of this significance 
public sentiment. 'I’hey judged the colonial temper with of the 
remarkable accuracy. If parliament had done it as well, ““'•'^Rence. 
there might have been no Revolution. Inten.;olonial jealousies and differ- 
ences of opinion related to minor questions. English statesmen foolishly 
assumed that because the colonies could not unite on small issues they 
would be unable to unify on larger ones. They were wrong, as the event 
proved; for when united action became urgent, the entire group of 
colonies forgot their differences and joined hands in a common front. 

This is not the place to detail the events which led to the breach with 
England. It should be pointed out, however, that there was no genertil 
dissatisfaction with the type of government which existed causes op 
in the various colonies. The Revolution did not come be- the 
cause the colonies wanted new charters or elective governors Revolution. 
or manhood suffrage. Its underlying causes were economic; they con- 
cerned questions of trade and taxation. But once the spirit of resistance 
was arousgd, it found new and broader grievances. The colonists soon 


*The plan may be found in the Writings of Benjamin Franklin (ed. A. H. Smyth, lo vob.. 
New York, 1907), Vol. Ill, pp. 207-226; and William MacDc.mald, Select Charters and Other 
Documents Illustrative of American History^ tSoS-iyy^ (New York, 1899), pp, 253-257. 
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came to a realization of the fact that democracy had been forging ahead 
mwe rapidly in the New World than at home; and the Declaration of 
Independence gave vigorous expression to various ideals of democracy 
which had originated in England but became more firmly rooted across 
the ocean. 

It was the events of 1773-1774, including the imposition of the new 
taxes and the action of parliament in suspending the charter of Massa- 
THE uLTi- chusetts, that brought home to the colonies the urgent need 

MATE for a united front. One of thete number was in danger of 

BREACH. having its liberties taken away: what of the other colonies, 

each in its turn? The danger was no longer confined to north or south; 
it was common to all. Hence the calling of the First Continental Congress, 
which met at Philadelphia in the autumn of 1774 with 

FIRST CON" » • * 

TiNENTAL delegates present firom all the colonies except Georgia. The 

TONCREss object of this congress was to take counsel on what seemed 

* 774 )- to be a common peril. Its members adopted various resolu- 

tions addressed to the home authorities, pledged the cooperation of the 
various colonies in resistance to oppressive demcinds, and agreed that a 
similar congress should meet the following year. 

But events moved rapidly. Before the early summer of 1775, when this 
Second Continental Congress assembled, the situation had gone from 
bad to worse. The open clash of arms had come at Lexington, and the 
fate of Massachusetts seemed to be scaled unless the other 
colonies could quickly come to her aid. Accordingly, the 
Second Continental Congi-ess appointed Washington to 
the chief command, called upon all the colonies for troops 
and supplies, and took upon itself the right to issue pa- 
per money as a means of helping to finance the armed 
resistance. These powers were usurjjed by the congress because of the 
necessities of the situation; they had no legal or constitutional basis. But 
their usurpation was sanctioned by the acquiescence of the people, and in 
the last analysis that is the most effective stmclion that the actions of any 
public authority can have. 

All this gave rise to a very anomalous situation. The colonies were still 
subject to the king although in active resistance to the royal authcMrity. 

They had assumed the attributes of sovereignty without 
formally severing their old allegiance. This situation, 
however, came to an end with the Declaration of Independ- 
ence in 1776. By thb pronouncement the colonies became 
states, each independent of the crown and politically 
independent of others. Such action made it desirable that the Continental 
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Congress should rest on a legal basis with some definition of its powers 
and duties. So, in 1777, the Continental Congress sought to gain perma- 
nence and legality for itself by adopting certain “Articles of Confedera- 
tion and Perpetual Union,” a document which had been prepared by 
one of its committees. These Articles were then sent to the several states 
for ratification; meanwhile the Continental Congress went ahead with 
the conduct of the war. 

By the provisions of the Articles, the thirteen states entered into a 
league of amity; but each state retained its sovereignty, freedom, and 
independence.*^ Every right not expressly delegated to the 
confederation remained with the states. The organ of the 
confederation was a congress made up of delegates from all 
the states, each state sending not fewer than two nor more 
than seven, but in any case having one vote only. The legal 
equality of all the states was thus recognized, although there were great 
differences among them in area and in population. 

As for political authority, the congress of the new confederation was 
given very little. It was empowered to manage the war, handle foreign 
relations, and make peace. In order to continue and finish 
the war, it could Ccdl upon the several states for contribu- 
tions of money or men; but it had no way of compelling 
them to respond. It was given various internal powers such 
as those of establishing a postal service and managing 
Indian affairs. With nine of the states assenting, it could fix the size of 
the military and naval forces, make treaties, vote a budget, borrow 
money, coin money, or issue bills of credit; and it did issue paper money 
in large quantities* to pay the c:..penses of the war. 

But it had no power to tax, no power to regulate trade, and no effective 
authority to settle disputes among the various states themselves. Compar ed 
with the vast range of authority which the Constitution of the United 
States conferred on the new' federal government ten years later, these 
powers seem pitiably small; yet they represented substantial concessions 
on the pzirt of the states. Public opinion was not at the time prepared to 
go farther. The people were afraid of “strong” governments. They were 
afraid of a supergovemment. They were afraid of too much govenunent. 

The Articles of Confederation did not bestow much attention upon the 
executive branch of the government. It was assumed that the congress, 
while in ^ssion, would itself perform all necessary executive functions; 
but provision was made for ^ committee of the states to sit and act 

' ^ For the text of the Articles see William MacDonald, Sdect Documents Illustrative of the 
History of the United States, (New York, 1899). 
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when the congress was not in session. Likewise, it was stipulated that 
the congress should appoint such “civil officers” sis might 
EXECTJ- needed; and it did appoint a superintendent of finance, a 
postmaster general, a secretary of war, and a foreign secre- 
tary. These appointments foreshadowed the “hesids of departments” 
who later became an integral part of the federal executive under the 
Constitution of 1787.^ 

Some of the states were so slow in ratifying the Articles that the war 
was virtually over before the confederatiori. completed its legaJ formal- 
THF LACK OF Then, with the disappearance of a common danger, 

COERCIVE the stales gradually lost interest in the idea of a union and 

POWER. jgj things drift until they got into a bad way. The con- 

federation, based upon the Articles, continued in existence, and its 
congress tried to hold meetings; but the attendance of members di- 
minished steadily as the states lost interest. 

The war had inflated the currency, and prices had gone sky-high. 
Everybody cried out that the cost of living was excessive, but there was 
no one with power to reduce it. To visualize what inflation 


THE LACK OF 

COERCIVE 

POWER. 


THE CRITICAL , , . , 1 rr • r .1 . . 

era: infla- means, and what widespread suffering followit in its train, 
TioN one need only consult the experience of the United States 

1781 1787. during this era, 1781-1787. The farmers blamed the mer- 
chants, the merchants blamed the politicians, the politicians blamed the 
propertied classes. 

But turn for a moment from the demoralized affairs of the confedera- 


tion and see what the states themselves had been doing during the war 
and after. As the hostilities spread from one colony to an- 

W'HAT THE * ^ 

STATES WERE othcr in the early months of the war, the various royal 
DOING MEAN- govcmors and officials fled the country, leaving the as- 
scmblics to do as they pleased. Connecticut and Rhode 
Island merely made a few changes in their colonial charters and retained 
them after independence. Virginia, on the othcr hand, called a con- 
vention which, under Jefferson’s leadership, adopted a constitution with 
a bill of rights and provision for a new frame of state government. One 
after another the remaining states followed, until Massachusetts, the 
last of the thirteen, adopted her first state constitution in 1 780. 

While these new state constitutions differed considerably in their 
detailed arrangements, they presented a fundamental similarity.^ In 
every case provision was made for a governor, to be chosen either by 

^ See J. B. Sanders, Evolution of Executive Departments oj the Continental Congress, 

(Chapel Hill, N. C., 1935). 

* A ccmpectus, showing the main features of these several state constitutions, may be found 
in Edward Channing, History oJ the United States, Vol. Ill (1916), pp. 459-‘46s. 
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the legislature or by the voters; in nearly every instance a legislature 

of two chambers was set up; and each state provided itself with a 

judiciary. Large powers were everywhere allotted to the 

state legislatures. The principle of “separation of powers” — 

that is, of keeping the executive, legislative, and judicial stitutions—- 

organs of government separate — gained recognition in 

only a few of these state constitutions; but in two of them 

it was stated plainly; namely, in the Virginia constitution of 1776 and 

in the Massachusetts constitution of 1780. 

Another characteristic of the earliest state constitutions was the 


emphasis which most of them placed upon “bills of rights” containing 
securities for individual liberty. Freedom of speech and of 
assembly, the right of trial by jury, the privilege of the 
writ of habeas corpus — these and many other so-iermed 
unalienable rights were now solemnly set forth in black and white. 
The state constitutions of this war period, indeed, were strongly tinged 
with that “natural rights” philosophy which marked the Declaration of 
Independence, Tliey emphasized the doctrine that men were equally 
free and independent, that all political power came from the people, 
and that governments rested upon the consent of the governed. 

The framing of these state constitutions had an important educative 
influence. The thoughts of the people were directed to the funda- 
mentals of government. Men read the writings of Locke, ^hk ri!.vived 
Montesquieu, and Tom Paine; they talked of social com- interest ln 
pacts, checks and balances, popular sovereignty, and the 
natural rights of the citizen.^ Hundreds of leading citizens, fundamen- 
throughout the thirteen new states, gained practical ex- 
perience in the framing of constitutions. All this proved to be of great 
service when the time came to frame a national constitution. The country 
had passed tlirough a course of education in the theory and practice 
of constitutional government. By 1787 the whole people had become 
familiar with written constitudons emanating from the people and 
guaranteeing them against the abuse of power. 

But, while men were discussing the doctrines of Locke and Paine, the 
economic situation in America was getting steadily worse. While they 
argued about political ideals, the economic depression interstate 
became more severe and popular discontent rose steadily jealousies 
higher. Qpe cause of the trouble was the scarcity of real 
money, despite the flood of paper notes issued by the confederation and 


^ See the discussion in A. N. Holcombe, State Government in tfte United States (3rd edition. 
New York, 1931), pp. 23 '‘ 75 - 
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by the states. Everybody wanted to pay his debts in this depreciated 
“rag money,” but creditors were unwilling to take it except at a heavy 
discount. It was impossible to carry on trade under such conditions; yet 
thousands of foolish people clamored for more governmental spending, 
more borrowing, more paper currency as a way of regaining prosperity. 
Today all this has a familiar sound. 

Even more menacing to the general secvirity was the bad feeling which 
rapidly developed among the states themselves. Each was hurrying to 
THE WAR OF build up trade at the expense df its neighbors. Those states 
BANTAM which had natural advantages tried to exclude others from 

TARIFFS. jjjg ygg Qf them. A war of hostile tariffs began in 1785, 

when New York imposed fees upon all vessels entering its ports from 
Connecticut or New Jersey. The duties which New York laid upon im- 
ports were paid in large part by the inhabitants of those neighboring 
states in their capacity as consumers. Madison likened North Carolina, 
which paid tribute of that kind to Virginia and South Carolina, to a 
patient bleeding at both arms. Virginia and Maryland were at swords’ 
points over the navigation of the Potomac. Great Britain, of course, did 
not fail to profit by these dissensions. The London government laid toll 
upon American trade with the British West Indies and delayed handing 
over the trading posts in the American Northwest, although the treaty 
of 1 783 had promised that these posts would be given up. 

Why did not the congress of the confederation intervene to prevent 
this drift toward economic anarchy and civil strife? 1 1 was still meeting 
each year at Philadelphia, and certainly it would have 

WHY THE . ' . . 1 . -r. 

CONGRESS intervened if it had possessed the authority. But the congress 
COULD NOT had no power of taxation and hence no revenues. It had no 

INTERVENE * * 

money to pay interest on loans or even the ordinary expenses 

1. rr HAD of government. It had authority to borrow money; but with 

no regular revenues to ensure prompt payment of mterest, 

2. IT HAD it was not possible to obtain loans on any reasonable terms. 

NO CREDIT * * 

The national credit of the United States in these critical 


years was lower than that of Peru or Mexico today. John Adams in 1 785 
was sent to Europe on a borrowing trip, but all he could raise was a 
relatively small sum at an exorbitant rate of interest. European bankers, 
in those days, regarded American government bonds as a speculation, 
not an investment. 


Equally vital among the weaknesses of the confederation was its lack 
of power to regulate trade, either with foreign nations or among the 
several states, or with the Indian tribes of the great hinterland. There 
was urgent need for some uniform trade ccaitrol, but the congress of the 
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4. IT WAS 
WITHOUT 
POWER TO 
ENSURE THE 
COMMON 
DEFENSE. 


confederation had no power to establish anything of the sort. Each state, 
on the other hand, was making its own tariff, designed to shut out goods 
from other states. Self-sufficiency and autarchy axe terms 
of present-day use, but the idea involved in them is not no power 
new by any means. It is just what the thirteen American ™ regulate 

, . . , « rt COMMERCE. 

states were attemptmg to achieve m the years 1783-1787. 

Given a fair chance, such a piolicy would have led to a civil war long 
before one actually came. 

Worst of all was the outlook in international relations. England was 
still entrenched in Canada to the north, while Spain possessed the South- 
west. The American colonies had won their independence 
with the aid of France, but who could tell how long the 
tottering French monarchy would stay friendly or continue 
in a position to render aid? Two powerlul nations of Europe 
were on the confederation’s flanks: what if they should some 
day join hands to raid the land and divide the spoils? Such a danger was 
by no means beyond the range of possibilities if the states should start 
warring among themselves. Seventy-five years later, when a much larger 
group of American states engaged in civil strife over the issue of slavery, 
the danger of foreign intervention, and with it the possible disruption of 
the Union for all time, was still serious. How much more vividly the 
danger must have appeared to thoughtful men in the closing decades 
of the eighteenth century ! 

Finally, there was the question of the great western territories. At the 
close of the Revolution all the land east of the Mississippi was claimed by 
one or another of the veurious individual states. These cleiims, 

THE PROS* 

most of them based on coloniai charters or on treaties with op the 
the Indiems, were hopelessly in conflict. If each state had ''’•astern 
undertaken to enforce what it considered its own rights, 
there would have been a general war. So it was propo.sed that all should 
hand over their claims to the congress, which would then use the territory 
for the common benefit, eventually making new states out of it. One by 
one the several states consented to do this, and in 1 787, shortly before the 
congress of the confederation went out of existence, it passed the famous 
Northwest Ordinance providing a frame of government for north- 
this ceded territory.' Although this was probably the most west or- 
important piece of legislation enacted by the congress, only 
eighteen members, representing eight of the thirteen states, were present 


' J. A. Barrett, Evolution of the Ordinance of lyBy (New York, 1891); B. A. Hinsdale, The 
OJfd Noftkivest (new edition, New York, 1899); and Thomas P. Abemethy, Western Lands and 
the American Revolution (New York, 1937), give in detail the history of this enactment. 
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to vote on it. How could a central government hope to manage this great 
western domain firmly and successfully if it could stir up no more public 
interest than that? 

Along with the economic depression there wtis, as always happens, a 
weakening in popular respect for government and for the existing social 
DARK AND ordcr. People were defaulting on their taxes, refusing to pay 
BRIGHT their debts, insisting that the government owed them a 

SPOTS. living, and in some cases calling for a redistribution of 

private property. The Shays Rebellion in Massachusetts (1786) proved 
that something akin to chaos in government had spread a long way.^ 
On the other hand, one must not paint too doleful a picture of those 
times.* There were some bright spots on the horizon. Bad as conditions 
were, they hardly justified Alexander Hamilton’s lament that the country 
had reached “jdmost the last stage of national humiliation.” “National 
disorder, poverty, and insignificance,” he lamented, “form a part of the 
dark catalogue of our public misfortunes.” ® 

Washington readily put one finger on the prime source of the trouble 
and pointed another towards the obvious remedy. “I do not conceive,” 
he wrote, “that we can exist long as a nation without having 
lodged somewhere a power which will pervade the whole 
Union in as energetic a manner as the authority of the state governments 
extends over the several states.” In other words, the congress of the 
confederation was a government of the states, not a government of the 
people. It was weak because it lacked four things which every strong 
national government must posse-ss: the power to tax, to borrow, to 
regulate commerce, and to maintain an army for the common defense. 
Now it is significant that these were the four great powers given to the 
Congress of the United States by the new Constitution, which in 1787 
replaced the old Articles of Confederation. 

But how could steps be taken to establish a strong central government 
THE AN ^ Washington had in mind? Fortunately, it happened 

NAPous that Maryland and Virginia were at this moment endeav- 
oring to reach an agreement on certain matters affect- 
ing trade, tariffs, and navigation. Then Pennsylvania and 


SUMMARY. 


* What did the radicals want? “Their creed is that the property of the United States has 
been protected from the confiscations of Britain by the exertions of all and therefore ought to 
be the common property of all. . . . They are determined to annihilate all debts, public and 
private, and have agrarian laws which arc easily effected by means of unfunded paper money 
which shall be a tender in all cases whatever.” — From a letter of General Knox to, George Wash- 
ington (77^). 

* For an interesting summary of the bright spots, see Charles A. and Mary R. Beard, 
The Rise of Amerkan Civilization (a vols., New York, 1927), Vol. I, pp. 302-309. 

* The Federalist^ No. 15. 



BACKGROUND AND BEGINNINGS 


31 


Delaware were asked to join in the negotiations. Seeing the oppor- 
tunity, James Madison persuaded the legislature of Virginia to invite all 
the states to a conference at Annapolis, so that the whole question of 
interstate trade relations might be discussed. The response was quite 
disappointing; for when the conference convened, only five states were 
represented and it was not deemed worth while to proceed.^ Before the 
conference zidjoumed, however, Alexander Hamilton of New York made 
the suggestion that another attempt be made to get all the states into a 
convention, so that the question of confederation might be considered. 
Resolutions were accordingly adopted, asking all the states to send 
representatives to such a convention in Philadelphia during the summer 
of 1 787. The congress of the confederation was asked to join in this call, 
which it did after a delay of several months. 

Meanwhile Washington, Hamilton, Madison, Franklin, and others 
had lent their great personal influence in support of the plan. Nothing 
was said about framing a new federal constitution. No one qsten- 
darcd to propose that the convention be authorized to go so sible 
far. The avowed purpose was to revise, supplement, and 
strengthen the Articles of Confederation. When the call reached the 
various state legislatures, some of them acted promptly; others were sus- 
picious and held off; but in the end all of them except Rhode Island 
appointed delegates. 

The invitation did not specify how the delegates were to be chosen, 
but in all cases the apoointments were made by the state legislature, or 
by the governor under authority given by the legislature, howdei^- 
In no ca.se were the delegates to the constitutioncil conven- gates were 
tion of 1787 directly elected bv the people. Many of them °**™®*'‘ 
were sent with specific instructions to revise the Articles and do nothing 
else. The date fixed for the assembling of the delegates at Philadelphia 
was the second Monday in May, 1 787. 

REFERENCES 

THE EUROPEAN BACKGROUND. The most Convenient source of information on 
the English antecedents of American colonial government is E. P. Cbeyney, 
European Background of American History, 1300-1600 (New York, 1904). More elab- 
orate discussions may t)e found in the standard histories of England during the 
eighteenth century, such as Lord Stanhope’s History of England which covers the 
period 1701-1783 in nine volumes, and W. E. H. Lecky’s History of England in 
the Eighteenth Century (new edition, 7 vols., London, 1913). Lists of other works 
relating to the political developments and institutions of Great Britain during 

* Nine states appointed delegates, but rally Virginia, New York, New Jersey, Pennsylvania, 
and Delaware were actually represented. 
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While some have boasted the Constitution as a work from Heaven, others have given 
it a less righteous origin. — Robert Morris. 


When one sets out to tell the story of the United States Constitution, it 
is hard to know where to begin. If you start with the convention of 1 787, 
WHEN AND yoti will find that the members of that immortal gathering, 
WHERE DID in almost everything they did, heuked back to the constitu- 
o^rHEraS*- tions which had just been put into operation by the several 
sTiTunoN states. If you go back to these state coastitutions, you will 

BEGIN? discover that they cannot be fully understood without 

referring to the colonial charters. But these colonial charters had their 
origin and inspiration on the other side of the Atlantic. Their roots reach 
deeply into English history. So, the framing of the American Constitution 
did not really begin at Philadelphia in 1 787, but at Senlac, Runnymedc, 
Marston Moor, and Westminster many generations earlier. John 
Lackicmd, Simon de Montfort, John Hampden, and Oliver Cromwell, 
not to speak of John Milton and John Locke — they all had a hand in it. 
In a sense, indeed, Aristotle was one of the framers, for he first enunciated 
the principle of separation of powers, which is a very important feature 
of the American Constitution. 


But a chapter on the making of the Constitution cannot well go back 
to Aristotle. It will be long enough if it explains how the document was 
framed, where some of its fundamental ideas came from, who did the 
work, and what difficulties they had to overcome. These things are worth 
knowing, for in spite of its flaws the work turned out to be a great 
achievement, perhaps the greatest single stroke of statesmanship in the 
whole history of the American people. These Fathers of the Republic, 
when they finished their task more than one hundred and sixty years 
ago, were not very proud of their handiwork, but they builded better 
than they knew. 

The convention was summoned to meet on the second Monday in 
May, 1787; but, when that date arrived, many of the delegates had not 
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reached Philadelphia, and more than a fortnight was lost in getting 
started. At length, a sufficient number being on hand, the convention 
unanimously chose Washington as its president, decided that qroanea- 
votcs should be taken by states (not by individual delegates), noN of the 
ordered that the deliberations be kept secret, and plunged 
right into its work.^ The meetings were held in the old brick State House 
in Philadelphia, the building in which the Declaration of Independence 
had been signed, and probably in the same room.® 

Who were the men here assembled to wresde with the problem of 
welding thirteen jealous commonwealths into a “more perfect union”? 
First and last, 74 delegates were appointed; but only 
55 ever attended, and some of these were present for a few 
days only. The average daily attendance was between 30 
and 35; but they formed a remarkable group. Jefferson once spoke of 
them as an “assembly of demigods.” Others have seconded his praise 
by designating them as the greatest galaxy of patriots ever assembled in 
one place. As a matter of fact, however, the group was not a gathering 
of supermen, but contained men of all types, with both big and little 
minds. Of course, as everyone knows, it included a few great figures. 
Washington, Franklin, Madison, and Hamilton would have done honor 
to any assembly, no matter how exalted its standards of statesmanship. 

But the convention also included in its membership some men of very 
moderate ability, and a few who possessed neither ability nor a sense of 
humor, as the proceedings disclose. All that can truly be 
said of the convention’s make-up is that there were men of 
widely differing capacities, foresight, temperament, experi- 
ence, and ingenuity. Therein lay its strength and power. In addition to 
the great quartet just mentioned, the membership of the convention 
included a number of capable, shrewd, and resourceful men such as 
Gouverneur Morris, James Wilson, John Dickinson, and Oliver 
Ellsworth; several substantial men of affairs such as Robert Morris, 
Nathaniel Gorham, and I'hcai-is Fitzsimons; a few adroit politicians 
such as Elbridge Gerry and Roger Sherman; some sensible delegates of 
more than moderate ability such as Rufus King, William Paterson, 
Edmund Randolph, Robert Few, John Rutledge, and the two Pinckneys; 
one or two long-winded obstructionists of parochial outlook, like Luther 

^ The convciuion appointed a secretary, William Jackson, who kept a journal of the pro- 
c^'cedings, but it turned out to be little more than a skeleton of formal motions and votes. If we 
had to depend on this journal alone, we would know very little of what went on in the con- 
vention from day to day. But James Madison, one of the leading delegates, wrote a personal 
diary of the proceedings, which subsequently proved to be of the highest interest and value. 
Many editions of the Debates have been published. 

^ Some of the meetings may have been held in the room upstairs. 
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Martin; and a number of others who had little to say, but who listened 
attentively and voted right when important issues arose.^ 

Those who are familiar with the post-Revolutionary epoch of Amer- 
ican history will notice that although the foregoing list is an imposing 
one, it omits the names of several well-known leaders. 
Thomas Jefferson was not a delegate; he was in France on a 
diplomatic mission. But Madison kept him informed cff what 
was going on, and in general he approved. Patrick Henry was not a 
member of the convention; he had an opportunity to be one of the 
Virginia delegation but was suspicious of the whole enterprise and 
declined. John Hancock was not there, nor Samuel Adams of Massa- 
chusetts, nor Tom Paine, the great radical, nor John Marshall, the fore- 
most expounder of the Constitution in later days. These absences were 
notable. 

The 55 delegates came from twelve states. Rhode Island was alone in 
being unrepresented: her legislature was controlled by radicals who 
would have nothing to do with the proceedings. Pennsyl- 
vania sent 8 delegates; Virginia, 7; while New York sent 
only 3, and these were absent a large part of the time. 
No fixed quota was set because, irrespective of the size of 
its delegation, each state was to have one vote. Nearly half 
the delegates were college graduates; and a majority had held public 
offices of one sort or another, some of them posts of high importance.* 
Twenty-eight had sat in the continental congress or in the congress of 
the confederation. Almost as many were destined to serve in office under 
the new Constitution. Lawyers were in the majority.® Not a few delegates 
were men of large wealth or important business interests. Washington 
was the richest Virginian of his day and one of the wealthiest men in the 
whole country. Pierce Butler of South Carolina ranked among the rich 
citizens of his own commonwealth. Robert Morris of Pennsylvania was a 
large landowner; his holdings at one time ran into millions of acres. 
Many other delegates, though not rich, were men of considerable prop- 
erty according to the standards of the day. All but a very few were drawn 


VARIETY OF 
OPINIONS AND 
INTERES1S 
REPRE- 
SENTED. 


^ William Pierce of the Georgia delegation diverted some of his time from the serious 
work of the convention to write and leave for posterity an interesting, though somewhat 
facetious, sketch of his colleagues. It is printed in the American Historical Bevtew^ Vol. Ill 
(1897^1898), pp. 3«o-334. 

* Nine were graduates oi Princeton, four of \^^iam and Mary, two of Yale, two of Harvard, 
two of Pennsylvania, and one of Ckilumbia. Among European universities Oxford, Glasgow, 
and Edinburgh were represented. 

* Thirty-three out of the fifty-five delegates who attended the convention were lawyers. 
Eight were busUiess men and six were plantation o%vners. One was a clergyman, one a teacher, 
one a physician. Three could hardly be called anything but polidcians, and the remaining 
two had no occupation. 
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from the professional and business classes. Roger Sherman of Con- 
necticut, a shoemaker by trade, and William Few of Georgia, the son of a 
snail farmer, were about the only delegates who could be said to repre- 
sent the common man. It is significant, but not surprising, that there was 
not a single frontiersman or wage earner among the fifty-five delegates. 
The convention was an assemblage of “gendemen,” as the term went in 
those days — that is, men of good birth and breeding, who had a sense 
of the social amenities. 

Nevertheless, every shade of opinion and political belief was repre- 
sented cunong them, from Alexander Hamilton, who would have created 
a highly centralized union, to Luther Martin of Maryland, ARBxocaiA'ra 
who wanted the old confederation left as it was, weaknesses and demo* 
and all. There were those who wanted a genuine democracy, 
and others who were afraid of it. Washington feared that this diversity 
of opinion was so great as to preclude any action whatever. Yet these 
differences in attitude, outlook, and temperament proved in the end to 
be an advantage. They prevented hasty, one-sided decisions. They com- 
pelled compromises, and it was these compromises that ultimately saved 
the day. A constitution dictated by any one group in disregard of the 
others would never have received approval by the states. 

The fact is that there were quite a few rich men among the framers of 
the Constitution, and that fact has given much concern to pre.sent-day 
champions of the forgotten man. One distinguished student 
of American government, some years ago, wrote a whole and poor 
volume to demonstrate that the Constitution was drafted 
and put through by men who owned land, mortgages, depreciated paper 
money, or government bonds; >n othar words, by men who stood to profit 
financially by the establishment of a strong, orderly government.* The 
implication is that they must have been moved by a desire to protect 
vested wealth and to secure special privileges for people of their own class. 

But wait a moment. Many of thase who signed the Declaration of 
Independence were also men of wealth. John Hancock, whose flaming 
signature tops the list, was probably the richest man in 

o * # WEALTH AND 

Massachusetts. Jefferson was a large owner of land. John the dec- 
Adams, Robert Treat Paine, and Elbridge Gerry were men i-aj^tion op 
of property. The same is true of several others, perhaps of 
the majority among the signers. So, the Declaration, quite as clearly as 
the Constitution, wzts the work of moneyed men; but does this mean that 

^ CharlcB A. Beard, An Ecorumic Interpretation of the Constitution of the United States (new edition, 
New York, 1935). A different appraisal of the facts appears in Charles Warren, The Making 
of the Constitution (Boston, 1937). « 
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its forthright phrases were conceived in a spirit of class selfishness? The 
ownership of property was not looked upon as a barrier to public con* 
hdence in those days. The leadera in colonial times had b^n men of 
substance; the leaders of the Revolution C2une mainly from the well to do. 
Should it be made a reproach to Washington that he was rich as well as 
resotuceful? Or to Franklin that he was thrifty as well as wise? Was 
Jefferson any less of a democrat because he owned broad Vir ginian 
acres? The people of his own time did not think so. 

Washington presided throughout the convention’s deliberations. His 
great prestige lent dignity to the proceedings, but as presiding officer 
he felt debarred from any part in the debates and Ls only 
twice on record as formally addressing the convention — on 
the first day to welcome the delegates and on the last day to 
bid them farewell. But he rendered great service in calming 
the occasional storms of personal animosity, and there is 
resison to believe that he exerted a good deal of influence on some of the 
delegates off the floor. 


THE 

leaders: 

GEORGE 

WASHING- 

TON. 


BENJAMIN 

FRANKLIN. 


Benjeunin Franklin, who headed the Pennsylvania group, was the 
most versatile genius of them all (the “first civilized American,” one of 
his biographers calls him), but he was now eighty-one years 
old, crippled with rheumatism, and his voice would no 
longer rise above a whisper. Nevertheless, his mature judg- 
ment and his quiet optimism were steadying factors of great value. His 
pen did service when his voice failed, and some of the wisest suggestions 
came firom it. 

In point of political genius, imagination, and eloquence, none of the 
delegates equaled Alexander Hamilton of New York. He was still a 
young man, only thirty, well educated, and with intense 

AI£XANDER •• .. * 

HAMILTON. political convictions. Unfortunately he had to be absent a 
good deal and was not able to take any part in some of the 
most exciting debates. Hamilton distrusted popular government and 
insisted that the new ship of state be well blasted. He wanted the 
preponderance of power to be vested in the central government; he 
proposed that senators hold office for life and that the g^ovemors of states 
be appointed by the federal authorities. Moreover, he would have made 
ail state laws subject to absolute veto by these governors. ‘ Of course his 
fellow delegates were not prepared to support such a highly centralized 
plan. Hamilton was rated the most eloquent speaker in the convention, 
and his colleagues listened appreciatively to all that he said; then they 


* See Hamilton’s “Draft of a Constitution for the United States,” printed in Max Farrand, 
BMwds of the Federal CtmverUion oj (3 vols.. New Haven, 191 1), Vol. Ill, Appendix F. 
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proceeded to vote his motions down. On one occasion, after his most 
magnificent effort, he received nobody’s vote but his own. As one of his 
fellow delegates said, ‘‘he was praised by everybody and supported by 
none.” 

Then there was James Madison of Virginia. He is often called the 
“Father of the Constitution,” and if the attribute of paternity must go to 
someone, he is entitled to it. Less brilliant than Hamilton, jamfs 
he was more widely read, more tolerant, and more patient madbon, 
in the advocacy of his views. A prim little man, still in his middle thirties, 
but looking prematurely old, he was entirely without what we now call 
personal magnetism. His style of writing was arid and his voice mo- 
notonous. But if ever a man proved that the right kind of scholar has his 
place in politics, Madison did it in this convention. The breadth and 
accuracy of his information, the modesty of his demeanor, and the quiet 
compulsion of his arguments — these things contributed to make him a 
more influential figure at Philadelphia than Edmund Burke or Daniel 
Webster could have been. 

A graduate of Print'clon and from early days an industrious student of 
past politics, Madison knew what had brought about the rise and fall of 
every federation from the Achaean League to his own sources of 
day. In preparation for the convention he drew up elabo- ms great 
rate “Notes on Ancient and Modem Confederacies,” and 
this manuscript furnished him with ammunition for his part in the de- 
bates. Moreover, much of what we now know about the proceedings of 
the convention is due to Madison’s methodical industry, for day by day 
he entered in his private journal a summary of what went on, and, as a 
veracious record, this has prov'.d to be invaluable.' The Constitution as 
finally drafted was by no means a mirror of Madison’s political ideas, 
but it included many of the things that he had championed in the de- 
bates. James Madison deserved well of his country, and his days were 
long in the land, for he outlived all the other members of the convention.® 

^ Here is Madison’s account of the way n which the Journal was compiled: *T chose a seat 
in front of the chamber ... In this favorable position for hearing all that passed, I noted in 
terms legible or in abbreviations and marks intelligible to mvself what was read from the Chair 
or spoken by the members; and losing not a moment unnecessarily between the adjournment 
and the i'eassembling of the convention T was enabled to write out my daily notes ... It 
happened also that I was not absent a single day, nor more than a casual fraction of an hour 
in any day, so th^.r I could not have lost a single speech unless a very short one.” The original 
Jowmal is now in the Library of Congress. It was not published until after Madison’s 
death. ^ 

^ He died in 1836, almost a half century after the Constitution left the hands of its framers. 
Madison, by the way, was an ardent admirer of his fellow Virginian, Thomas Jefferson, by 
whom his political views were considerably influenced. President Theodore Roosevelt once 
referred to Madison as pale copy of Jefferson.” That was hardly a fair characterization. 
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OTHER 

LEADERS. 


James Wilson of Pennsylvania also deserves a place in the hall of fsoxie, 
for he ranks next to Madison as the best>infonned and most indus- 
trious member of the convention. Wilson was a good law- 
vn^N. rc^isoned clearly, and took great delight in smashing 

down, with sledge-hammer blows, the arguments of his 
opponents. With Madison he worked shoulder to shoulder, and they 
made a great team. Together they won many victories, and it was some- 
times difficult to determine which deserved the major portion of the 
credit. 

There were others whose activities in the convention almost gave 
them rank as leaders. Luther Martin of Maryland was one of these, a 
powerful advocate but a pzu-tisan one; who made speeches 
of pitiless length. On one occasion he spoke for two whole 
days — hot days at that. The world must have lost a great 
oration, for not a fragment of it has been preserved. There has merely 
come down to us the comment of a fellow delegate, Oliver Ellsworth, 
who wrote that Martin had “eochibited without blush a specimen of 
eternal volubility.” John Dickinson of Delaware, and Gouverneur Morris 
of Pennsylvania, Roger Sherman and Oliver Ellsworth of^Connecticut, 
Rufus King and Elbridgc Gerry of Massachusetts, William Paterson of 
New Jersey, Geoi^e Mason md Edmund Randolph of Virginia, the 
two Pinckneys of South Cairolina, were all active in the proceedings and 
contributed to the outcome in varying degrees. It is hard to tell just how 
much influence each exercised, for in the constitutional convention of 
1 787, as in all deliberative bodies, the men most frequently on their feet 
were not necessarily the ones whose words carried the greatest weight. 

While the convention was made up of men of all ages, from twenty- 
seven to eighty-one (the average being about forty-two), it is significant 
that some of the best work was done by the younger mem- 
vcM^ireN. J2i™®s Madison, who contributed most to the daily 

labors, was thirty-six; Alexander Hamilton was only thirty; 
and Gouverneur Morris, who put the finishing touches to the document, 
was just thirty-five. On the other hand, the elder statesmen contributed 
quite as much, or more; among these were Washington who was fifty- 
five, Roger Sherman at sixty-six, and Benjamin Franklin, the Nestor of 
them all, at eighty-one. The Constitution, accordingly, reflected the 
zeal and optimism of relatively young men, chastened by the mature 
judgment of their older colleagues. 

But, most important of all, the convention was strong ih political 
realists, men of practical experience in politics. A majority the dele- 
gates had served in the continental congress, or in the congress of the 
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confederation, or had helped to frame the constitutions of their respec 
tive states, or'had been governors, or members of state legislatures. Very 
few of dicm were without political experience of some sort, 

* * ^ BUT THE 

and many of than had acquired a great deal of it. This dei^ates 
was what kept the convention from chasing rainbows. Its “ 

members combined political idealism with the practicality 
which comes from contact with the realities of public life. During the 
debates, there were references to the political theories of Grotius, Locke, 
and Montesquieu, it is true, but there were more frequent allusions to the 
actual experience of Maryland, Massachusetts, and Virginia. 

In organizing, the convention adopted its own rules. The delegates, 
as has been said, were pledged to secrecy; and this was a wise move, for 
if the subsequent bitter disagreements among the members 
had been known to the people, the Ck)nstitution would 
probably never have been ratified by the states. The sum- 
mer of 1 787 was an unusually hot one in Philadelphia, but sessions were 
held almost every weekday from May to September. Plans and proposals 
were brought in and referred to committees, but all important issues were 
threshed out on the floor by the whole convention. Those who glance 
through Madison’s Journal will observe that some things were discussed 
for a while, then laid over, then taken up again, voted upon, reopened, 
reconsidered, and argued a half-dozen times before a final agreement was 
reached. The rules of procedure permitted the utmost freedom of debate 
and reconsideration. Nothing was hurried through. 

PLANS, COMPROMISES, AND AGREEMENTS 

It did not take long to discover that there were conflicting opinions as 
to what the convention ought to do. Some delegates felt that the Articles 
of Ckinfederation should be u.sed as a basis, and that the ptmoA- 
convention had no authority to do more than strengthen mental 
these Articles. In a sense they were right. It was for this 
express puiposc that the delcgat'*'; had been appointed. But op the 
others were of the opinion that the Articles were so hope- 
lessly inadequate that revising them would be a waste of time. A vote on 
this quation was taken, and the convention decided to begin afresh. 

Madison argued strongly for this procediue. Even before the sessions 
began, he and his Virginia colleagues had prepared a scheme vdhich dis- 
regarded jehe Articles altogether, and this plan was now 
submitted to the convention by Edmund Randolph. Known ynosoA 
ttrthe Vitgiaia {^an (although largely Madistm’a work), it 
pn^KMcd a real federal union, with a central executive, legislature, and 
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judiciary. Further, it contemplated that the federal government should 
have independent taxing powers and should possess authority to make its 
mandates go directly to the individual citizen, not merely to the states. 
The federal Congress, under this plan, was to be made up of rcp*resenta- 
tives from the several states in proportion to the number of “free in- 
habitants” in each, or in proportion to their respective tax contributions. 
Thus the larger states would control the new federal legislature. The 
Congress, moreover, was to be given a veto on all laws passed by the 
legislatures of the several states. 

The opponents of the Virginia plan were slow in organizing, but 
presently William Paterson of New Jersey, on behalf of the small states, 
brought forward an alternative scheme.* This New Jersey 
JERSEY PLAN. Contemplated the continuance of a congress on sub- 

stantially tlie same lines as under the Articles of Con- 
federation — a single chamber with each state having one vote, but with 
the addition of an executive chosen by the Congress, and with provision 
for a federal judiciary. It provided for a federal revenue by giving Con- 
gress the power to levy taxes on the several states and to use force, if 
necessary, to compel the fulfillment of such obligations. 

For weeks the convention, in committee of the whole, debated the 
merits and shortcomings of these two general plans. Representatives of 
the larger states pointed out the unfairness of giving to the 

COULD THESE 

TWO PLANS States which paid most of the taxes no more representation 
than to those which contributed little. Delegates from the 
smaller states retorted that states, like men, were created 
free and equal. There was no more reason, said one delegate, for favoring 
a large state in the matter of votes than for “giving a big man more votes 
than a little man.” 

The fundamental trouble was that some states were large and some 
small; while all were equally sovereign and independent. They had 
adopted the doctrine of equality as a makeshift at the outset of the war. 
They had been equally represented in the continental congress and in the 
congress of the confederation. Now the small states held to equality as a 
vested right. For a time it seemed as though the convention would break 
up in disorder by reason of its failure to resolve this fundamental disagree- 
ment. “The fate of America,” as Gouvemeur Morris put it, “was sus- 
pended by the strength of a hair.” But happily there were enough prac- 


' An alternative plan was also laid before the convention by Charles Pinckney of South 
Carolina. Just what this plan contemplated we do not know, for there is a good deal of doubt 
whether the document which has been published as the **Pinckney Plan” (American Historied 
RemeWj Vol, IX, pp. 741-747, July, 1904) is authentic. 
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tical politicians on hand to find a solution through the channel of 
compromise. 

This solution is commonly known eis the Connecticut compromise, 
because it was brought forth in its final form by delegates from that state, 
although it is believed to have sprung from the fertile intel- 
lect of Benjamin Franklin. In brief, it provided that the necticut 
upper house of the proposed federal Congress should be compromise. 
based on the eqml representation of the states, while the lower house should 
represent the several states in proportion to their respectioe populations, with 
the additional proviso that all bills for raising revenue should originate in 
the lower house. Before the delegates from the larger states would agree 
to this arrangement, however, they made certain that the new govern- 
ment would be a real one. The compromise was not accepted by them 
until after the convention had decided that the new Congress, unlike its 
predecessor, should exert its powers directly upon the individual citizen 
through its own laws; likewise, that the new government would have its 
own executive officials and courts. 

Presently other sources of friction apix;ared. Representatives in the 
lower house of the new Congress were to be apportioned among the 
several states on a basis of population, but in counting the 
population of a state were slaves to be included or left out? 

And should Cengrc.ss be free to prohibit the importation of 
slaves, thus depriving the southern states of their labor supply? Having 
power to regulate commerce, should Congress be permitted to lay a tax 
on exports? These and various other questions were productive of much 
wrangling, but in due course all of them were adjusted. 

Many other problems had to be worked over patiently. The conven- 
tion, to use Benjamin Franklin’s metaphor, spent a great deal of its 
time sawing boards to make them fit. The Constitution is full of sawed-off 
provisions. Take the congressional term, for example. Some wanted 
congressmen elected annually; others urged a three-year term. In the 
end they split the difference an 1 made it two yetirs. So with the quali- 
fications for voting. A few desired to establish manhood suffrage for all 
white citizens. Others favored a strict property qualification. In the end 
they left each state to decide this matter for itself. Another compromise is 
not embodied in any single clause of the Constitution, but permeates 
every section of it. This compromise resulted from the balancing of ideas 
between those who desired a strong central government and those who 
were afraid of strong governments. The convention tried to satisfy one 
group by giving the new federal government some genoral, far-reaching 
powers, while endeavoring to reassure the other group by prov iding 
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plenty of checks and balances. Thus the Constitution, when it emerged, 
was an attempted equipoise df two conflicting political philosophies. 

But it would be wholly incorrect to say that this great document was 
the work of trimmers and timeservers. As a matter of fact it embodied 
more unanimous agreements than compromises. Take the 

THE AGREE* , ° ^ . 

MEN1SOF most imp>ortant single section of the Constitution, for 
THE CON- example, the one that sets forth the “eighteen powers of 
Congress.” ^ On at least fifteen of these powers there was no 
serious disagreement at all. Everyone agreed, for example, that the new 
government should have power to levy taxes, to borrow money, to 
regulate foreign eommerce, to declare war, to coin money, to control the 
postal service, to provide for the national defense, and so on. The same 
thing is true of the limitations which the Constitution placed upon 
Congress, and on the states. When you say that the Constitution is a 
“bundle of compromises,” you are pardy right; but with equal correct- 
ness the document can be designated as a series of virtually unanimous 
agreements. 

The convention did much of its work in committee of the whole — 
debating, enlarging, amending, and finally adopting twcnt)*’threc resolu- 
pirmNG ON tions most of which were along the lines of the Virginia plan. 
THE FINAL Theso resoluliotis were then referred to a committee of detail 
TOUCHES. which elaborated the resolutions into articles and sections. 


PUTTING ON 
THE FINAL 


Thereujxm the convention went over the whole thing, section by section. 
Nearly five weeks were spent at this teisk, the members working five or 
six hours each day. Every phrase, indeed almost every word, was 
scrutinized as with a microscope. Early in September this long and 
tedious job was brought to an end, and a small committee was named 
to “revise the stile” of the document. Gouvemeur Morris, as chairman of 
this committee, was charged with the work of putting the provisions 
into orderly form and clear phraseology. How well he performed this 
task no one who reads the crystal English of the document will fail to 
observe. For conciseness and lucidity the Constitution of the United 
States still stands without a peer among all constitutions. 


THE FIGHT FOR RATIFICATION 

When the final draft wm ready, it was signed by thirty-nine members 
of the convention. Of the others, some were absent, some refused to sign. 
sioNiNO THE latter included Randolph, Gerry, and Mason, three of 

coNSTiTu- the most influential delegates. But there were no hard feel- 
ings. The delegates celebrated the end of their labors with a 
^ Article I, Section 8. 
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gay dinner at the City Tavern, bade each other good-by, and started for 
their homes. The Constitution was then sent to the congress ai the con- 
federation with two recommendations; first, that the document be sub- 
mitted for ratification to conventions specially elected for the purpose in 
each state; and, second, that the new government should be set up when- 
ever nine states had ratified the Constitution. 'Fhe first recommendation 
was due to a feeling that the Constitution would stand a better chance 
of adoption by special conventions thEui by the state legislatures. The 
second was intended to prevent the whole work from being nullified by 
the refusal of two or three states to come in. No one among the delegates 
had any expectation that all thirteen states would accept the new Con- 
stitution. Many of them doubted that even nine would do it. 

These doubts were not surprising, for the members of the convention 
were themselves rather uncnthusiastic over the product of their summer’s 
labor. Not one of the thirty-nine who signed the Con- 
stitution regarded the document with full approval. ques- 

Alexander Hamilton, for example, in giving his signature, tioniwoucd 
took occasion to remind the convention that no man's ideas statto 

ACCEPT IT? . 

were more remote from the new Constitution than his own. 

He gave his approval because he felt convinced that the proposed new 
federal government could hardly be worse than the old confederation, 
and might perhaps be better. Benjamin Franklin also had misgivings; 
but, after remarking tlrat the experience of fourscore years had taught 
him to doubt the infaD’bility of his own judgment, he placed his name at 
the head of the Pennsylvania delegation. “Ibus, I consent. Sir, to this 
Constitution because I expect no better, euid because I am not sure that 
it is not the best . . .” All along the line there were doubts and fears, 
tinged with a presentiment that the whole plan would probably come to 
naught through its rejection by the states. 

As the convention met behind closed doors, no inkling of what the 
delegates were doing had been allowed to reach the public until after 
everything had been decided. J.n lieu of any information how the 
from within the brick walls, however, the newspapCTs new gonsti- 
circulated all sorts of gossip. Many of the rumors were wild, 
but even the wildest among them found believers. It was pubuc 
asserted, and to some extent believed, that a monarchy was 
being hatched at Philadelphia and that a New-World George I would 
come fix)ii} Mount Vernon to take the throne. When the Constitution 
was finally made public, a quietus was put upon such absurdities; but 
mdre rational opposition flared up. TTiere were loud protests that the 
convention had been summoned to revise the Articles of Confederation 
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and had no right to draft a new Constitution. Who gave these delegates 
at Philadelphia the right to say that their new Constitution should go into 
effect when approved “by conventions” called in nine out of the thirteen 
states? 

Some critics thought that the new Constitution made the central 
government too strong; others that it did not make federalism strong 
enough.^ Some protested that, by a failure to abolish all 
FINDERS. property qualifications for voting, it sought to perpetuate 
an aristocracy of wealth; others, that it went too far in the 
direction of democracy — with its short terms for congressmen and its 
provision for having the .senators chosen by the state legislatures. Some 
complained that the new government would be loo dependent on the 
states; others feared that it would be too independent of them. From all 
quarters, ageiin, came the well-founded criticism that the. Constitution 
contained no bill of rights, no guarantees for freedom of the press, free- 
dom of speech, religious liberty, and so forth, such as had been incorpo- 
rated in most of the state constitutions. Thomas Jefferson, for example, 
regarded this omission as the chief defect of the convention’s work. 

Then there were those who grumbled because the Conslilution gave 
the new federal government power to issue paper money; while others 
objected because it took this right away from the states. Some were afraid 
that the President’s power as commander in chief would make him an 
Oliver Cromwell who could come with a company of soldiers and turn 
Congress out of doors, and one critic made much of the fact that the 
power of Congress within the new federal capital, ten miles square, would 
be absolute and supreme, thus throttling free government at its very 
source. Clergymen took their fling at the document as sacrilegious be- 
cause it contained no mention of the Deity and did not even require that 
office holders must be Christians. The fault-finders were numerous, and 
they included many influential leaders. 

The congress of the confederation, after some delay and hesitation, 
sent copies of the Constitution to the legislatures of the several states. 

These, in turn, called on the people to elect delegates to 
state conventions. Such conventions in Delaware, Pennsyl- 
vania, and New Jersey accepted the new Constitution al- 
most at once; Georgia and Connecticut followed within 
a few weeks. Then serious obstacles began to appear in some 
of the larger states: Massachusetts, New York, and Viigini,a — where 


THE 

STRUGGLE 
FOR RAH- 
FICATION IN 
THE VARlOira 
STATES. 


^ In Paul Leicester Ford’s Pamphlets on the Constitution oj the United States (Brooklyn, 1888} 
will be found a collection of criticisms issued by various contemporary opponents of the Cbn- 
stitution. These are worth reading because they indicate how many flaws, real and imaginary, 
the opponents of the new Constitution were able to pick in it. 
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the campaign of opposition grew intense. Criticism was let loose in 
broadsides, pamphlets, cartoons, stump speeches, letters to the news- 
papers, and even in doggerel poetry. Letters of denunciation filled whole 
colunms, even whole pages, of the weekly journals. Constant Reader, Plain 
Truth, Americus, Sentinel, Taxpayer, Homespun, and Rusticus laid their bar- 
rage across the editorial desks. Never before had America, or any other 
country, withstood such a blitzkrieg of the quill-pen brigade. 

Nor was the ink-spattering wholly directed against flaws in the Con- 
stitution itself. Personal attacks were launched against the leading men of 
the convention, tuid even Washington did not escape the 
flood of invective. He might be a good soldier, they said, personat. 
but he was a patrician in his ideas and a tyro in politics. 

Franklin was termed a doddering octogenarian in his second childhood, 
while Madison and Hamilton (still in their early thirties) were ridiculed 
as schoolboy politicians. Some of the pamphleteers and caricaturists 
tried to make people believe that John Dickinson and Robert Morris 
were Tories; that James Wilson was pro-British (Caledonian Jimmy, they 
called him) and Roger Sherman a weathercock, while the rest of the 
delegates were conceited nobodies. From Georgia to New Hampshire 
the slates seethed with discussion, hot and heavy. 

The danger was not merely that fewer than nine states would accept 
the Constitution, but that the refusal of one or two pivotal states might 
bog the whole plan. There was New York, for example, 
where popular feeling was running strongly against the Con- 
stitution. If New York stayed out, the new union could 
hardly be a success even though all the other stales came in. For New 
York stretched right across the country from the Atlantic to the Lakes. 
Four states were to the north ol' her and eight to the .south. Her harbor 
and strategic location made her doubly essential. No union could be solid 
without New York. The most immediate need, therefore, was for a 
campaign of counterpropaganda, or a campaign of education, w'hich 
would focus the attention of the people, both in New York and else- 
where, upon the merits of the Constitution itself — not upon the failings 
of the men who had fraimed it. 

Such a campaign was plzmned by Alexander Hamilton, who enlisted 
the cooperation of James Madison and John Jay. During the winter and 
spring of 1787-1788, these three wrote a series of letters thbcam- 
which were printed, sometimes three or four letters a week, paiqn or 
in variouS New York newspapers. Each letter dealt with “>ucation. 
some provision of the Constitution, explaining, defending, and appealing 
to the patriotism of the people. All bore the common signature Publius; 
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and, although the individual authorship of several letters cannot be 
definitely determined, it is beyond doubt that the great majority of them 
were the work of Hzunilton and Madison. 

Although these newspaper expositions of the new Constitution were 
written hurriedly and for campaign purposes, they set a high standard 
VALUE OT substance and in style. Brushing aside all personal* 

THE Publius ities, all appeals to pa.ssion, or to sectional prejudice, they 
LETTEKs. went right to the heart of every coastitutional question. 

They were the work of men who knew, belter than any others of their 
time, just what the provisions of the new Constitution were intended to 
mean. Naturally, the letters exerted a great influence upon the public 
mind, and particularly upon the minds of those who ceune to the state 
conventions without a clear understanding of what the various provisions 
of the Constitution implied. Had it not been for this vigorous educational 
campaign, there is every reason to believe that New York would have 
rejected the Constitution, for in the end that state ratified by the narrow 
majority of three votes. Even this narrow margin was not obtained until 
after assurance had been given that a bill of rights would be added to the 
Constitution by later amendment, thus removing one of *the principal 
objections to the original document. 

Even before all the letters of Madison, Hamilton, and Jay had ap- 
peared in the newspapers, they were collected and pirinted in book form 
under the title of The Federalist. In that shape they have 
Feudist. come down to us, and remain today the best contemporary 
exposition of what the Constitution meant to the men who 
made it. But of course the book is not a trustworthy guide for those who 
want to know what the various provisions of the American Constitution 
express or imply today. Twenty-one amendments have since been added; 
the courts have interpreted many clauses in a way which the makers of 
the Constitution could never have fore.seen; political parties have arisen; 
and all sorts of usages have grown up around the original frame of 
national government. The student of American p)olitical philosophy will 
find in The Federalist nothing about radio censorship or collective bar- 
gaining, the interstate commerce commission or social security, dollar 
devaluation or debt limits, presidential pwimaries or the Adantic charter 
— nothing about the many phases of public pxjlicy which are topics of 
discussion today. But as a treatise on the original philosophy of federal 
government in the United States these letters of 1787-1788 remain 
unsurpassed.* 

^ There are many editions of The Federalist^ abridged and unabridged. The book ean be 
found in any library. 
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OTHER IN- 
FLUENCES RE- 
SPONSmiR 
FOR THE 
ADOPTION OF 
THE CONSTI- 
TUTION BY 
THE STATES. 

ATTITUDE OF 
THE PROPER- 
TIED 

c: ASSES. 


While it is impossible to tell with certainty what would have happened 
had the Constitution been submitted for acceptance to the direct vote of 
the people in the various states, there is every reason to 
think that it would have been rejected. At the hands of 
conventions it had a far better chance of ratification, 
because in none of the states save New York were the dele- 
gates to these conventions chosen on a basis of manhood 
suffrage. In all the remaining states there were property or 
other qualifications for voting, and the propertied classes 
were, on the whole, favorably disposed towards the Consti- 
tution. They felt that nothing but a strong central govern- 
ment could stem the drift to anarchy. The Constitution 
drew its chief support from the business interests, the pro- 
fessional men (including the clergy), the plantation owners of the South, 
the merchants and shipowners, the men of education — in a word, from 
that part of the population which lived in the better-settled areas near 
the seacoast. A line drawn north and south, about fifty miles inland from 
the seaboard, would have marked off the supporters of the new Consti- 
tution from its opponents fairly well. 

The opposition came principally from the interior and sparsely 
setded areas, from the struggling farmers and pioneers who wanted 
cheap money issued by the stales, who looked upon the vvhere the 
merchants as profiteers, and who were in no mood to do oeposthon 
anything that would benefit the towns.^ The new Constitu- r»oM. 
tion was unpopular with the debtor class and exceedingly so among the 
non-property-owners who were still disfranchised in all but two states 
(New Hampshire and Pennsyh'^ania). These nonvoters contributed a 
great deal to the storm of protests, but they did not count for much in the 
ratifying conventions. 

In any event, ihe Constitution was not carried into operation on any 
tidal wave of popular enthusiasm. One should remember that it was 
framed and submitted to the sti..*os at a time when business 

THE RELiA** 

conditions were bad and the national outlook unpromising, tion of the 
The country was in a disillusioned, resentful frame of mind, outcome ix> 
The delegates at Philadelphia were men who kept in touch 
with their folks back home, and their ears were not closed to what these 
people were Saying. They knew that the country was in trouble, that 
there was g widespread yearning for peticc, order, and economic stability, 

* For further information on this important point, see O. G. Libby, The Geographical 
Di^ribution of the Vote of the Thirteen States on the Constitution in (Madison, 1894), and 

G. A. Beard, An Economic Interpretation of the Constitution of the Uniied Stales (new edition, New 
York, 1935), 
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CRATIC 
ACHIEVE- 
MENT, 
NEVERTHE- 
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rather than for a hypodermic shot of proletarian democracy. So they tried 
to devise a plan of federal government which would meet the existing 
emergency tuid could then be adapted to future needs as these might 
arise. Under such conditions, the Constitution was not so strongly infused 
with ultrademocratic provisions as would have been one framed ten 
years earlier, by the men who signed the Declaration of Independence, 
for example. It was not the sort of document that Daniel Shays, Patrick 
Henry, Tom Paine, or Sam Adams would have drawn. 

But despite its numerous checks and bailees, its conservative tone, 
its several compromises, and its emphasis on the right to life, liberty, 
and property, this Constitution set up an outstanding land- 
mark in the growth of political democracy. No leading 
nation of Europe in 1 787 had a written constitution of any 
sort; nor, with the single exception of England, did zmy one 
of them have even the forms of popular government. And 
the new American Constitution provided a scheme of government which 
was far more democratic in every real sense of the term than that which 
England possessed at the time. It is probable that Thomas Jefferson, had 
he been given the task, would have framed a more liberal document, and 
there is no doubt that Alexander Hamilton would have written a more 
conservative one. James Madison could readily have devised a more 
logical scheme of government. But no one of them would have had his 
handiwork accepted by the states. No one of them would have devised 
the compromises which the Constitution embodies, and without these 
concessions to the middle way there would have been no ratification. 

The statesmen of 1 787, at any rate, gained their main objective. They 
created a union that has endured. Their roll of parchment still governs 
THE FATHERS Children’s grandchildren, after the lapse of over a 

OF THE hundred and fifty years. Their thirteen states have grown 
REPUBuc. jQ forty-eight; their three million people have increased 
nearly fiftyfold. Faulty though their work may have been in spots, can 
there be any greater tribute to its worthiness tlum that it has served so 
long? “Leaders of the people by their counsels, wise and eloquent in 
their instructions, all these were honored in their generations and were 
tile glory of their times. . . . With their seed shall continually remain a 
good inheritance, and their children arc within the covenant. . . . Their 
glory shall not be blotted out. . . . Their bodies are buried in peace, but 
their name liveth forevermore.” ^ 

But to return to the final ratification. It will be recalled that the 


* Ecclesiasticus (Apocrypha), 44 : 4-13. 
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Constitution was to go into force whenever nine states should have 
accepted it. By midsununer of 1 788 the necessary nine had ^ oonsu 
been secured; Virginia and New York soon made it eleven, tution 
and the victory became decisive. North Carolina did not finally 
give assent till the autumn of 1789, however, and Rhode 
Island delayed ratification until the spring of 1 790. 

When nine states had announced their adhesion, the congress of the 
confederation, which had prolonged its lingering existence during all 
these turmoils, issued a call to the various states to choose 
presidential electors, senators, and congressmen; likewise it federai 
designated New York as the temporary seat of the new gov- government 
ernment, and then gracefully bowed itself out of the picture. 

It could not muster a quorum to pass a motion of final adjournment. Ten 
states responded by choosing presidential electors, who in due course 
selected Washington as President and John Adams as Vice-President of 
the Union.^ Likewise, they chose their quota of senators and repre- 
sentatives in the way prescribed. The new government took office on 
April 30, 1789. 
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CHAPTER IV 


‘‘THE SUPREME LAW OF THE LAND^ 


This Constitution . . . shall be the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in tlie constitution or laws of any state to the con- 
trary notwithstanding. — The Constitution of the United States; Article VI ^ Paragraph 2, 

“When two men ride a horse,” quoth Shakespeare, “one must ride 
behind.” In a government there can never be two powers, each with 
ultimate supremacy. 'Fhe Constitution of the United States, 
to use its own words, is “the supreme law of the land,” sniwioN as 
and this clarion phrase makes perfectly clear where the ^ document. 
Constitution stands. It is supreme over all organs of American govern- 
ment, national, state, and local. Its provisions, so far as they go, are 
binding on everyone from the chief executive of the nation down to the 
humblest citizen. I^aws made in pursuance of this Constitution and 
treaties made under the authority of the United States are also para- 
mount, because it is through them that the supreme constitutional 
power is exercised. 

When people speak of the national Constitution, they usually think of 
a document framed at Philadel{*hia in 1787, a short document as such 
things go — shorter than the constitution of any other nation and much 
shorter than any of the American .state constitutions. A model of concise- 
ness it certainly is, for there are only 4.000 words in it, occupyiiig ten or 
twelve pages of print, which can be read in half an hour. Bui let no one 
make the error of supposing that ‘►.esc ten or twelve pages can be under- 
stood merely by reading them, or that they contain all the constitutional 
rules which govern the American people today. In the document itself 
there are many things which are not visible to the naked eye. And pyra- 
mided upon its printed words is a superstructure of vastly greater 
dimensions, made up of federal and state laws, judicial decisions, usages, 
precedent^, and official opinions, which fill statute books, law reports, 
rules of procedure, and administrative decisions to the extent of a million 
pages or more. 

The architects of 1787 built only the basement. Their descendants 
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have kept adding walls and windows, wings and gables, pillars and 
THE BUILDERS Porchcs, to Hiakc a rambling structure which is not yet 


KEEP 

BUILDINO. 


finished. Or, to change the metaphor, it is a fabric which, 
to use the words of James Russell Lowell, is still being 
“woven on the roaring loom of time.” That is what the framers of the 
original Constitution intended it to be. Never was it in their minds to 
work out a final scheme for the government of their country and stereo- 
type it for all time. They sought merely to provide i starting point. 

In this sense John Marshall, Woodrow Wilson, and Franklin Roosevelt 
are entitled to be ranked as makers of the American Constitution just as 
truly as James Madison and Alexander Hamilton were. For these jurists 
and statesmen have from time to time infused the words of the Constitu- 
tion with new meanings and a new spirit.* Thousands of others have 
helped them in this task, so that the makers of the Constitution, in all 
truth, form a great company whom no man can number. Even today 
they are at work, never more so; and their izisk will not be finished while 
the nation endures. The process by which the Constitution has been 
developed, year by year, will be explained in the next chapter of *this 
book; meanwhile it may be well to indicate at the outset what its dis- 
tinctive and fundamental features are. 

In the first place, the Constitution gives recognition to the principle 
of popular sovereignty. It avows itself to be the act of the people. “We, 
the people of the United States, ... do ordain and establish 
this Constitution.” Of course it can be argued, and quite 
rightly, that the men who framed it were not chosen by the 
people, nor was their work ratified by a popular vote. But 
the fact remains that the document asserts itself to be an 
ordinance of the people and has been accepted as such for 
nearly five generations. In other words it establishes, and has maintained, 
a system of government based upon popular consent. Unlike totali- 
tarian constitutions, it postulates the capacity of men for self-government. 
It rests on the proposition that to follow the freely given judgment of the 
whole picople is safer, if not always wiser, than to let the ultimate deter- 
mination of public policy rest in the hands of anyone who is beyond the 
reach of popular accountability. That proposition, unhappily, has not 
held its own in other countries during the past generation. 

The second outstanding feature of the Constitution is this: it is a grant 
of powers. It created a new government and endowed that gpvemment 
>/ith a definite range of authority, making it supreme within its own 
sphere. Yet it left the state governments functioning — and likewise 

^ See W. B. Munro’s Makers of the Unwritten Constituixon (New York, 1930). 
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supreme within their own fields of jurisdiction. The framers of the 
American Constitution believed that two governments could be supreme, 
provided each was given its own sphere of action. So they 2, „ di. 
proceeded to give the new federal government certain vides 
powers, both general and specific, to be exercised without 
interference by the states. All other authority they left to nation and 
the states, to be exercised by them without interference on states. 
the part of the federal government, and any doubts that might arise on 
this point were resolved by the forthright phraseology of the tenth 
amendment.* 

There is always a danger in setting up two related governments, each 
expected to whirl contentedly within its own orbit. Either the central 
government gets too little power and jjcrishes from general how the 
debility, or it gets too much power and eventually crushes adjustment 
out everything else. 1 he first of the.se two dangers was what ity was ar- 
beset the old confederation (1781-1787); the second ranged. 
brought about the collapse of the German republic in 1933. The makers 
of the American Constitution were at great pains to steer a course mid- 
way between these two pitfalls. They wanted a strong central govern- 
ment and strong state governments, with neither encroaching on the 
other. So they gave large powers to the new federal government, but took 
care to limit these powers. For example, they tried to assure the new 
federal government a reasonable revenue, but did not give it unrestricted 
power to tax; they empowered it to regulate foreign and interstate com- 
merce, but not to interfere with commerce within the states; they author- 
ized it to maintain an army, but left each state its own militia. To the 
states, as a counterpoise, they reserved nearly the whole field of civil and 
criminal law, the regulation of industry and labor within each state, the 
control of local government, the upbuilding of an educational system and 
many other far-reaching functions. 

It has sometimes been said that the framers of the Constitution tried 
to give all powers of a general nature to the central government, while 
reserving all powers oj a local nature to the states. That is not 
what they tried to do. Having in mind the experience of the ^^ ^taken 
states under the Articles of Confederation, they merely ^ 
sought to give the new federal government those powers which experience 
had demonstrated to be essential. They conformed their work to facts, 
not to formulas. Look over the Articles of Confederation and put your 
finger on tlie weak spots. Note the things that needed to be done, but 

^ ‘^The powers not delegated to the United States by the Constitution, nor prohibited by 
it to the states, are reserved to the states respectively, or to the people.*’ 
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could not be done because no one had power to do them. You will find 
that the eighteen powers given to the new Congress are directly related 
to the lack of powers in the old one. 

Here are the chief powers given by the Constitution to the federal gov- 
THE DIVISION eminent; and alongside are placed some of the most impor- 
OF POWERS tant things which, by the silence of the Constitution, were 


IN DETAIL. 


left largely or wholly to the jurisdiction of the several states: 


Federal Powers 

1. Taxation for federal purposes. 

2. Borrowing on the nation’s credit. 

3. Regulation of foreign and inter- 

state commerce. 

4. Currency and coinage. 

5. Foreign relations and treaties. 

6. Army and navy. 

7. Postal service. 

8. Patents and copyrights. 

9. Regulation of weights and meas- 

ures. 

10. Admission of new states. 


State Powers 

1. Taxation for local purposes. 

2. Borrowing on the state’s credit. 

3. Regulation of trade within the 

state. 

4. Civil and criminal law. 

5. The “police power.” 

6. Education. 

7. Control of local government. 

8. Charities and correction. 

9. Highways and traffic. 

10. Organization and contiol of cor- 
porations. 


At the outset, the states got the better of the bargain; but the federal 
government has grown steadily stronger. And this, rather strangely, has 
taken place without reducing the amount of work which the 

THE BALANCE , . , , , rTii /. , 

HAS BEEN State legislatures have to do. The amount of governmental 
FAIRLY WELL work wliich has to be performed has grown so enormously 
that the state governments are far busier today than they 
were a hundred and fifty years ago. In 1 787 some opponents of the Con- 
stitution predicted that the states would eventually be reduced to the 
status of mere districts for administrative purposes. They were wrong. 
Despite all that has happened in the intervening years, the original 
balance of powers has not been radically disturbed. The danger that it 
will be, as time goes on, is nevertheless one that must be reekoned with. 
The federal government has been steadily edging up in recent ycars.^ 
After the constitutionad convention had adjourned, someone said to 
Benjamin Franklin, “Well, Doctor, have you given us a republic or a 
monarchy?” “A republic,” replied Franklin, “if you can keep it.” 
Yes, that is the problem which never ceases to confront a great republic 
made up of lesser republics known as states — to keep the balance firom 
being upset. 

A third outstanding characteristic of the American Constitution is its 

1 See p. 363. 
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recognition of what has commonly been called the principle of separation 
of powers; in other words, the idea that the three organs of 
government — legislative, executive, and judicial — should piun^le of 
be kept distinct and independent, each acting as a check on separation 
the others. The executive, according to this principle, should 
never legislate; and the legislature should never attempt to administer its 
own laws. The courts, again, should interpret and enforce the laws, but 
should have no hand in making or administering them. 

The origin of this interesting doctrine has been commonly attributed 
to a French writer, Baron dc Montesquieu, whose two volumes on The 
Spirit of Laws appeared in 1748. But the idea is as old as 
Aristotle.^ Montesquieu merely gave it a broader and more from mon- 
emphatic expression, and through his writings the leaders 
of political thought in America were impressed by it. Here is the doctrine 
in Montesquieu’s own words: 

Political liberty is to be found only in moderate governments; even in these 
it is not always found. It is there only when there is no abuse of power. But 
constant experience shows us that every man invested with fjower ^ontes- 
is apt to abuse it, and to carry his authority as far as it will go. Is quieu’s own 
it not strange, though true, to say that virtue itself has need of statement 
limits? To prevent this abuse, it is necessary from the very nature 
of things that power should Ijc a check to power. ... In every 
government there arc three sorts of power: the legislative, the executive, . . . 
and the judiciary power. . . . When the legislative and executive powers arc 
united in the same person, or in the .same body of magistrates, there can be no 
liberty. . . . Again, there is no liberty, if the judiciary power be not separated 
from the legislative and executive.^ 

The great English jurist, Blackstone, also emphasized the desirability 
of separation. “In all tyrannical governments,” he wrote in his famous 
Commentaries^ . . . the right of making and of enforcing the blaokstone’s 
laws is vested in one and the same man, or are in the same endorsement 
body of men; and wherever these two powers are united 
together there can be no public liberty. . . . Were [the judicial power] 
joined with the legislative, the life, liberty, and property of the subject 
would be in the hands of airbitrary judges. . . . Were it joined with the 
executive, this union might soon be an overbalance for the legislative.” 


^ “All states have three elements, . . . first, that which deliberates about public affairs; 
second, that which is concerned with the magistrates, and determines what they should be, over 
whom they should exercise authority, and* what should be the mode of electing them,' and 
thirdly, that which has judicial power.” Aristotle’s Politks (jowett’s edition, 18S5), Vol. I, 
P »33- 

* The S^rit of Laws^ Book XI, chaps. 4-6 passim, 

* I, ii, 146; and I, vii, 269. 
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Now, a majority of those who framed the Constitution of the United 
States were lawyers and undoubtedly had studied Blackstone, tts till 
lawyers did in those days. At any rate they respected his dicta as gospel, 
to be quoted as the last word on issues of legal or political philosophy. 
“No political truth,” said Madison, “is of greater intrinsic value. . . . 
The accumulation of all powers, legislative, executive and judiciary, in 
the same hands, whether of one, a few, or many, and whether hereditary, 
self-appointed, or elective, may justly be pronounced the very definition 
of tyranny,” Jefferson, although absent from the constitutional conven- 
tion, was equally explicit. “An elective despotism,” he wrote, “is not 
what we fought for, . . . but one in which the powers of government 
should be so divided and balanced, . . . that no one could traascend the 
legal limits without being effectively checked and restrained by the 
others.” 

Wise old Benjamin Franklin also favored a scheme of government 
based upon the principle of separation of powers; but he was a scientist, 
not a lawyer, and reached his conclusion from a different 
starting point. For the idea fitted the general conception of 
the univer.se which Franklin and other men of science held 
in the closing decades of the eighteenth century. Scientists 
everywhere, in 1787, accepted the laws of Newtonian 
physics. They believed the universe to be a thing of checks and balances, 
with everything held to its proper orbit by the gravitational influence of 
other bodies. Mass and distance, properly adjusted, kept celestitil bodies 
from colliding, to the destruction of one another. Hence it wtis easy for 
Franklin to accept the law of gravitation in government: the inevitable 
pull of large centers of authority upon smaller ones. The way to keep 
repositories of power within their own orbits was to give them the right 
adjustment of mass and distance. Government, in other words, might be 
looked upon as a mechanism, not as an organism. Properly adjusted at 
the start, it would stay adjusted. 

But it is unlikely that Madison, Franklin, and the rest would have 
been much influenced by Montesquieu’s aphorism, were it not for the 
fact that it seemed to have been verified right up to the hilt 
by the political experience of the thirteen colonies before the 
Revolution. The colonists had repeatedly protested against 
the interference of the colonial governors in matters of legislation, 
and there had been many controversies over the independence of the 
colonial judges. Looking back, it seemed as though most of the political 
troubles of the colonial era had arisen from a failure to keep these three 
branches of government separate. So, while no express enunciation of 


CXILONIAL 

EXPERIENCE. 



“THE SUPREME LAW OF THE LAND” 


59 


the Montesquieu-Blackstone principle was incorporated in the national 
C!onstitution, the separation therein of legislative, executive, and judicial 
provisions into three independent articles is evidence that the idea was 
kept well in mind.*^ 

Pushed to an extremej the principle of separation of powers would, of 
course, prove unworkable. The absolute independence of the three great 
departments of government would inevitably produce a fX)upLETE 
deadlock and bring governmental activities to a standstill, separation 
The freuners of the Constitution realized this and made no towers 
attempt to secure a complele separation of legislative, exex:u- practicable 
tive, and judiciary, each from the others. They gave to the ’^^r de- 

** * / SIRABLE 

Senate, for example, the right to refuse confirmation of the 
President’s apjiointmcnts, thereby awarding it a share in the exercise of 
his executive power. On the other hand, they gave the President, through 
his veto, a check on legislation. Then, lest this presidential veto might 
prove too powerful a weapon, they permitted it to be overridden by a 
two-thirds vole of botli Houses. Again, they assured the judges a life 
tenure, but made them removable by impeachment. While desirous of 
creating an independent judiciary, they nevertheless gave Congress 
power to determine the number of judges and fix their salaries. They gave 
the President the ixjwcr to negotiate treaties, but made a two-thirds vote 
of the Senate neccs.sary for approval. While thus establishing various 
checks and balances, they took care not to make them too rigid. They 
separated powers, but they also provided lines of connection. 

It was well that they did so, because in times of emergency it becomes 
essential for all three branches of the government to work in unity under 
a single leadership. During the period of America’s participation in the 
First World War (1917 -1918), for example, the executive branch of the 
government took command and virtually dominated congressional 
lawmaking; but, when the emergency was past. Congress at once re- 
sumed its position of independence- .and the Senate asserted a dominant 
voice, not merely an assenting one, in the making of a postwar treaty. 
So, likewise, in 1933, President Franklin D. Roosevelt not only took into 
his own hands the leadership in nationad lawmaking but sent to Congress, 
straight from the White House, a program of “must” legislation which 
went thr ough with drumfire rapidity. Much of this legislation transferred 
to the President various powers which Congress had hitherto kept jeal- 

* Notice th% wording: “All legislative powers herein gi anted shall be vested in a Congress of 
the United States” (Art. I, Sec. i). “The executive power shall be vested in a President of the 
United States” (Art. II, Sec. i). “The judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts as the Congress may from time to time ordain 
and establish” (Art. Ill, Sec. i). 
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ously within its own jurisdiction. In a word, the principle of separation of 
powers continues as a constitutional theory to which the normal practice 
.of American government conforms; but, when emergencies arise, it is not 
permitted to stand in the way of prompt and forceful action. 

Yet, there are limits beyond which the breaking down of the division 
Ccinnot be permitted to go. Congress can delegate to the President a great 
de<il of power when the need arises; but it cannot abdicate into his hands 
the power to make the laws of the land. Thii^ point was unanimously 
decided by the Supreme Court in 1935, when it invalidated the National 
Industrial Recovery Act. This statute authorized industries to make 
“codes of fair practices,” and provided that, when promulgated by the 
President, the.se codes should have the force of law. The Court held that 
this was an unconstitutional delegation of the legislative power of Con- 
gress.' The Constitution does not permit the laws of the Imd to be made 
by representatives of industry, even with the President’s approval. 

A fourth distinguishing feature of the American Constitution is its 
tacit recognition of the principle of judicial supremacy.- In every 
sovereign state there must be a .supreme authority whose 
TRINE OF determinations are final and not subject to be overruled, 
JUDICIAL In England at the lime the Constitution of the United 
States was framed, this supremacy rested with parliament. 
In other words, England had adopted the principle of “legislative su- 
premacy."’ But that is just what the framers of the Constitution wanted 
to avoid. Experience with repressive acts of parliament in the days before 
the Revolution had impressed upon them the belief that it is the habit of 
all legislative bodies to grasp and exercise powers that do not belong to 
them. So they set boundaries to the powers of Congress; and it was their 
intent that these limitations should be observed. But how was such 


observance to be enforced? By the courts? The statesmen of 1787 did not 
categorically answer that question. 

Yet the issue was bound to arise, for it is impossible to conceive of two 


DID THE 
FRAMERS 


sets of governments, working side by side, each supreme 
within its own field, but without any recognized agency 


INTEND TO 
MAKE THE 
SUPREME 
COURT TOE 
GUARDIAN OF 
THE CONSTI- 
TUTION? 


for settling disputes between them. This power to speak the 
last word in matters of jurisdiction could not be given to 
Congress — the states would not have tolerated it. Nor 
could it be lodged with the state legislatures, for that 
would have resulted in a chaos of interpretations. And 


^ For a further discussion, see pp. 444'-446. 

* For a full discussion of this topic, see p. 570, and the references given at the close of Chap- 
ter XXXV. 
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when controversies should arise between the President and Congress, 
as to their respective powers, who would serve as the umpire? Was it 
intended to have the Supreme Court take upon itself the guardian- 
ship of the Constitution, interpreting it and ensuring its supremacy by 
declaring void any act of Congress that might overstep the allotted 
bounds of its authority? Was it intended that the Supreme Court should 
be supreme to the extent of being authorized to declare acts of Congress, 
acts of the state legislatures, and actions of the President unconstitutional? 

The Constitution itself is silent on that question; it contains no express 
provision that the Supreme Court should or should not pronounce the 
last word on questions of constitutionality. Nor do the ^hard 
debates in the constitutional convention throw much light question to 
on what the makers of the Constitution may have intended, 

In the Virginia plan a proposal was laid before the convention providing 
for a “council of revision,” made up of “the executive” (presumably the 
President and the Vice-President), together with “a convenient number” 
of federal judges. This council was to scrutinize laws paissed by Congress, 
and cuiy measure to which it objected would be void unlc.ss reenacted in 
Congress by an unspecified majority. The convention did not like this 
proposal and rejected it in favor of a simpler method which gave the veto 
power to the President alone. In the course ol the debate something was 
said about the inadvisability of giving judges power to override the law. 
“The judges of Aragon,” remarked John Dickinson, “began by setting 
aside laws and ended by making them.” But the convention never faced 
the definite issue of judicial supremacy, never discussed it, and never 
voted on it. 

What the convention would have decided if the problem had come 
before it in point-blank fashion, we have no way of knowing.* We do 
know, however, that the leaders of the convention were 
familiar with many cases in which colonial laws had been light on 
declared void by the Privy Council in England; and they ™e“atte». 
were zdso aware of the action of state courts in declaring state laws un- 
constitutional — in the Rhode Islsuid case of Trevett v. Weeden, for 
example.* Hence the idea that a court could declare a law unconstitu- 
tional was by no means unfamiliar to them. And Alexander Hamilton, 

* Frafessor Charles A. Beard, after a careful study of all the evidence, is convinced that 
a majority among the leaders of the convention believed the right and duty of passing upon 
the cansdtut|pnality of laws to be within the authority of the Court. See his book on The 
Supreme Court and the Constitution (New York. 191a). 

’ J. B. Thayer, Cases on Constitution^ Law (a vols., Cambridge, 1895), Vol. I, pp. 73-78. 
There is a go^ discussion of this whole subject in Edward Channing, History of the United 
States (6 vols.. New York, 1905-1935), VoL HI, pp. 498-507. 
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in urging the ratification of the Constitution by the states, plainly affirmed 
that the Constitution intended the judicial power to serve as an inter- 
mediary “between the people and the legislature,” in order “to keep the 
latter within the limits assigned to their authority.” ^ It is not unfair to 
assume, therefore, that if the convention had been strongly averse to 
the idea of Judicicil review, it would have gone on record against it. 

In government, at any rate, it is acts, not intentions, that count. 
What the framers of the Constitution intended, is of less practical con- 
sequence than what the Supreme Court has done. The 
ou^ME. Constitution certainly gave this tribunal an opportunity to 
take upon itself the function of declaring national laws 
unconstitutional. And the Court, under the leadership of Chief Justice 
John Marshall, seized this opportunity, assumed the right to say the last 
word on questions of constitutionjility, and possesses that right today.* 
Moreover, it is hard to sec how the Constitution could have acquired 
much binding force if the Supreme Court had not done as it did. Without 
some body to enforce its provisions, a constitution has nothing but mor^ll 
force behind it; and the history of new governments cverywhcrwndicates 
that constitutional guarantees require something much stronger than 
moral sanctions if they are to be upheld. 

A fifth outstanding feature of the American Constitution is found in 
the number and strictness of the limitations which it contains. It is full 
of them. There are many things which neither the national 
Qj, nor the state governments may do, such as passing bills of 

coNSTiTu- attainder or granting titles of nobility, llicre are some 

uM^TTONs things which the national government may do, but which 
the state governments may not — issue paper money, for 
example. Likewise, there are things which Congress must not do, but 
which the states are at liberty to do if they please.* Thus every branch of 
American government is limited. Whether all the limitations which 
appear in the Constitution of the United States have really served a 

' The Federalist, No. 78, “The interpretation of the law,” said Hamilton, “is the proper 
and peeuliar function of the courts. A constitution is, in fact, and must be regarded by the 
judges as a fundamental law.” 

* It assumed, for the first time, in 1803 (Marbury a Madison, i Cranch, 237) the power 
of declaring laws of Congress unconstitutional; but the acts of state legislatures were held 
unconstitutional as early as 1791 by the circuit court and as early as 1796 (Ware v. Hylton, 
3 Dallas, 199) by the Supreme Court. In view of the language of the Constitution (Art. VI, 
par. 2), judicial review of state legislation aro\ised no protest. 

’ These last-named limitations are for the most part in the bill of rights, or first ten amend- 
ments. They have been held applicable to the federal government only and not to the state 
governments unless the state constitutions have copied them, as has been done in some cases. 
Yet in such recent cases as Gitlow v. New York, 268 U. S. 652 (1925), and Near v, Minnesota, 
283 U. S. 697 (1931), the court has applied some of these rights against the states under the 
“due process” clause of the fourteenth amendment. 
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useful purpose is a matter to be discussed in another chapter; but in any 
case they form a significant feature of the document. 

Finally, the Constitution of the United States is distinctive not only 
for what it contains, but for what it omits. Its silence on some points is 
eloquent. It goes into detail on quite incidental matters g 
such as the calling of the’ Yeas and Nays in Congress and the spicuous 
exact wording of the oath which the President must take at 
his inauguration, but omits all reference to many fundamental features 
of American politics. There is not a word, for example, about corpora- 
tions, banks, immigration, education, civil service, political parties, 
budget-making, agriculture, labor, and the regulation of industry. The 
Constitution indeed contains fewer references to economic and social 
matters than does the organic law of any other country. Even on political 
matters it shows some strange omissions. 

For example, it provides that the House shall choose its own Speaker, 
but does not say what his powers shall be. It requires the assent of both 
Senate and House for the enactment of laws, but says nothing about how 
a disagreement between these two chambers shall be settled. It makes 
provision for a president pro tempore of the Senate, but no provision for 
a secretary of state. It goes into detail about the appointment of federal 
officials, but overlooks the matter of removing them from office, except 
by impeachment. Happily, however, the powers given to Congress are 
couched in such broad terms that they have enabled most of these 
omitted matters to be de<j.lt with by law. Wore it not for this element 
of flexibility, the Constitution would have been more frequently amended 
during the past lii’ty years, and t:ie amendments would have been of 
wider scope. 

The silences of the Constitution arc not altogether to be regretted. 
Its framers could not forecast the social and economic problems that 
would arise in the days of their great-grandchildren. They 
were too practical to concern themselves wilh any such for these 
futility, and anyhow they had more urgent things to do. 

For the moment they were trying to pull the country out of a depression, 
restore its prosperity, make it safe for decent citizens to live in, able to 
pay its debts, and worthy of respect from the rest of the world. That was 
a big enough job for fifty-five delegates. As for the future, they provided 
no fewer than four difl'erent ways by which the Constitution could be 
amended whenever the need might arise. They w'ere at great pains to 
make certain that neither Congress alone, nor the state legislatures alone, 
would ever be able to keep the Constitution from being changed. It was 
their thought that changes in the Constitution would be made fircely, 
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year by year, and that the whole document might be revised from time 
to time. 

These are the notable features of the national Constitution. Not one 
of them was wholly new in 1787. The doctrine of popular sovereignty 
had been preached by John Locke and Tom Paine. The 
idea of a constitution as a grant of powers is as old as the 
FEW WHOLLY Lyciau Confederacy, while the principle of separation of 
pRiNcaPLEs powers harks back to Polybius and Aristotle, not to speak of 
Montesquieu and Blackstone. The doctrine of judicial 
supremacy and the idea of placing constitutional limitations upon the 
powers of legislatures were both evolved out of English and American 
expjericnce in the years before the Constitution was drawn. Limitations 
on governmental authority were as ancient as Magna Carta. Bills of 
rights were familiar to Englishmen. Silences and omissions in a funda- 
mental law were old acquaintances, for the colonial charters and earliest 
state constitutions had been full of them. 

So, the Constitution of the United States, in its outstanding features, 
was not designed to be an array of novelties in government, now put to 
the test for the first time. The colonists had brought English 
To^NOLAND institutions to America, set them up over here, modified 
them, improved them, and made them serve new needs. 
The men who made the Constitution had over one hundred and fifty 
years of New World political experience behind them. Thirteen colonies 
had tried all sorts of things during that century and a half. Finally, the 
experience under the Articles of Confederation had been the most en- 
lightening of all. Accordingly, the framers of the Constitution, most of 
whom had served in public office, did not need to go outside the range of 
their own personal knowledge in order to decide what was worth a 
further trial. From foreign lands they took almost nothing. I'he experi- 
ences of ancient confederacies, mediaeval republics, and eighteenth- 
century absolutisms were instructive mainly in showing them what to 
avoid. 




CHAPTER V 


HOW THE CONSTITUTION HAS CHANGED 


Thus the American Constitution has necessarily changed as the nation has changed, 
has changed in the spirit with which men regard it, and therefore in its own spirit. — 
Lord Bryce. 


Some years ago President Franklin D. Roosevelt, in a moment of 
irritation, spoke of the Constitution as a “relic of horse-and-buggy days,” 
with the implication that it is no longer suited to the needs 

AN INAPPRO- , , . r. . .... . 

pRiATE of the nation. But to characterize it in that way is to dis- 

CHARACTER- regard the all-important fact that the Constitution, al- 
izATioN. though bearing the datemark of 1787, has been steadily 
changing, developing, expanding, and adapting itself to new conditions 
throughout all the intervening years. One might just as fairly designate 
the White House itself as a relic of horse-and-buggy days, for it was built 
more than a hundred years ago. Of course it has been modernized; 
almost every President has made .some changes in it, until today it serves 
its purpose as well as it ever did. Exactly the same thing is true of the 
Constitution. 

In neither case is the edifice of today much like the original. The over- 
hauling has been, in Ixjth ca.ses, an almost continuous performance. 
One must not look on the national Cxinstitution as a scries of paper 
formulas which have remained intact and unaltered since the closing 
years of the eighteenth century. It would be nearer the truth to say that 
from the time of its adoption there has never been a single year in which 
something in the original document has not had its meaning changed. 
It has been amended constantly, and, strange as the statement may 
sound, most of the amending has been done without adding eimendments. 

To illustrate this paradox, take the growth in the powers of Congress 
during the past fifteen years. Without formal amendment of the Con- 
stitution it has been possible for Congress to legislate for 
wrmouT the entire banking and credit system of the country; like- 
AMEND- to provide for the gutirantee of bank deposits, reduce 

the gold content of the dollar, give large grants-in-aid to 
the states, regulate the stock exchanges, establish a system of social 
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security, fix the prices of food, restrict the use of gasoline, enforce col- 
lective bargaining, engage in hydroelectric enterprises on a large scale, 
and do all manner of things which the Constitution does not expressly 
authorize it to do. These arc powers which the Constitution gives to 
Congress by implication; in other words, they are incidentally dug out of 
the express powers. The phraseology of the original document remains 
unchanged, but it has been stretched to meet new conditions. 

The Constitution is as flexible as the nation’s methods of business. 
It is not merely a roll of parchment reverently treasured in the archives 
at Washington, printed in the appendix of every textbook, 
and conunitted to memory by a few precocious schoolboys 
to win an American Legion prize. It is not static but from ihe 
dynamic, a Darwinian, not a Newtonian aflair. One might 
almost say that it is amended every Monday morning, when 
the Supreme Court hands down its decisions. The Fathers of the Re- 
public, were they to rise from their narrow cells, would not recognize 
their handiwork, so greatly have all its implications been changed. How 
would Alexander Hamilton feel, were he to look from the gallery at one 
of our national party conventions and be told that this is the way we 
proceed to choose a President under a constitution which he approved? 
What would James Madison think of our vast array of federal reserve 
banks, national banks, and farm loan banks — not to speak of bank 
dcixtsits guaranteed by the federal government, home-owners’ loan 
corporations, and a host oi other credit concerns — all established under 
the authority of a constitution which contains not a word about bank 
deposits, commercial credits, or fat -n mortgages? To ask that question is 
to answer it. 

What, then, is the Constitution of the United States in its present-day 
significance? Briefly, it is made up of contributions from six different 
sources. These arc: fa) the original document; (b) twenty- 
one amendments; (c) hundreds of statutes wluch provide tu-hon in 
details for the general provisions of the Constitution; rrs broader 
(d) thousands of judicial decisions interpreting the Con- 
stitution and the aforementioned statutes; (e) executive orders which fill 
in the details of statutes; and (f) a countless host of usages, customs, 
precedents, traditions, and even administrative opinions, which have 
acquired constitutional strength. These various factors in the enlarge- 
ment of the Constitution should be explained one by one; but not in the 
order abotfe given, for it will better serve the interests of clarity to speak 
of the statutes, decisions, and usages before dealing with the process of 
formal amendment. 
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DEVELOPMENT BY LAW 


HOW THE 
ORIGINAL 
CXJNSTITUTION 
HAS de- 
veloped: 

I. DEVELOP- 
MENT BY 
LAW. 

SOME ex- 
amples: 

(a) ORGAN- 
IZATION OF 
THE <X)UR'rS, 
ETC. 


The simplest way of expanding the Constitution is by passing a law. 
Many matters, in fact, were left by the framers of the Constitution to be 
handled in that way. Knowing that they could not antici- 
pate all contingencies, they did not try to do so, but trusted 
that future Congresses would enact such detailed provisions 
as might be needed. 

And during the past century there has been a tremendous 
development through this channel. The whole structure of 
the subordinate federal courts is provided for by statutes, 
and so is the procedure of these courts. The succession to 
the presidency, in the event that the Vice-President is not 
available, is similarly arranged by the Presidential Suc- 
cession Act of 1947. Again, there is scarcely a word in the 
Constitution relating either to the President’s cabinet or to 
the organization of the various executive departments. True, there is 
mention of “heads of departments,” but not a word about Htw many 
departments, or how they should be organized, or what functions should 
be performed by them. All such matters were leit to be settled by 
law. 

Similarly the present method of governing territories and insular 
possessions, such as Alaska and Hawaii, rests upon law and not upon 
constitutional provision. Likewise, the methods by which 
members of Congress are nominated,^ and even the deter- 
mination of who shall vote at congressional elections, are 
left to be arranged by the laws of the several states. The 
Constitution gives Congress power to borrow money on the credit of the 
United States. To facilitate such borrowing, a long series of laws was 
passed, authorizing the establishment of banks and regulating their 
methods of doing business. But the banks eventually got into trouble; 
and another law was passed (1933) providing for the guaranteeing of 
their deposits by a government agency. Thus the original power to 
borrow has been extended by law to the safeguarding of depositors’ 
funds in privately owned banks. So with the budget. No provision for a 
national budget is made in the Constitution. The whole budget pro- 
cedure is established by law. 

Even the procedure in lawmaking has had to be built up without 
much guidance from the written provisions of the Conslitation. The 


(b) THE 
MECHANISM 
OF GOVERN- 
MENT. 


1 Subject to overriding legislatioii by Congress (Art. 1, section 4 , and seventeenth amend- 
tnent of the Constitution). 
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Constitution, for example, does not say a word about committees in 
Congress, who shall appoint them or what they shall do. It does not 
even require that bills be given three readings, or placed 
on the calendar, or signed by the presiding officer of either process of 
House. And of course it says nothing of filibusters, closures, lawmaking. 
riders, time limits, lobbying, leave-to-print, suspension of rules, and the 
other incidents of modernized legislation. 

Concerning the actual, present-day workings of the federal govern- 
ment, therefore, one cannot get any adequate knowledge merely by 
studying the words of the Constitution itself. By far the greater portion of 
what the student of government desires to know is not there. It is set 
forth in the statute books and in the numerous volumes of administrative 
regulations. To use Woodrow Wilson’s metaphor, the Constitution is 
“only the sap center of a system of government vastly larger than the 
stock from which it has branched.” By statutes passed under the authority 
of constitutional provisions, and by regulations issued under the authority 
of these statutes, we have determined how commerce may be carried on, 
how aliens may be naturalized, how patents and copyrights may be 
obtained, how the census shall be taken, how employers must bargain 
with their workers, how much wheat a farmer may raise, and how much 
you pay in postage on an air-mail letter. It is decreed in the Constitution 
that “all legislative powers herein granted shall be vested in a Congress 
of the United States” ; ^ind Congress has not confined itself to a direct use 
of this authority. It has devolved upon various executive officials and 
administrative boards (he power to supplement statutes by regulations 
and orders, 'fhese regulations are not laws, but they have the force of 
law. They are, as it were, the twigs on the branches which have sprung 
from the main trunk, which is the Constitution.^ 


DEVELOPMENT BY INTERPRETATION 

In the second place, the (institution has been developed by judicial 
and administrative decisions. The theory is that courts merely interpret 
and apply the printed words of constitutions without adding ^ d£veiop- 
anything or taking anything aw^ay. Yet every lawyer knows ment by 
that to give a phrase a new interpretation is to give it a new pjniciAL 
meaning; and to give it a new meaning is to change it. The 
Supreme Court of the United States has read into tlie American Con- 
stitution lyiany things which are not there visible to the naked eye. 
It has read out of the Constitution other things which arc there as plain 


* For a further discussion of executive orders and administrative regulations see pp. 1 97-1 98. 
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SOME 

examples: 

(a) REGUIA- 
nON OF 
COMMERCE. 


ds print can make them. Mr. Justice Holmes once blurted out the truth 
when he said that judges “do and must legislate.” So, notwithstanding 
the limitations of juristic theory, the Supreme Court of the United States 
has done a great deal of actual lawmaking during the past hundred years. 

It has done this by giving its own interpretation of provisions, phrases, 
and words in the original document. “Congress,” the Constitution de- 
clares, “shall have power ... to regulate commerce. . . .” 
But what is included within the term “commerce”? The 
Supreme Court has rendered at least a hundred decisions in 
answer to that question. This is because changes in the 
methods and materials of commerce give rise to new situa- 
tions and problems almost every year. It has been the work 
of the Supreme Court, through its power of judicial interpretation, to 
twist and torture the term “commerce” so that it will keep step with the 
procession. Thus it has upheld Congress in the extension of its commerce 
power to railroads, motor stages, telegraph and telcphc^nc companies, 
airplanes, steamship lines, radio broadcasting stations, stock exchanges, 
and even ordinary industrial concerns which do business in jiiore than 
one state. ^ 

But there arc limits to the flexibility of the commerce clause. When 
Congress in 1933 passed the National Industrial Recovery Act, it sought 
to widen the commerce power to a point where it would permit federal 
control over wages, hours, and methods in industries which conducted 
their business wholly within a single state. It did this by setting up the 
the theory that, while such industries were not themselves engaged in 
interstate commerce, their activities had an indirect inlluencc upon other 
industries which were so engaged. But the Supreme Court in the Schech- 
ter Case (1935) declined to permit this sweeping extension of the com- 
merce power.® 

Or take another illustration. The Constitution provides that Congress 
shall have power “to raise and support armies.” These five words looked 
safe enough in 1 787. To the minds of the men who put them 
in the Constitution, they meant that Congress might call up 
volunteers, furnish these soldiers with muskets, feed them, 
clothe them, and not leave them to go cold and hungry as the Conti- 
nentals had gone at Valley f’orge. But the quintet of words has been 
swollen with the lapse of time. 'They have proved broad enough to 
authorize the drafting of men by the million, even in time of peace. To 
support armies, moreover, means to feed them, to supply them with 


(b) WAR 
POWERS. 


1 Sec pp. 399-403- 

* Schechter Poultry Ck>rporation v. United States, 295 U. S. 495. 
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munitions, and even to require that the civilian population undergo 
sacrifices in order that the armies can be fed and supplied with adequate 
implements of warfare. Power “to raise and support armies”! The 
federal government, with the Supreme Court at its right hand, can wring 
a vast amount of authority from these five words. 

Here we have, therefore, a powerful agency of verbal elongation. To 
find out what any word in the American Constitution means, you do not 
look in a dictionary. You look in a digest of judicial de- v^qrds and 
cisions. There you find what it means in its legal sense, toeir ijigal 
which is often quite differciil from what it means in every- 
day English. The Supreme Court of the United States has ruled that 
telegrams arc instrumentalities of commerce while bills of exchange are 
not; that primaries are elections;^ that ex post facto laws do not include 
all retroactive laws; and that the phrase “due process of law” means a 
great deal that a layman would not understand it to mean.® 

So, the student who desires to know what the words of the Constitution 
really mean will find Daniel Webster a better guide than Noah Webster. 
If he wants to find out what che actual powers of Congress steady 
arc today, he will ger a poor idea of their scope and rami- expansion 
fications by merely surveying the eighteem formal powers 
which are granted in the words of the Conslitulion itself, inthecon- 
Supreme Court decisions have widened these original 
powers beyond recognition; yet never in a single instance has the Court 
claimed the right to laakc any change in the phraseology. “It does not 
put new things in the Constitution, but merely finds new things there.” 
The stretching of a phrase iii one decision gives a foundation for some 
lurthcr elasticity in the next; tne lines of development are pricked out by 
one decision after another until the last has carried matters a long way 
from the point at which the interpreting process began. And the Court’s 
latest decision stands until the next one comes. “That isn’t a correct 


interpretation of the Constitution,” remarked a Supreme Court justice 
in rebuke to a young lawyer who was arguing a case before that august 
body. “Well, it was — until Your Honor spoke,” came the conciliatory^ 
reply. 

And it is not the courts alone that interpret the Constitution. Heads of. 
departments and other administrative officers are often confronted with 
the necessity of acting quickly, even though their constitutional powers 
are not clear. Their actions may be challenged and subjected to judicial 
review, but often they are accepted without any such protest. In that 


* U. S. c. Classic, 313 U. S. 299 (1941). 

*For a discussion of this phrase, see pp. 5 I 9 - 523 - 
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case, the action forms a precedent for the future. And when any admin* 
istrative interpretation of a constitutional clause has been allowed to 
THE CON- P®®* unchallenged, and particularly when 

sTRuiNo OF important public and private rights have become based 
coNsiTiu- upon it, the courts will not usually go out of their way to 

VISIONS BY break things open. In recent years 'there have been many 

ADioNisTRA- cxecutivc ordcrs and administrative rulings which virtually 
.RUMNos. ^ agencies of constitutional change. It should be 

mentioned, however, that these orders and rulings arc not issued, in the 
main, without legal advice. 'Uhe office of the attorney general is usually 
asked to give its opinion on the probable constitutionality of important ad- 
ministrative orders before they arc issued. Of course it is quite impos.sible 
for the attorney general to pa.ss on all such questions, so he refers them 
to one of his numerous assistants. Thus it comes to pass that matters of 
considerable importance relating to the powers of public officials under 
the Constitution are virtually determined by sonic young lawyer in the 
attorney general’s office.^ 


DEVELOPMENT BY USAGE 

In the third place, the Constitution has been developed, expanded, 
and modified by usage or custom. What habit is to the individual, usage 
3 develop- state. Nations, like men, get into the habit of doing 

MENT BY things in a given way. Habit then hardens into usage, which 
becomes difficult to change. So, like a pyramid reared upon 
the written Constitution, there has been built up in America a body oi 
political customs and usages which have their basis neither in laws nor 
judicial decisions, but arc merely the re.sult of long-continued habit. 
This habit-forming process goes on continually. Usage is always at work 
— adding, subtracting, altering, and influencing the substance of the 
written Constitution and the laws. It has given us, in considerable 
measure, an “unwritten Constitution.” 

What are some of the usages that have modified, developed, and fixed 
the political institutions of the United States? The most striking one, 
SOME perhaps, concerns the method of electing the President. 

examples: Here the written provisions of the Constitution have been 

ACTu]^ so greatly altered by usage that a literal reading of them 

METHOD OF givcs, ffi somc cases, an impression which is wholly at 
ELEonNOTHE variance with the realities. The Constitution prqyides that 
the presidential electors shall meet in their several states; 

' These Opinions of the Attorney General are published and have become increasingly important 
as a source of information on matters of constitutional interpretation. 


SOME 

examples: 

(a) THE 
ACTUAL 
METHOD OF 
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and it was assumed that they would survey the whole field before casting 
their votes. Not a word is said about nominating presidential candidates 
in advance, or pledging the electors. Nothing of that sort was con- 
templated. But political parties came into the field and began nominating 
their candidates, and soon the electors found themselves with virtually 
no choice but to vote for these candidates. They became human robots 
with a purely mechanical function, and they now form an inconse- 
quentitd cog in the machinery of election. 

Yet, as a matter of law, there is nothing to prevent their doing just 
what the Constitution contemplated. It is merely that usage has become 
stronger than the Constitution itself. Under normal conditions the 
President of the United States is now as directly chosen by the voters of 
the states as though there were no intervening electors at all. In other 
words, there has developed precisely what the architects of the Constitu- 
tion sought to avoid. They did not desire the direct, popular election of 
the nation's chief executive, and they exerted themselves to devise a 
scheme for preventing it. 

There are some cases, on the other hand, in which usage prevents what 
the Constitution permits. For example, there is notliing in the original 
Constitution to debar the election of both the President and 
the 'Vice-President from the same state. vVt first glance 
the twelfth amendment might seem to stand in the way of 
such a choice, but if you will read the first few lines of it 
carefully you will see tliat it docs not. Nevertheless, the President and 
Vice-President have never been chosen from the same state at the same 
time, and probably never will oe. Custom dictates that they shall be 
nominated not only from different states but from different regions of 
the country. So it is with candidates for election to the national House of 
Representatives. The Constitution merely requires that a member of 
Congress shall be a resident of the state from which he is chosen. But u.sage 
goes further and virtually requir<‘s that he be a resident of the district which 
chooses him. 

The way in which usage may operate in government witliout most 
j)eople realizing it was strikingly shown when President Wilson went to 
the Paris Peace Conference in 1918. During his absence he 
asked Vice-President Marshall to preside at cabinet meet- 
ings. At once the Washington newspaper correspondents 
began thumbing the pages of 1;he Constitution in quest of his authority 
to do this. And of course they found nothing. For the simple fact is that, 
so far as the Constitution and laws of the United States are concerned, 
the President can call to his cabinet, at any time and for any purpose, 


THE USAGE 
WITH 

RKSI>ECT I’O 
RESIDENCE. 
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anybody he pleases. He could take all the White House employees into 
his cabinet, so far as the Constitution goes. He can a.sk the Vice-President 
or anyone else to preside at cabinet meetings; he could even discontinue 
these meetings altogether. For there is nothing at all in the Constitution 
relating to the cabinet. There is a provision which says that the President 
“may require the opinion, in writing, of the principal officer in each of 
the executive departments,” but not a word about meetings held by these 
principal officers or anyone else at the President’s behest. So the cabinet 
is whatever the President chooses to make it. The practice of calling the 
nine heads of departments into a weekly conference is purely a matter of 


usage. 

But the most important development which has come about in the 
field of American government as the result of usage is embodied in that 
complicated fabric which we call the party system. The 
MACHINERY leading statesmen of 1787 looked upon the rivalry of i)0- 
AND WORK OF Htical parties as a thoroughly vicious feature in free govern- 
poLiTicAL ment: hence the C'onstitution contains no mention of 

PARTIES. ’ 

caucuses, primaries, conventions, platforms, party com- 
mittees, campaign funds, and the other paraphernalia of modern parly 
politics. Nevertheless, political parties sprang into existence almost at the 
outset and gradually became dominating factors in the work of the new 
federal government, llie whole party system as we now know it — its 
organization, personnel, and methods, its manipulations both in Congress 
and outside — all this has been developed in the realm of unwritten 
law.^ Only in recent years have the laws of Congress attempted to regu- 
late party organizations; and even yet these regulations go but a little 
way. Usage has created and maintains the party system, but who will 
say that party organizations do not profoundly affect both the constitu- 
tional practices and the political life of the American people? 

Various other examples of institutions and practices which owe their 
existence to the same source might be given. Custom, during a century 
and a half, maintained the principle that no President 
EXAMPix^ should have more than two consecutive tcTms. Why do all 
American ambassadors tender their resignations when a 
new administration comes in? Why are many appointments in the 
federal service treated as “political patronage”? Why docs the Supreme 
Court hand down its decisions on Monday, and why are elections 
almost always held on Tuesday? Why are the heads of the army and navy 


(d) OTHER 
EXAMPLES. 


* This refers to parties solely in the field of their national activity. Regulation by state law 
has become most elaborate even where the nomination and election of federal officers are 
concerned. 
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departments chosen from civilian life and not irom these professional 
services? Why is the head of the nation addressed simply as “Mr. Presi- 
dent” while the governor of Massachusetts is styled “His Excellency” and 
the mayor of New York is “His Honor”? 

■ Even usages, however, may change. President Franklin D. Roosevelt 
successfully challenged the third-term doctrine in 1940. For a full cen- 
tury after the administration of John Adams, no President ever read his 
messages to Congress. The custom was to send them in writing by 
messenger. But President Wilson changed this custom, setting aside the 
precedents of a hundred years, and the new practice has been continued 
by some of his successors. From Washington to Taft, moreover, no 
President during his term of office ever left the jurisdiction of the United 
States. But President W'ilson shattered this continuity of practice by 
going to Europe, and President Franklin Roosevelt more than once set 
foot on alien soil. One must not conclude, however, that usage is a frail 
reed easily broken. Now and then individual usages are snapped, but 
most are tough in the filx'r. 


GROWTH BY AMENDMENT 


Finally, the Constitution has been developed by formally amending it. 
Its framers foresaw diat the need for amendments would arise from time 
to time, and they tried to make the process of amendment, 
as they thought, a fairly simple one. In this spirit, they pro- ment 
vided four alternative methods of putting through an coNsnxtjTioN 
amendment. They made it pos.,ible to initiate an amend- 
ment either in Congress or outside Congress. They provided 
for ratification by state legislatures or, as an alternative, by special 
conventions. It was certainly not foresi'cn by them that with an increase 
in the size of Congress, and in the number of the states, the process of 
amending the Constitution by any of these methods would automatically 
become more difficult. Nor was it anticipated that only one of the four 
amending methods would be used to the virtual exclusion of the other 
three. But the first ten amendments were proposed in a batch by Con- 
gress and submitted to the state legislatures as the quickest way of getting 
them ratified. This action set a precedent which was followed in the case 
of all later zunendments down to the twenty-first. In that instance rati- 
fication was made by conventions instead of by the state legislatures. 

As for the procedure in making amendments to the Constitution, it 
cannot be more concisely described than by using the words of the 
document itself: 
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The Congress, whenever cwo thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
legislatures of two thirds of the several slates, shall call a convention for proposing 
amendments, which, in cither case, shall be valid to all intents and purposes 
as part of this Constitution, when ratified by the legislatures of three lourths 
of the several states, or by conventions in three fourths thereof, as the one or the 
other mode of ratification may be proposed by the Congress. . , 


SOME QUES- 
TIONS RELAT- 
ING TO niE 
PROCESS OF 
AMENDMENT. 


Now while the above-quoted sentence is a pretty long one, and would 
probably get the blue pencil from a teacher of English composition, it 
contains no wasted words. Like many other provisions of 
the Constitution, however, it avoids going into details and 
con.scqucntly leaves some questions unanswered. Docs the 
phrase ‘‘two thirds of both Houses” mean two thirds of all 
the members, or two thirds of those present? The latter 
interpretation has prevailed. Does the action of Congress, in voting to 
propose a constitutional amendment, require the assent of the President? 
The Supreme Court has held that it does not. When a state legislature has 
ratified a proposed constitutional amendment, may it latcr^(beforc the 
necessary three fourths has been obtained) rescind its action? Congress, 
by a joint resolution, has declared that this cannot be done. On the other 
hand, a state legislature may first refuse to ratify, and then, at a later 
date, change its mind.® And when a slate legislature votes to ratify an 
amendment its action is not subject to veto by the governor. 

Then there is the question whether Congress, in proposing an amend- 
ment, may fix a limit of time within which the ratification must be com- 
pleted. This Congress did, for example, in the case of the 
eighteenth, twentieth, and twenty-first amendments, fixing 
seven years as the maximum time for ratification in each 
case. The Supreme Court has held that this is allowable.® Finally, may 
a state legislature, w’hcn a proposed amendment comes before it for 
ratification, submit the question to the people by referendum? Of course 
there is nothing to prevent the submission of the question to the people, 
provided the legislature itself takes formal action after the people 
have expressed themselves; but a state legislature may not submit an 
amendment to the people for final decision, thus abdicating its own 
powers.^ 

When Congress initiates a proposed amendment, the secretary of state 
sends a certified copy of it to the governor of each state and he, in turn, 


TIME UMITS 
ON RATIFICA- 
TIONS. 


» Article V. 

* Coleman r. Miller, 307 U. S. 433 (1939). 

^Dillon V. Gloss, 256 U. S. 368 (1921) and Coleman u. Miller. 
^ Hawke 0. Smith, 953 U. S, 291 (1920). 
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transmits it to the legislature. Then when the legislature ratifies the 
amendment the governor so certifies to the secretary of certifica. 
state in Washington and the latter, on receiving certificates tion of 
from three fourths of the governors, proclaims the amend- am^ndbient. 
inent to be in forcc.^ 

A final question: is there any provision in the Constitution which 
cannot be changed by amendment? T his question is difficult to answer 
with a Yes or No, because, while the Constitution expressly 
declares itself to be unamendablc on two points, it is 
impossible to conceive of an unamcndable Constitution as 
anything but a contradiction in terms. For a Constitution is a mani- 
festation of popular sovereignty; and one generation of the people can 
hardly impose, for all time, a limitation upon the sovereignty of future 
generations. That would constitute government by the graveyards. 
'Ihcrcfore, it is quite likely that, if conditions ever make it imperative to 
amend the Constitution on either of the two points at issue, a way will be 
found to do it. Indeed, one way is obvious: to remove the exception by a 
preliminary amendment and thus clear the way for further action. 

What are these two unamcndable provisions? One is the stipulation 
that no state, without its own consent, shall ever be deprived of its equal 
representation in the Senate. In this respect, New York and Nevada 
must continue free and equal, although they are hardly so in anything 
else. The other provision is that no state shall be divided, nor shall any 
two states be combined, without the consent of the state legislatures 
concerned.^ If the country ever decides to put an end to the undue 
influence of the small states in t-ongress, caused by their overrepresen- 
tation in the Senate, it can achieve this end in a roundabout way. An 
amendment could provide that when the House and Senate disagree 
they must settle the disagreement, not by conference and separate con- 
currence as at present, but by holding a joint session. 

Only twenty-one amendments to the Constitution have been adopted 
in more than one hundred and filly years. The number is really smaller 
because the first ten amendments, which were all submitted 

THE FIRST 

at the same time, might just as well have been combined ten ameno- 
into a single one. The remaining eleven amendments fall mbnis. 
into three groups. The eleventh and twelfth were designed the elev- 


to remedy ambiguities and defects in the original Gonstitu-* and 

* TWETrFTH 

tion — perfecting amendments, they might be called. The 

1 An amendment becomes effective before promulgation, however, and at the moment 
when ratification has been completed. Dillon ». Gloss, 256 U. S 368 (1921). 

’ This is inserted in the Constitution as a limitation upon the powers of Ckmgress; but it 
operates as a limitation upon the power to amend the Constifution. 



78 


THE GOVERNMENT OF THE UNITED STATES 


eleventh was a direct result of a Supreme Court decision (Chisholm v. 
Georgia) which held that a citizen of one state could sue another state 
in the federal courts, under the constitutional provision which extended 
the judicial power of the federal government to “suits between a stale 
and citizens of another state.” This affirmative interpretation of the 
judieial power aroused the champions of states’ rights, who bestirred 
themselves successfully to have the legal immunity of the states made 
clear. The other amendment, the twelfth, ^as proposed and adopted 
because the presidential election of 1800 demonstrated the danger of 
a deadlock in the election of a President and Vice-President. 


For sixty-one years no further amendments were adoptexl, although 
many were proposed. Then came the Civil War, and after its clo.se, the 
THE cisTL postwar amendments — thirteenth, fourteenth, and fif- 
WAR AMEND- tecnth — embodying the principles for which the victorious 
northern states had been contending. These three amend- 
ments embody, as it were, the terms of peace. They were submitted to 
the legislatures of the states which had seceded, and acceptance was 
made an essential of their readmission to the Union. Ratifioation of tlu; 


three amendments was virtually imposed upon these states by the 
triumphant North. The southern states resented this procedure, and they 
have managed to make one of the postwar amendments, the fifteenth, 
virtually inoperative. 

Again there was a long interval during which no further amendments 
were made. Time and again, proposals were made in Congress, but they 
failed to obtain the necessary two-thirds majority. Mean- 
while, however, public sentimt'nt was developing along 
various lines — in favor of tax reform and the direct election 


of United States senators, for example. Accordingly, within the short 
space of twenty years, 1913-1933, six amendments were ratified. Of 
these, the sixteenth permitted Congress to levy and collect taxes on 
incomes without apportioning such taxes among the stales; the seven- 
teenth provided for the direct election of senators; the eighteenth in- 
augurated a short-lived experiment in national prohibition; the nine- 
teenth established woman suffrage; the twentieth changed the date of 
the presidential inauguration and abolished the “lame duck” session of 
Congress; while the twenty-first amendment repealed the eighteenth. 

The Constitution has not been greatly changed by these twenty-one 
amendments. Most of them impose restraints rather than add powers or 
AMENDMENT Change methods. Constitutional amendments in the United 
AS A LAST States have been relatively few because there are easier 
RESORT. ways of gaining the same end. The election of the President 
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by what is essentially direct popular suffrage, for example, has been 
secured by the voluntary individual action of the state legislatures; but if 
these legislatures had persisted in naming the presidential electors (as the 
Constitution permits them to do), rather than turning the election over 
to the people, it is altogether certain that a constitutional amendment 
would have been utilized to force the change. Amending the Constitu- 
tion, far from being a first recourse, is a channel of last resort for obtain- 
ing what cannot be had by statute, by usage, or by judicial interpretation. 

In the general framework of American government, the changes of the 
past century have been numerous but not fundamental. It is in the 
practice of government, in the things which the laws, 
judicial decisions, and usages determine, that most of the 
changes have taken place. The people ol the United States has become 
live under a far more powerful and more democratic 
national government today than in the closing years of the 
eighteenth century. This is not because there has been a revolution or a 
series of revolutions. It is because so much development has been 
possible within the broad terminology which the framers of the Con- 
stitution employed; and because the Suprenic Court, during most of its 
history, has shown a friendliness towards the expansion of federal 
authority. 

And, eifter all, the form of a government reaches but a little way. It is 
the spirit that giveth life. “Constitute government how you please,” 
Edmund Burke once wrote; “the greater part of it must 
depend upon the exercise of powers which are left at large 
to the prudence <md uprightnes.^. of ministers of state. . . . 

Without them your commonwealth is no better than a scheme on paper, 
and not a living, artive, effective organization.” It is allowable to repeat, 
therefore, that the Constitution of the United States is not a “horse-and- 
buggy” affair projected into a motorized era, but in almost every line it 
has been expanded, modified, and brought into articulation with the life 
of each succeeding age. Among ptesent-day constitutions it is one of the 
most up-to-date, the most thoroughly modernized. It is easy to pick 
flaws in this fundamental law of the nation, but what body of men is 
there nowadays that could be trusted to frame a better one? 

So the government of the United States ought to be studied, not as a 
static mechanism but as a living organism; not as a moribimd heritage 
from the ^ast but as a going epneem. The American Constitution was 
bom in the eighteenth century, grew to vigor during the nineteenth, and 
in the twentieth it is naturally showing in its visage some wrinkles that 
have to be smoothed out. Many of the young men and women who are 



80 THE GOVERNMENT OF THE UNITED STATES 

DOW in college will live to celebrate its bicentennial in 1987. What kind 
of a Constitution will it be (if it survives) on its two-hundredth birthday? 
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CITIZENSHIP AND CIVIL RIGHTS 


llie God who gave us life gave us liberty at the same time. — Thomas Jefferson. 
What rights are his that dare not strike for them? — Tennyson. 


Citizens arc those who possess full membership in a political com- 
munity. They are differentiated from aliens, who do not have all the 
rights which go with this full membership. In the United 

dTT7£NS AND 

States the citizens outnumber the aliens about thirty times 
over, and this disparity is steadily widening. Most aliens, 
after they have lived for a suflicient time in the United States, become 
naturalized citizens. They thereby acquire certain rights and privileges, 
such as the privilege of voting, which they would not have if they con- 
tinued to be aliens. 

Who arc citizens of the United States and how have they obtained that 
status? The Constitution in its original form uses the term “citizen” 
seven times, but nowhere defines the term. Apparently it 
was assumed that the existing rule of English law would be 
followed: namely, that allegiance within the jurisdiction 
would determine citizenship, and hence that all resident persons owing 
allegiance to the United States would be regarded as citizens. But the 
Constitution seems to have contemplated two types of citizenship, for it 
speaks of “citizens of the different states” as well as “citizens of the United 
States.” By doing this, it created confusion and raised some embarrassing 
questions. Could an individual be a citizen of the United States without 
being also a citizen of some state in the Union? Or could he have state 
citizenship without possessing national citizenship? 

During the years preceding the Civil War, a gi*eat deal of controversy 
arose as lo whether there were really two citizenships, or merely two 
phases of the same citizenship. Some interpreters of the 
Constitution argued that the two citizenships were separa- csontopversy 
ble, and tliat citizenship of the United States was not a over dual 
necessary consequence of state citizenship. A state, they ^*™®*^®**“*' 

maintained, might confer its own citizenship upon individuals without 
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thereby giving them the privileges of American citizens. Others coi»- 
tended that the two citizenships were necessarily conjoined. No one, they 
claimed, could be a citizen of a state without becoming adso a citizen of 
the United States, and vice versa. 

After a great deal of discussion in pamphlets and sp>eeches, this issue 
finally came before the Supreme Court in the Dred Scott Case (1857), 


THE DEED 

SCOTT 

DECISION. 


where the issue turned on the question of whether a state 
could grant citizenship to a Negro, and if so, whether this 
made him a citizen of the United States. Under the leader- 


ship of Chief Justice Roger B. Taney, the court upheld the dual-citizen- 
ship doctrine in these words: 


It does not by any means follow that because he [Dred Scott] has all the rights 
and privileges of a citizen of a state, he must be a citizen of the United States. 
He may have all the rights and privileges of a citizen of a state and yet not be 
entitled to the rights and privileges of a citizen in any other state. For, previous 
to the adoption of the Constitution of the United States, every state had the 
undoubted right to confer on whomsoever it pleased the character of citizen, 
and to endow him with all its rights. But this character, of course, was confined 
to the boundaries of the state, and gave him no rights or privileges in other 
states beyond those secured to him by the laws of nations and the comity of states. 
Nor have the several states surrendered the power of conferring these rights and 
privileges by adopting the Constitution of the United States. Each state may still 
confer them upon an alien, or anyone it thinks proper, or upon any class or 
description of persons; yet he would not be a citizen in the sense in which that 
word is used in the Constitution of the United States, nor entitled to sue as such 
in one of its courts, nor to the privileges and immunities of a citizen in the other 
states. The rights which he would acquire would be restricted to the state which 
gave them.^ 


This astounding decision left the situation in a hopeless muddle. A 
state might confer citizenship upon an alien without making him a citizen 
of the United States. In that case, he would be left without the status of 
an American citizen in international law; for the individual states were 
not recognized by foreign countries as having power to confer citizenship. 
Moreover, since the southern states did not accord citizenship to Negro 
slaves, this decision placed them in the category of men without any 
citizenship at all. 

There the whole issue remained while the Civil War was being waged. 
Lincoln’s Emancipation Proclamation freed most of the slaves, but did 


REVERSED BY 
•i .E FOUR- 
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not confer American citizenship upon them. When the war 
was at an end, however, Congress passed a civi] rights act 
which provided that all persons born in the United States 
and not subject to any foreign power were to be deemed 


^Dred Scott v. Sandford, 19 Howard 393 (1857}. 
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citizens. This was followed, two years later, by the adoption of the four- 
teenth amendment, which decreed that “ail persons bom or naturalized 
in the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the states wherein they reside,” thus defi- 
nitely rejecting the doctrine of separable citizenship which had been 
enunciated in the Dred Scott decision. Citizenship of the United States 
was, by this amendment, made primary and fundamental. Since 1868 
every citizen of the United States by birth or naturalization has become 
automatically a citizen of the state in which he resides. ‘ And no matter 
where he resides, the fourteenth amendment provides that his privileges 
and immunities as a citizen of the United States must not be abridged. 

Now the words of this fourteenth amendment may at first glance seem 
to be perfectly clear, but in reality they arc not. For it will be noted that 
the phrcise “subject to the jurisdiction thereof,” introduces a 
limitation. It me5uis that birth in the United States is not 
absolutely conclusive in establishing American citizenship; 
one must be bom within the jurisdiction as well as within the boundaries 
of the United States. Thus, children born to parents enjoying extra- 
territorial privileges, for example, children bora to diplomats stationed in 
the United States, arc not American citizens by birth. Foreign legations 
are deemed to be outside the jurisdiction and are, by a legal fiction, 
assumed to be part of the foreign country which the diplomat represents. 
On the other hand, a person may be bom outside the jurisdiction and 
outside the United States — for example, he may be the child of Amer- 
ican parents residing abroad. In that case, if one of his parents resided 
in the United States prior to the child’s birth (and the conditions pre- 
scribed by the Nationality Act arc fulfilled), the child is entitled to have 
the status of a natural-born citizen of the United States.* 

Lawyers know that there arc two general doctrines upon which 
citizenship by birth c<m be based. One is the English legtd principle, 
known as the jus soli, which regards place of birth as the 
controlling factor; the other, known as jus sanguinis, is 
derived fixnn the old Roman law and puts the main empha- 
sis on parentage. The United States recognizes both birthplace and 
peirentage as alternative qualifications. Accordingly, persons bora on 


^ Of course, it is possible for one to be a citizen of the United States without being a resident 
of a state. He may reside in the District of Columbia, for example, or in Hawaii, Alaska, or 
Puerto Rico. 

* The laws,of nationality were revised and codihed by the Nationality Act of October 1 4, 
1940. lliis Act deals in some detail with cases in which only one parent is a citizen of the 
United States. See footnote, p. 84. On the general question of citizenship, see Luclla Gettys, 
Tfu Law of Citizenship in the United States (Chicago, 1934)) and Arnold J. Lien, Privileges and 
Immunities of Citizens of the United States (New York, 1913). 
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American soil and within the jurisdiction are entitled to claim American 
citizenship no matter who their pairents are; while children of American 
parentage, residing outside the United States, are entitled to claim 
American citizenship if certain formalities have been complied with.* 
American soil, on which a citizen may be born, includes not only 
American legations abroad, but American ships of war mywhere (even 
in foreign ports), though not American merchant vessels 
born!^”'^^" when on the high seas. It includes Alaska, Hawaii, 

Puerto Rico, and the Vir^n Islands, but not the Panama 
Canal Zone. It matters not that a child’s parents eire both aliens; they 
may even be aliens who are thcmusclves ineligible for naturalization. 
Thus the American-bom child of Japanese parents, residing in the 
United States, is an American citizen by birth, although his parents 
are themselves ineligible to become citizens. 


CITIZENSHIP BY NATURALIZATION 

Citizenship may be acquired not only by birth but by naturaliza^on. 
Naturalization is a legal procedure by which aliens arc transformed into 
citizens. It may l)e either collective or individual natiiraliza- 
BY NATURAL- tion. In thc former case, whole bodies of people are admitted 
izATioN. to citizenship at one stroke, as when new territory is annexed 

coixECTivE to the United States and the inhabitants of such territory 
NATURAuzA- taken within the fold of American citizenship by treaty or 
by act of Congress. This was done in the case of Texas. 
Likewise the act of Congress which provided a civil government for 
Hawaii in 1900 conferred American citizenship on all those who had 
been citizens of the Hawaiian Republic. On several other occasions, 
when the United States has acquired new territory by treaty, the in- 
habitants of these territories have been collectively naturalized,* And, 
by an act of 1924, citizenship was conferred upon all Indians bom within 
the Jurisdiction of thc United States. 

But the mere acquisition of new territory by thc United States does not 
of itself admit the inhabitants to American citizenship. There must be a 
specific provision by treaty or by action of Congress. The treaty with 


^ If both parents are citizens, one having resided in the United States at some time prior 
to the birth ^ the child, the law now imposes no further conditions. But if one parent only is a 
citizen, he or she must have resided in thc United States for ten years, half of that time after 
reaching the age of sixteen; and the child loses citizenship unless he resides ^in the United 
3 tates for five years between the ages of thirteen and twenty-one. 

* For example, the jLouisiana Treaty of 1803; tlie Florida Treaty of 1819; and the Alaska 
Treaty of 1867. And in 1927 thc inhabitants of thc Virgin Islands were collectively admitted 
to American citizenship by act of Congress. 
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Spain in 1898, by which the United States acquired Puerto Rico and 
the Philippines, contained no such provision; on the contrary, it stipu- 
lated that the annexation of these islands should not oper- 
ate to naturalize the Puerto Ricans and Filipinos. In 1917, 
however. Congress granted full status as citizens to the 
Puerto RicJins. To the Filipinos it gave some of the privi- 
leges and immunities of citizens; but it never made them 
citizens of the United States. Today they are citizens of the Philippine 
Republic. 

Individual naturalization, as the term implies, is the process of con- 
verting aliens into citizens, one by one. The procedure is established by 
federal statutes, more particularly by the Naturalization individual 
A ct of 1906, and by the Nationality Act of 1940. While the naiuraliza- 
actual process of individual naturalization is performed by 
the courts, the preliminaries are supervised by the immigration and 
naturalization service of the department of justice. This bureau main- 
tains representatives at various centers throughout the country. It is their 
business to assist applicants for naturalization and to relieve the courts 
from the necessity of carefully checking all the facts stated in the ap- 
plications. 

There arc three steps in the naturalization procedure, all of which 
must be taken before a federal district court or a state court of competent 
jurisdiction. The first stey'. commonly called “taking out 
first papers,” is a formal declaration of intention to become 
a citizen. ITiis declaration may be made by any qualified 
alien: that is, one who, being able to .speak the English 
language, is a white person, or of African nativity or of 
African descent, or descended from a race indigenous to the 
Western Hemisphere.* Such declaration may not be filed, however, until 
the alien has reached the age of eighteen years. It must contain informa- 
tion as to the applicant’s name, ag", parentage, occupation, country of 
origin, and time and place of arrival in the United States; a statement 
that he is not an anarchist, or an opponent of organized government, or a 
member of any group teaching opposition to organized government; 
and it must further declare his intention to renounce his former allegiance 
and become an American citizen. A copy of this document, under the 
seed of the court, is given to the alien, and must be presented by him 
when he applies for ^al naturalization. Such is the normal procedure. 
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* It will be noted that this wording excludes C3iinese, Japanese, Hindus, and in fact nearly 

all Asiatic aliens. Armenians, however, have been held to be ** white persons,** and a limited 
right of naturalization is now extended ro Chinese and other Asiatic ^iens. 
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But an alien who marries a citizen, or whose alien spouse becomes a 
citizen by naturalization, may be naturalized without first papers after 
a residence of three years. The residential requirement is shortened by 
one year if the two parties have been living in marital union throughout 
the last year.* 

After not less than five years’ continuous residence in the United 
States, and not less than two or more than seven years after an alien 
has filed his declaration of intention: he may take the second 

2. THE FII-- ' 

iNG OF A Step. This involves the filing of a petition for citizenship. 
PETITION FOR h mav be presented in one of the various courts designated 

CITIZENSHIP. , , , . 1 . 1 * 

by law as having authority over naturalization matters, 
provided the applicant has lived within the jurisdiction of the court at 
least one year immediately preceding the filing of his petition. The 
petition must be signed by the applicant himself, and must give full 
answers to a set of prescribed questions. If the alien has arrived in the 
United States since June 29, 1906, his petition must also be accompanied 
by a document from the United States immigration authorities certifying 
the time and place of his arrival. In addition he must file \vith liis 
petition the sworn statements of two witnesses (both citizens of the United 
States) in personal testimony to his five years’* continuous residence and 
his moral character, as well as in substantiation of the other claims made 
in his petition. After this paper has been filed with the clerk of the court, 
it must be kept without action for at least ninety days, during which time 
a notice of its filing is publicly posted. In this inu rval an investigation of 
the petitioner’s statements is made by a federal agent. 

All these formalities having been attended to, the petitioner awaits the 
third and final step. The court sets a date for a hearing upon the petition. 

This hearing must be public, and cannot take place within 
thirty days preceding any regular federal or state election. 
The applicant must answer such questions as arc put to him 
by the presiding judge, who may demand proof that tlic 
applicant understands and is attached to the principles em- 
bodied in the Constitution of the United States. The rigor of this exami- 
nation depends on the judge. He may, for example, inquire whether the 
applicant is willing to fight for his new country.® He may ask him 


3 . THE 
GKAN'nNG OF 
NATURALIZA- 
TION OR 

“finai. 

PAPERS.” 


^ Citizenship may likewise be acquired without formal declaration of intention by aliens 
who have served three years in the United States Army or Navy and who are still so serving or 
who have been honorably discharged therefrom. 

^ In two cases, which attracted wide attention, the Supreme Court held th^ admission to 
citizenship could properly be denied to any applicant who refused to affirm a willingness to 
serve in the armed forces of the United States if called upon. One of these applicants was a 
woman. See the decision in United States v. Rosika Schwimmer, 279 U. S. 644 (1929). The 
other was a professor of theology Sec the decision in United States v, Macintosh, 283 U. S. 
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whether he understands what a writ of habeas corpus is, or how presi- 
dential electors are chosen, or where the Supreme Court gets its power to 
declare laws unconstitutional, or what is meant by the right of eminent 
domain. And when he does, he is likely to get some strange answers. 

Nowadays, however, it has become the practice to have examiners 
from the naturalization service perform this work of inquiring into the 
applicant’s knowledge of American government. Then the judge takes 
the examiner’s word for it. In any event, if the court is satisfied that the 
applicant is of eligible nativity or descent, has lived continuously for five 
years in the United States, can speak the English language, is of good 
moral character, a believer in organized government, understands and 
is attached to the principles of the Constitution — if the court is satisfied 
on all these points, the oath of allegiance is administered and the clerk 
of the court is authorized to issue letters of citizenship, or “final papers” 
as they are more commonly called. 

Quite a long process this is before an alien can say Civis Americams sum! 
As a matter of fact we expect from naturalized citizens a higher standard 
of character, literacy, and willingness to fight than we exact reasons for 
from those who happen to have been born within the tmestrict- 
United States. Not all native-born Americans can produce 
credentials certifying to their moral integrity, their knowl- natcrauza- 
edge of the nation’s government, and their willingness to i aws. 

defend the Constitution, i ght or wrong. The long roll of red tape which 
encircles our naturalization procedure represents an attempt to get rid 
of various abuses which existed under the earlier naturalization laws. 
In those good old days great crowds of aliens w(Te often herded into the 
courtroom by politicians during the days immediately preceding an 
election and given the oath of allegiance en masse. Paid witnesses were 
provided by these politicians to vouch for aliens whom they had never 
seen. The naturalization of newlv arrived foreigners and the speedy 
placing of their names on the voters' list became regular activities of the 
ward bosses in every large city. 

These abuses have now been eliminated, but at the expense of making 
the new procedure tedious and c:omplicated. Moreover, the present 
method still leaves some leeway for political favoritism. The the 
iudge (or the official examiner) can make the examination 

^ ^ \. i-rr* 1 TT , r ^ RUMINATION 

of an alien easy or difficult. He can ask a few perfunctory of abuses. 

605 (1931). In rendering these decisio/is the court had no discretion other than to apply 
the naturalization law, which does not provide for any reservations to the oath of allegiance, 
but requires every applicant to swear that he will “support and defend the constitution . . . 
against all enemies, foreign and domestic.” 
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questions about the American ideology of government, or he can give 
an oral examination that would flunk a college graduate. He can make 
sure that the applicant actually speaks and understands the English 
language (which is what the law requires), or he can be satisfied with a 
nod of the head in answer to his questions. And of course any alien can 
nod his head in English. While individual naturalization is supposed 
to involve the admission of aliens one by one, it is still the occasionail 
practice to put them through in batches when the court finds itself too 
busy to do otherwise. This is not surprising when one bears in mind that 
more than one hundred thousand aliens are naturalized each year. 

It is a rule generally recognized among nations that the naturalization 
of a father carries with it the naturalization of all his legitimate children 
under twenty-one years of age, provided they arc rcsicl<^nt 

GITIZENSTIIP . ^ . T - 1 ^ 

OF WIVES in the country with him. Likewise, the naturalization of a 
husband makes his wife a citizx'n. This latter rule was fol- 
lowed in the United States until after the close of the First 
World War. An alien woman (if herself eligible for naturalization) 
became an American citizen if she mairied one, and conveftcly an 
American woman lost her citizenship if she married an alien. This, of 
course, was a simple and easy arrangement, but during America’s 
participation in the war it led to many embarrassments. American-born 
women who had married Germans suddenly found themselves rated as 
alien enemies in the United States, while German-born women who had 
married American citizens found themselves similarly treated in Ger- 
many. 

By a scries of legal enactments, therefore, Congress abrogated the old 
rule, so that marriage no longer operates either to give citizenship or take 
it away. A woman of foreign citizenship who marries an 

THE CABT.E a - i ^ a . 

ACT (1922) American docs not now become an American citizen 
AND AMEND- thereby. She can become a citizen only by naturalization; 

MENTS d j * 

but in her case a shorter period of residence is required and 
the formal declaration of intention is not needed. On the other hand, an 
American woman who marries a foreigner does not lose her American 
citizenship, although she may formally renounce it and assume her 
husband’s citizenship if she so desires. Moreover, if an alien woman 
residing in the United States (being herself eligible for naturalization) 
marries another alien who, although eligible for naturalization, docs not 
choose to take advantage of his opportunity, the alien wife may go ahead 
and be naturalized without him. 

These changes were intended to “recognize the right of women to their 
own individuality.” They made the two sexes equal as’ regards the 
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acquisition and loss of citizenship. The intent was commendable, but 
the workings of the new system have not been altogether satisfactory. 
Some confusion has resulted, because other countries hold 
to the old rule. The American citizen who marries an alien resulting 
woman gets a wife who has no citizenship at all, for her 
own country disclaims Her and the United Stales does not accept her. 
On the other hand, the American woman who marries an alien becomes 
invested with two citizenships, for both her own and her husband’s 
country claim her. When a husband and wife travel together with pass- 
ports which have been issued by two diflFercnt nations, it is not surprising 
that immigration officers in foreign countries raise their eyebrows. 

There is a Latin maxim: Nerno potest exuere palriam — no one can give 
up his native citizenship. There arc sonic countries which still hold to 
that rule (or try to), but it has long been abandoned by the 
United States. American citizenship can be given up by zenship may 
becoming naturalized in some other country, or even by 
taking the oath of allegiance to some other country.^ It is also presumed 
to be lost if a naturalized citizen resides for three years continuously in 
the country of his origin, or for five years in any other Ibreign country, 
'riiere is a common belief that persons lose their citizenship when con- 
victed of serious crimes and sent to prison. But what they lose is not their 
citizenship but their civil and political privileges, including their right 
to vote.^ 

Are corporations citizens? Not literally so, bu* for most judicial pur- 
poses they are. A corporation is deemed to be a citizen of the country or 
the state in which it is chartered. The legal doctrine may be ,g ^ 
briefly stated as follows: The citizenship of a corporation is poration a 
determined by that of the persons composing it; but when 
the corporation receives its charter from a state, the presumption is that 
its members are citizens of that state, and this presumption may not be 
rebutted by any evidence to the contrary. No matter where its stock- 
holders reside, therefore, a corporation chartered in New Jersey is by 

* Enlistment in a foreign army customarily involves taking such an oath and forfeits 
citizenship. But in igiy Congixrss passed an act providing that American citizens who enlisted 
in the armies of the Allied Powere could regain their citizenship t^y taking the oath of allegiance 
to the United States. In the Second World War, before tlie United States entered it, many 
Americans enlisted in the armed forces of Canada, which permitted them to do so without 
exacting an oath of allegiance. By diplomatic agreement, in 1942. such men were repatriated 
and Canadian residents of the United States exempted from the draft if, in each case, they 
preferred to serve their own country. At the same time Cbngrcss provided, after the manner 
of the ac^t of 1^17, for cases in which citizenship may have been lost through taking an oath 
of allegiance to one of the United Nations. 

* See Everett S. Brown, “The Restoration of Civil and Political Rights by Presidential 
Pardon,” American Pditkal Science Review^ Vol. XXXI V (1940), pp. 295-300, 
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legal fiction deemed to be a citizen of that state and as such is entitled to 
the equal protection of the laws in all other states. 

This principle becomes important in determining whether a suit to 
which a corporation is a party can be brought in the federal courts as a 
suit “between citizens of different states.” Corporations 
chartered in different states come" within the scope of this 
provision. But while regarded by the courts as having a 
judicial status of citizcn.ship, a coriX)ration is not a citizen 
in the full sense of the term, and Is not entitled to all the 
“privileges and immunities” which the Constitution guaran- 
tees to individual citizens. It is quite pcrmi-ssiblc in the laws 
of any state to make reasonable discriminations between corporations 
chartered there and those chartered elsewhere, and to give to the former 
some privileges which are denied to the latter. 

American citizens by birth and by naturalization arc on a plane of 
complete legal equality save in two re.spccls. A naturalized citizen cannot 
become President or Vice-President of the United States. 
And a naturalized citizen is not entitled to American pro- 
tection against public duties (such as military service) which 
may be claimed from him by the country of his former 
allegiance if he goes Dack to that country. But he will Ije 
protected against such claims so long as he stays in the United States. 
Even aliens in the several states of the Union arc entitled to the “ecjual 
protection of the laws.” Apart from the right to hold oHicc and to v<jte, 
to practice certain professions, and in some states to be employed by any 
public authority', the legal status of an alien in the United .States does not 
differ appreciably from that of the citizen. He is taxed like a citizen; he 
may sue and be sued in the courts; may own property,^ practice any 
legal trade, send his children to the public scIkxjIs, and be generally pro- 
tected in all the fundamental rights. So long as he behaves himself he is 
not reminded of his alien status — except on election day or when he 
tries to get a job on the public pay roll. 

CIVIL RIGHTS 

What are the “constitutional rights” of the American citizen? We hear 
much about these rights — sometimes from people who have strange 
THE cm- notions a- to what they are. I’hus one hears of the citizen’s 
"Sht to ix'rsonal liberty, to freedom from arrest without 
RIGHTS. warrant, freedom of speech, freedom to march in a pro- 

^ In some states those aliens who are ineligible to citizenship cannot own or lease land 
c.g.» in Galifarnu * 
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cession with provocative banners, and so forth. As a matter of fact, noth- 
ing is much more difficult to make than a list of the American citizen’s 
constitutional rights as they have been interpreted by the courts. It 
would take a whole volume to name them, with all their limitations. 

The national Constitution, including its amendments, enumerates a 
considerable number of rights which must not be denied, impaired, or 
abridged; but this enumeration is not intended to be complete. On the 
contrary, it is expressly declared that the mention of certain rights shall 
not be construed to deny or disparage others.* 7’he various state con- 
stitutions arc also prolific in their assertion of civil rights, and here again 
the list is not intended to be all-inclusive. To make the confusion worse, 
both the federal and state courts have bceji strict in tlieir interpretation 
of some rights and liberal in construing others. So we have nowhere a 
complete statement of just what constitutional rights an American citizen 
possesses or does not possess. And if such a list were compiled today it 
would be inaccurate tomorrow, for the courts are continually changing 
their rulings in this field. As the Supreme Court said on one occasion, 
the st:opc of these rights must be fixed by ‘"a gradual proce.ss of judicial 
inclusion and exclusion.”* It is difficult to catalogue a gradual process. 

But it may be said without hesitation that many things which the 
average citizen claims as his constitutional rights are not rights at all. 
The right to vote, for example, is not a right guaranteed by suffrage is 
the federal Constitution, t he highest court in the land has not one of 
made it clear that “the Constitution of the United States '*'**®*'* 
does not confer the right of suffrage on anyone.”* What the federal Con- 
stitution does is purely negative; namely, to decree that the suffrage shall 
not be denied to anyone on certain grounds — viz., race, color, previous 
condition of servitude, or sex. But it may be denied for lack of age, 
residence, literacy, or even property. Voting is a right which a citizen 
obtains by showing himself possessed of the qualifications which have 
been established by the state in which he resides. 

There is no constitutional right, moreover, to hold public office, to 
serve on a jury, to get married, to practice law, to keep a drugstore, to 
attend a state university, to drive a motor car on the public 
highways, or to do various other things which people often offige- 
say they have a “right” to do. The laws give them these 
privileges, withhold them, or grant them under such various restrictions 
as the pubUc interest may seem to require. All this is not mere shadow- 

^ Ninth amendment. 

*The Slaughterhouse Cases, i6 Wallace, 36 (1872). 

^ Minor v, Happersett, 21 Wallace 162 (1874). 
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boxing with words, for between a constitutional right and a privilege 
conferred by law there is a fundamental difference. In the common 
speech the distinction Is usually disregarded; but students of government 
should gel into the habit of using these terms in their proper sense, for 
loose terminology and cloudy thinking are comrades always. 

The rights of the American citizen are formulated, first of all, in a series 
of limitations on the power of Congress, some of which are contained in 
the original Constitution and some in tbr articles of amend- 
ment, particularly in the first ten amendments which, taken 
together, are commonly cadled the bill of rights. These 
rights, as there stated, include (i) the right to be immune 
from punishment by any bill of attainder or ex post facto 
law, (2) to have the privilege of the writ of habeas corpus 
except when the public safety may require its suspension, 
(3) to enjoy freedom of worship, freedom of speech, freedom of the press, 
freedom to as.semblc peaceably, and freedom to petition the government 
for the redress of grievances. 

They include likewise (4) the right to keep and bear arms whefi so 
authorized by the militia laws of any state, (f)) to have no soldiers billeted 
on them except in time of war ' 2md then only in a manner prescribed 
by law, (6) to be secure in person and in home against unrea.sonablc 
searches and seizures, and from the issue of search warrants without 
probable cause supported by oath, (7) to be given in the federal courts 
all manner of judicial protection, including security against trial for any 
serious crime except upon action of a grand jury, and (8) assurance 
against being twice placed in jeopardy for the same offense, (9) in 
criminal cases to be assured a speedy and public trial by jury, (10) to be 
informed of charges, (11) to be confronted with witnesses, (12) to have 
the assistance of counsel, (13) to have jury trial also in important civil 
cases, (14) to be free from the requirement of excessive bail, and (15) not 
to be subjected to any cruel or unusual punishment. 

Also they comprise (16) the right to be free from bondage or involun- 
tary servitude save as a punishment for crime, (17) the right to be pro- 
tected in life, liberty, and property unless deprived thereof by due 
process of law, tmd (18) to receive in every state of the Union the equal 
protection of the laws.* In addition, every citizen has (19) the right to 
pass freely from state to state, (20) to acquire a residence in any state 

' General Theodore Roosevelt, in writing of his experiences as a billeting oQicer in France 
K Ting the First World War says, ‘T knew nothing about billeting except that it was forbidden 
by the Constitution of the United States.*’ Average Americans (New York, 1920). He should 
have added “except in time of war,” — which is a highly important exception. 

* For an explanation of “due process of law” and its liistory see Chapter XXXll. 
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and to be accorded the same privileges as those citizens who are already 
resident there, and (2 1) to sue and be sued in the courts. Finally, there is 
the assurance (22) that private property will not be taken except for 
public use and then only with just compensation; and (23) a republican 
form of government is guaranteed to every state in the Union.* 

This list of rights guaranteed by the Constitution of the United States 
does not form a complete catalogue of civic rights, but only of the funda- 
mental ones. Nor do most of them appertain to citizens 

,1 1 11 . , . , ..... THE TORE- 

alone, but extend to ail persons within the jurisdiction, going ust 
This fact should be strongly emphasized, because it is too ** not 

CiOMP LKTE 

frequently overlooked. All constitutional rights are at the 
same time constitutional limitations, that is, limitations upon the power 
of the public authorities to interfere with the rights of the individual. The 
Constitution does not say that people shall have freedom of speech; but 
it achieves the same end by stipulating that “Congress shall make no 
law . . , abridging the freedom of speech.’’ A significant feature of the 
Constitution is that while it contains only twenty grants of power or 
thereabouts, it sets forth at least thirty specific prohibitions, restrictions, 
and limitations. Well might Washington write to Lafayette, as he did in 
1788, that this document was “provided with more checks and barriers 
against the introduction of tyranny . . . than any government hithcito 
instituted among mortals hath possessed.” The exact scope of these 
checks and barriers against tyranny will be the theme of a later chapter.'-* 

For the most part, the guarantees in the national Constitution protect 
the individual’s rights against the federal government only. The provision 
for trial by jury, for example, applies only to ihe federal ^ by the 
courts. But virtually all the state constitutions also guarantee state cx)n- 
trial by jury, so that the jury system is established in the ^tiiutions. 
state courts as well. It is a point worth emphasizing, moreover, that no 
right conferred by either the national or state constitutions is unlimited. 
The right of free speech does not imply the liberty of every citizen to say 
what he pleases, regardless of its truth or falsity. The right to freedom of 
worship does not entitle the members of any religious cult to contract 
polygamous marriages, under the guise of practicing the tenets of their 
faith. The right to freedom of the press gives no license to print libels. 
As the Supreme Court once said in quite another connection: “The 
liberty of the individual to do as he pleases, even in innocent matters, is 
not absolute. It must frequently yield to the common good, and the line 
beyond wllich the power of interference may not b<' pressed is neither 

1 These various rights are discussed under the appropriate headings in later chapters. 

> See Chapter XXXII. 
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RIGHl^ AND 
DUTIES. 


definite nor unalterable, but may be made to move, within limits not well 
defined, with changing need and circumstance.’’ ^ 

Unhappily, we hear more about the rights of the citizen than about 
his duties. The crook and the chiscler, when haled into court, demand 
all their rights under a Constitution which they have had 
scruples about violating. The rabble-rouser who brands 
the Constitution as an obstacle to human freedom, and calls 
for its overthrow by violence if need be, is nevertheless the very first to 
demand a writ of habeas corpus, a trial by jury, and the equal protection 
of the laws which this document guarantees. Even traitors and spies, the 
agents of totalitarian tyrants, have not hesitated to seek, when brought 
to book, all the protection that the Constitution provides in the way of 
barriers to tyranny. 

Of course every right, of whatever sort, carries an obligation along 
with it. The right to the equal protection of the laws carries with it, 
as on the reverse of a shield, the obligation to obey these 
DimEs laws. The right lo vote (if you insist on calling it a right) 

involves the duty to vote. The right to claim protec tion 
against foreign enemies carries with it the duty of helping to build up a 
government that will be able lo give this protection. The right to sue in 
the courts carries with it the obligation to abide by their decisions. The 
right to share in the making of laws is conjoined with the duty of co- 
operating in the observance of these laws. It is a poor sort of citizenship 
that claims the rights and avoids the obligations. “The primal duties” of 
citizenship, as Wordsworth says, should “shine aloft, like stars.” 

What, then, arc the primal duties of the citizen? They an' not set forth 
in the Constitution, it is true, but they arc implied in the very nature of 
WHY DUTIES government. The citizens of a democracy who act upon 

NEED EM- the assumption that popular government imposes no duties 
PHAsis. have no rights worthy of the name. Popular 

government implies not only government for the people but by the 
people. To a far greater extent than any other form of government it 
makes demands in the way of self-sacrifice, public spirit, intelligence, 
and watchfulness. “Our forefathers,” declaimed Pericles, “have long 
possessed this land and by their valor they made it free.” But the fore- 
fathers of a people cannot keep a country free. Their descendants must 
do that, if it is to be done, by being willing to give as well as take. 

The Constitution of the United States, for example, guarantees to every 
citizen that he shzdl have the privilege of living under a ^‘republican 
form of government.” But this guarantee will mean much or little as 
^ Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 


WHY DUTIES 
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each living generation chooses to make it. A government may be repub- 
lican in form and yet be very bad government — inefficient, oppressive, 
and corrupt. All the governments of Central and South 

PROPHR PER** 


America are republican in form; yet some of them are formance 
nothing but guerilla dictatorships with military juntas able 
to seize power at an hour’s notice. Dictatorships in Ger- essential to 
many, Russia, France, and elsewhere have masqueraded in 
the garb of republicanism. To say that a government is 
republican in form, or even democratic in form, means nothing. Euro- 
pean and Asiatic dictatorships claim to be the most “popular” govern- 
ments ever devised, with a solicitude for the people’s welfare never 
matched in all the ages. Yet not a single one of the civic rights guaranteed 
by the Constitution to the people of tlie United States has been tolerated 
by these dictatoi-ships. 

Every American citizen, Gentile or Jew, ought to read and ponder the 
parable of Jotham in the Old Testament. It is the oldest, and one of the 
Ijesi parables in the literature of democracy. “The trees sparable 
went forth on a time to anoint a king over them; and they and m 
said unto the olive tree. Reign thou over us.” But the olive 
tree replied, as many a professedly good citizen has done when asked to 
do some public service; “Should I leave mv fatness wherewith by me 
they honour God and man and go to be promoted over the rest of you?” 
So they repaired to theu- ‘second rhoice, the fig tree. “But the fig tree 
said unto them. Should I forsake my .sweetness, and my good fruit, and go 
to be promoted over the trees?” And to the vine they went, with the same 
result. Presently, however, they came to the bramblebush with their in- 
vitation to rulership. And the bramblebush, true to type like a modern 
politician, was more than willing to serve. Said the bramblebush; “If in 
truth ye anoint me king over you, then come and put your trast in my 
shadow; and if not, let fire come out of the bramble, and devour the 
cedars of Lebanon.” ‘ 


When the olives, the fig trees, and the vines in the arboretum of a 
nation’s citizenship disdain to fulfill their civic obligations, the bramble- 
bushes of politics will step in and give any country, or any community, 
the kind of government it deserves. The exccllcnres of a coastitution avail 
little if the actual machinery of government be not based upon a sound 
sense of individual duty. The world has never yet been able to maintain 
a .successful democracy on foundations of public indifference and com- 
placency. • 


* Judges, ix: 8-15. 
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CHAPTER VII 


THE PRIVILEGE OF VOTING 


Nature does not bestow virtue; 

We arc born for it, but without it. 

— Cicfrn, 


‘‘Democracy,” said Herodotus, “is a form of government in which the 
people rule.” This is one of the earliest, the simplest, and the least in- 
formative among all definitions of democracy ever framed. 
d™(^'ragy^ For even dictatorships claim to be governments in which the 
people rule. They profess to be governments by popular 
consent, and outwardly they arc. But consent which allows no alterna- 
tive is no consent at all. It used to taken for granted that universal 
suffrage, if established and maintained, would guarantee a democratic 
system of government. But we have learned, somewhat late in the history 
of political science, that dictatorships are sometimes the ones that have 
the widest suffrage. The qualifications for voting in Russia, as SK‘t forth 
in the constitution of that country, arc the most liberal of any country in 
the world. 

All this means that true democracy requires something more than 
letting everybody vote. It Is indeed quite compatible wdth a limited 
electorate, provided those who have the right to vote are allowed to 
register their real judgment at the polls, without intimidation by the 
public authorities and with a free choice between alternatives. In some 
countries the whole adult population has gone to the polls on election 
day, amid the ringing of bells and the blaring of bands; but only to 
approve the policies and the candidates of the party that was already 
in power. Universal suffrage, under such conditions does not mean 
much. 

So, while the size of the electorate may be of importance, it is not the 
principal thing. The American system of government does not rest on 
universal suffrage alone, but on free suffrage, on the free 
exercise of the privilege of voting by those who have it. 
And who zire those who have it? People sometimes use the 
terms citizen and voter as though they meant the same thing, but not all 
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citizens are voters. There are millions of young American citizens in 
forty-seven states of the Union who do not qualify as voters because they 
are not yet twenty-one years of age. The voters comprise that portion of 
the citizenry which has been given the privilege of voting. And this 
proportion has been steadily widened during the past hundred and fifty 
years until today it inclfides virtually all adult citizens of both sexes. 

Yet neither in law nor in fact is there any necessary connection be- 
tween citizenship and voting. Citizenship is a federal matter. The federal 
government determines, under the Constitution, who shall 
be rated as citizens, whether by birth or by naturalization. 

But the federal government docs not give voting privileges suffrage 
to anyone. It makes citizens, not voters. The states deter- ^ 

1 1 11 .11. ^ . UNIFORM. 

mine who shall vote, even at national elections. It is true, 
of course, that the states are not free to make any rules they please on 
this point; they <ire forbidden to deny the suffrage on certain grounds 
(namely, race, color, previous condition of servitude, or sex), and they 
must also (for congressional elections) establish the same suffrage require- 
ments that exist for elections to the larger branch of their own state 
legislatures. But even with these restrictions they have a good deal of 
discretion left them. They may allow aliens to vote; and before the 
First World War, at one time or another, seventeen states did so. It was 
not until 1926 that the last of these (Arkansas) abolished alien voting. 

The states determine, moreover, the residence requirements for voting, 
the taxpaying requirements, and the educational qualifications if there 
are any. Within the constitutional limits they may set up ^he states 
any requirements they please. Th( y could, if they so desired, control the 
provide that no one may vote at a presidential or con- suffrage. 
grcssional election unless he is able to recite the Declaration of Independ- 
ence, or sing the high notes in the Star-Spangled Banner, or go through 
the manual of arms. No state has done anything of the sort, of course, or 
is likely to do so; but all of them have set up various specific requirements 
for voting — such as a period of lesidence in the state, sometimes the 
payment of a poll tax, ability to read and write, or even the capacity to 
pass a mild intelligence lest. That is why the requirements for voting at 
presidential elections are not uniform throughout the United States. 
A citizen may be a voter at the presidential election in Pennsylvania, 
when, under exactly the same conditions, he would not be permitted to 
vote at a similar election in New York. 

In the fliirtecn colonies before the American Revolution the privilege 
of voting was generally restricted to male property owners and taxpayers. 
Sometimes religious qualifications were added. The Declaration of 



100 


THE GOVERNMENT OF THE UNITED STATES 


Independence proclaimed the equality of men; but the newly independ* 
ent states did not carry this preachment into effect by giving voting 
SUFFRAGE IN ^ights to all of them. They kept their several requirements 

COLONIAL for voting. This situation created embarrassment in the 

constitutional convention of 1787 when it discussed the 
question as to who should vote at congressional elections. Some wanted 
the national suffrage confined to owners of land; some favored extend- 
ing it to all taxpayers, whether they owned land or not. 

Hardly anyone, among the framers of the Constitution, favored man- 
hood suffrage although Benjamin Franklin, ever liberal in spirit, wanted 
it made certain that “the common people” would have 
DECISION votes. Then someone raised the question: Why not let each 

‘787- state settle the matter for itself? Let those who are given the 

right to vote in each state automatically become voters at congressional 
elections. This seemed to be an easy solution, and it was adopted without 
a dissenting voice. 

With the matter thus left to the various states, the drift to a liberal 
suffrage began at once; but for a time the opposition was strong and the 
A GRADUAL progTcss slow. The anti-suffraglsts of those days put up a stiff 
EXTENSION fight against the “vulgarization of politics,” as they ctillcd 
after 1787. gjjj gygjj gQ ^ jurist as Chancellor Kent predicted 
that “the extension of voting rights to all white men on equal terms would 
end in the ruin of government and in universal calamity.” But the move- 
ment for a widened suffrage kept gaining impetus, and by 1820 most of 
the states had abolished their property qualifications. 

Then the new spirit of frontier democracy, as prefigured by Andrew 
Jackson, surged out of the West. On the frontier a man is a man if he can 
the spread survive the struggle for existence. And he is as good as any 
OF manhood other man. For tliis reason the new western states insisted 
suffrage. giving every man a vote, and every voter a right to hold 

office. Some of them went even farther and extended the suffrage to aliens 
as well as to citizens. This equalizing movement, moreover, did not con- 
fine itself to the new West. It backwashed across the Alleghenies to the 
older states and had its influence there. In one state after another. North 
and South, the suffrage was liberalized by the abolition of property 
qualifications, tax requirements, zmd religious tests. By the close of 
Jackson’s second term, in 1837, manhood suffrage had been adopted by 
all the states except four with property and six with taxpaying quali- 
fications; and these joined the procession later. 

Consent of the governed and universal suffrage now have become so 
closely associated in the American public mind that we wonder how 
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THE SUF- 
FRAGE IN 
1832 AND 
1932 COM- 
PARED. 


THE NEGRO 

SUFFRAGE 

PROBLEM. 

THE 

FIFTEENTH 

AMENDMENT. 


men who were filled with the Spirit of 1776 could withhold the ballot 
from three quarters of the adult population and yet believe that their 
government was soundly based upon the voice of the people. 

But such was the case. At the presidential election of 1832, 
half a century after the Decleuation, less than a million and 
a quarter votes were palled in a population of more than 
twelve and a ludf millions — or about 10 per cent. At the 
election of 1932, a century later, the polled vote was neairly 30 per cent of 
the population. 

Manhood suffrage, as most of the states understood it in cEirly days, 
did not include the Negro. Except in a few New England states, colored 
citizens were everywhere excluded from voting. Nor was 
there any general demand for an extension of the suffrage 
to the Negro until after the Civil War. Then arose the 
question whether voting rights should be guaranteed to the 
new freedmen. Congress, by the Reconstruction Act of 1 867, 
imposed Negro suffrage upon the states of the former Con- 
federacy; and three years later the fifteenth amendment forbade the 
denial of voting rights to any citizen, by any state, on grounds of “race, 
color, or previous condition of servitude.” 

To enact such a prohibition proved easier than to enforce it. For a 
time, the national government applied coercion to the southern states; 
but this policy proved effective only so long as federal rr has not 
troops were on hand to make it so. Since 1877, when the been 
troops were withdrawn, the southern states have successfully 
managed to evade or circumvent the provisions of the fifteenth amend- 
ment. At first they did it by Ku-Klux methods, intimidating the Negro 
into staying away from the polls. But presently there developed a feeling 
that these rough-handed methods could not go on forever, and that the 
disfranchisement of the Negro ought to be “legcdized.” The artifices 
which have been used for this purpose ought to be explained, if only to 
show how legal provisions can be set at naught when there is an over- 
whelming public sentiment in favor of doing so. 

Now it will be observed that the fifteenth amendment does not forbid 
the denial of voting rights to illiterate persons. And a literacy test would 
shut out the great majority of colored citizens in the rural 
areas of the South. But the southern states also contain 
many white persons who are unable to read and write; 
hence the problem is one of keeping the illiterate Negro out while letting 
his illiterate white neighbor in. The attempt was made to solve it by 
providing that every voter must be able to read a paragraph from the 
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state constitution, or, as an alternative “give a reasonable interpretation 
thereof.’’ This was on the assumption that any white voter, however 
illiterate, could expound the constitution to the satisfaction of the 
registrars, they being of his own color. On the other hand, the illiterate 
colored man who would set out to give these white officials a “reasonable 
interpretation” of habeas corpus, due process of law, attainders of 
treason, second jeopardy, eminent domain, excess condemnation, and 
what not — well, the result can be left to the imagination of anyone who 
knows the Southland. 

When the Supreme Court of the United States was asked to decide 
whether this provision constituted a breach of the fifteenth amendment, 
UPHEU) BY decision was that it did not “deny or abridge the right 

THE SUPREME of any citizen to vote on account of race, color, or previous 
COURT. condition of servitude.” ^ Legality was thus conferred upon 

the “reasonable interpretation” procedure despite its sinister purpose; 
but in due course it was found to have some delects from the politician’s 
point of view. No matter how leniently it was administered, the provision 
kept many illiterate whites off the voters' list, for there wctc soyie who 
proved unable to give a reasonable interpretation of anything to any- 
body. So the resourceful solons of Dixie turned to that handy refuge of 
many a shiftless man — his honest .ancestors. They provided that any 
illiterate man, otherwise qualified, might be registered as a voter within 
a limited period if he or a lineal ancestor had possessed the right to vote 
on or Ix^forc January i, 1867,^ or (in Alabama, Georgia, and Virginia) 
had served in the armed forces of the United States or the Confederate 
States. This alternative, which was intended to let in every white citizen, 
but keep out every colored one, came to be known throughout the country 
as “the grandfather clause.”® 

But the grandfather clause proved a little too raw for the gowned 
gentlemen who sit on the supreme bench at Washington. When the 
issue came Ixrforc them from the border states of Oklahoma 
and Maryland, they ruled the grandfather clause to be an 
evasion of the fifteenth amendment and hence unconstitu- 
tional.^ “It is true,” said the court in this decision, “that it [the grand- 
father clause] contains no express words of an exclusion, from the stand- 


DECLARED 

UNGONSTl- 

TUnONAL. 


^Williams v. Mississippi, 170 U. S. 213 (1898). 

‘ This was the date of the earliest act of Congress granting suffrage to the Negroes in the 
southern states. 

* It would be more accurate to use the term “permanent-registration clause'*; for among 
the six states of the Solid South resorting to the practice, the “grandfather” provision was 
omitted in South Carolina and combined with other qualifications in Alabama and Virginia. 

* Guinn v. United States, 238 U. S. 347 (1915), and Myers v. Anderson, 238 U. S. 368 
(J9«5)- 
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ard which it establishes, of any person on account of race, color, or previ- 
ous condition of servitude . . but the standard itself inherently brings 
that condition into existence.” Before this decision was rendered, how- 
ever, all grandfather clauses in the Solid South had expired by limitation. 
While they were still in vigor a good many illiterate white citizens had 
been placed permanently on the voting lists. What is, then, the sig- 
nificance of the decisions? It will prevent any revival of the old procedure 
for the enrollment of a new generation of illiterate white voters. 

Some southern states gain their purpose by establishing rigid require- 
ments as to residence and by making the payment of a poll tax essential. 
In three states, residence of two years in the state and a year tax 
in the county is insisted upon. This helps to eliminate the qualifica- 
migratory element among colored workers. Negroes in 
large numbers neglect to pay the poll tax, especially when white tax 
collectors put no pressure on them, even to the extent of sending a notice. 
Those who do pay it often lose or mislay the tax receipt, which must be 
produced at election time.^ Mention should also be made of the fact that 
in some southern states it is provided by law that disfranchisement may 
be ordered on conviction for such misdemeanors as petty theft, vagrancy, 
or trespass, 'rhese so-called “chicken and watermelon laws” accomplish 
at least a part of their purpose. 

Finally, there is a way of permitting Negroes to be registered as 
voters, but nevertheless depriving them of any real share in the selection 
of public officials. This is made possible by the system of 

. . ,1 , , EXCLUSION OF 

party organization. Practically all the southern states are negroes 
overwhelmingly Democratic. The candidates who receive from the 

' ■ PR1MAR.I£S 

the nomination at the primary elections of that political 
party are certain to win at the polls; hence the real fight is for the nomi- 
nation. So Texas in 1923 adopted the expedient of providing that no 
Negro should be qualified to participate in a Democratic primary and 
that any ballot cast by a Negro at such primary should be thrown out. 
But here again the Supreme Court intervened and held this provision un- 
constitutional as denying to Negroes “the equal protection of the laws.” ^ 
Thereupon the Texas legislature tried to circumvent the decision by 
providing that the state executive committee of each political party 
should “prescribe the qualifications of the party’s own members,” and 
thus to control eligibility to vote at the primaries. Then the Supreme 
Court again intervened to enforces “the equal protection” clause of the 

' Attempts have been made in Congress to secure the abolition of poll taxes as a require- 
ment for voting, but thus far they have not been successful. 

* Nixon V. Herndon, 273 U. S. 536 (1927). 
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Constitution.^ But this was not the end of the matter; for the decision in 
this case intimated that a political party might, on its own initiative and 
undirected by state law, prescribe qualifications for membership in the 
party and hence for voting at the party primary. Thereupon the Demo- 
cratic state conventions adopted a rule excluding Negroes, and in a 
unanimous decision the Supreme Court held this action to be constitu- 
tional. Nevertheless, in a more recent decision, the Supreme Court 
virtually reversed itself, holding that Negroes a.re entitled, under the 
fifteenth amendment, to participate in primaries, and that a state cannot 
nullify this right by electoral laws which permit a private organization to 
discriminate against them.* 

Moreover, if worst comes to worst, the colored citizen can be registered 
as a voter at both primaries and elections, but actually debarred from 
appearing at cither. He can be required to prove that he 
was never convicted of any offense; he can be bullied by the 
polling officials; or he can be warned in advance to keep 
away — and he will usually do it. The number of Negroes 
who actually vote in the southern states has been relatively 
small although recently, especially in urban areas, that 
number has been increasing. There is evidence, moreover, of greater 
interest on the part of southern Negro organizations in the voting status 
of their race. Given time and mutual understanding, this whole con- 
troversy may iron itself out. Most people agree that the victorious north- 
ern states erred after the Civil War in insisting on immediate political 
equality for the two races, thereby creating in the South a situation that 
was bound to prove difficult. Seventy-five years after the event it seems 
clear that emotion rather than cool judgment ruled the mind of the 
nation when it adopted the fifteenth amendment. 

The framers of the fourteenth amendment foresaw that the white 
population of the South might attempt to exclude colored citizens from 
EFFECT ON voting, and they provided Congress with a possible method 
THE BASIS of penalizing any state that should do this. Here is the 

OF REPRE- . . ^ 

sENTATioN. provision: 


OTHER 
METHODS 
OF KEEPING 
NEGROES 
FROM THE 
POLl^. 


But when the right to vote at any election for the choice of electors for Presi- 
dent and Vice President of the United States, representatives in Congress, the 
executive and judicial officers of a state, or the members of the legislature thereof, 
is denied to any of the male inhabitants of such state, being twenty-one years of 
age, and citizens of the United States, or in any way abridged, except for par- 
ticipation in rebellion or other crime, the basis of representation therein shall be 


^ Nixon V, Condon, 286 U. S. 73 (1932). 

> Smith zf. ^wright, 321 U. S. 649 (1944). 
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reduced in the proportion which the number of such male citizens shall bear 
to the whole number of male citizens twenty-one years of age in such state. 

The stipulation, be it noted, is that the basis of representation “shall 
be reduced,” but it never has been. Congress alone has power to enact 
the reduction, and Congress has never been ready to do it, 
although measures in that direction have been brought in Bt.EN made 
from time to time. Southern congressmen have argued (and operative. 
if you read the above provision carefully you may agree with them) that 
if the basis of representation is reduced by reason of Negro exclusion in 
the South, it .should also be reduced in those northern states which 
exclude thousands of citizens from voting because they cannot read and 
write, or because they cannot pass an elcrntmtary intelligence test — 
as in New York State. At any rate, there is little likelihood that Congress 
will reduce the quota of representation from cither section of the country. 

It is significant that, of the nine amendments which have been added 
to the Ck>nstitution of the United .States during the past hundred years, 
three deal with suffrage (the fourteenth, fifteenth, and nine- 
teenth), all of (hem by way of prohibiting its denial on of woman 
specified grounds. The nineteenth amendment, which be- 
ceune effective in iQ'io, resulted from an agitation which had Ijeen carried 
on with varying degrees of vigor for nearly three quarters of a century. 
The right of women to the ballot is sometimes said to be a natural right, 
and deducible from the fundamental principles of .American government. 
If so, it took the American people a very long time to recognize the funda- 
mental principle in this case. As a matter of fact, they looked upon the 
issue as one of expediency, not of principle. They were reluctemt to 
double the electorate until they could lx- convinced that some good 
would come of it. 

The agitation for woman suffrage began in the first half of the. nine- 
teenth century, but before the Civil War it made no headway, for people 
could not be brought to take it seriously. The agitation for 
“woman’s rights” merely furnished the theme of perennial 
jokes, cartoons, and humorous ditties. But after the Civil froore.<sof 
War the movement began to make some progress. Manhood 
suffrage had been won; the Negroes had been technieally 
enfranchised; these older issues were out of the way. The arena was clear 
for a new suffrage battle; and it was soon in progress. In 1869 the advo- 
cates of votes for women won theic first skirmish in the territory of Wyo- 
ming, when women were given the suffrage at territorial elections; 
and the privilege was continued when the territory became a state in 
1890. During the next ten years Colorado, Idaho, and Utah were also 
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chalked up states which enfranchised women on the same terms as 
men. Other states did likewise, one by one, during the next two decades, 
until in 1915 there were about a dozen of them in all. 

But the leaders of the movement lost patience with the slow process 
of winning the states one by one. They wanted nation-wide enfranchise- 
THE NINE- ment and wanted it quickly. So they turned their ener^ to a 
TEENTH constitutional amendment which had been slumbering for 
AMENDMENT, many years in the files at Wa.shington.* Congress responded 
to their pressure in 1919, passed the proposed amendment by a two- 
thirds vote in both Houses, and sent it to the states for ratification. The 
necessauy three fourths of the slates accepted it as the nineteenth amend- 
ment in a little more than a year, thus putting it into effect for the 
national election of 1920. 

This is hardly the place to recapitulate the arguments for and against 
womzm suffrage, which were poured into the ears of the American people 
for a half century or more. The is.sue is now settled — prob- 
ably settled for good, and doubtless settled rightly. We 
have now had more than twenty-five years of nation-wide 
sex equality at the polls, but what the result has been there is no way of 
determining, for the ballots cast by men and women are not kept sepa- 
rate. From the superficial indications, however, there is no rt^ason to 
believe that the extension of the suffrage to women has made any .sub- 
stantial chzinge in the quality of the electorate, whether for good or ill. 
It has doubled the voting lists throughout the country, thus making the 
registration of the voters and the holding of elections more expensive. 
Candidates now have to reach twice as many voters with their propa- 
ganda and incidentally do it with less vulgarity than in the old days. 

On the other hand, the nineteenth amendment has made twice as 
many jjeople contented with their electoral status, and has removed an 
irrelevant issue from American politics. Sex has no more 
right to be an issue in politics than has race, or color, or 
religion. The extension of the suffrage to women has un- 
doubtedly developed among them a more vital interest in public affairs. 
They are using the ballot as men have used it — with about as much 
intelligence or lack of it. They appear to be susceptible to the same influ- 
ences, good and bad. Like their husbands and brothers, some women 
vote regularly and with discrimination, while others go shopping on 
election day or vote for the hillbilly candidate who talks humbug over 
the radio. Some women voters are unbossed in their own* homes but 
thoroughly bossed by a ward leader, or perhaps by a clergyman who finds 

^ Known as the Susan B. Anthony amendment. It was first proposed in 1878. 
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political parables in his gospel texts. In a word, some are wise serpents 
and some are harmless doves, even as male voters have always been. 

Most of the predictions which were made concerning woman suffrage 
thirty years ago have turned out to be false. It is often so in politics, where 
predictions are usually the by-products of wishful thinking. Far from 
supporting candidates of their own sex, women have generally preferred 
to vote for men. Women voters during the past couple of decades have 
not, as far as one can discern, altered the party predominance in any of 
the strongly partisan states. On the whole, they have attached themselves 
to the established political loyalties. The consensus of opinion is that 
their enfranchisement has not altered the relative strength of the major 
political parties in any region of the country. 

Controversies as to who shall have the privilege of voting are not yet 
at an end. The question of debarring illiterates, of whatever sex or color, 
is under discussion. Eighteen states now apply a literacy 
test. Of these, some require that voters shall be able to read; 
others insist that they shall be able both to read and write, general 
The test is usually given by the registrar of voters or by the 
election board, and in that case often turns out to be a per- 
functory affair. Administered by these bipartisan officials, it does not 
shut out most of those who ought to be excluded. It fails to exclude large 
numbers of applicants who can barely write their own names and who 
have great difficulty in reading, much less understanding, simple para- 
graphs in any newspaper. 

New York State has had, for some years, a new type of literacy require- 
ment which virtually operates as <x mild intelligence test. The require- 
ment is that every new voter who cannot present a cer- 
tificate of graduation from the fifth grade of an elementary 
school in which English is the language of instruction (or 
from a higher school) must pass a literacy test administered by the school 
authorities^ not by the election officials.^ The test is uniform throughout 
the state. It consists of a paragraph ol simple English (about loo words), 
which each applicant is first required to read. He must then answer in 
writing six or eight easy questions based upon the paragraph. This plan, 
however, has not worked any too well because of partisanship in its 
administration. 

In any event, the adoption of a stringent literacy test is always opposed 
by the practical politicians of all parties. T'hey argue that political 
capacity is* not related to education. Men who can neither read nor 

^ Persons who have attended an evening school and completed a prescribed amount of 
work are given a certificate of literacy without taking the test. 
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write arc required to pay taxes, they point out, and to serve in the army 
during war, as well as to perform other civic obligations. That argu- 


THE AROtT- 
MF.NT FOR 


ment, of course, is not relevant to the issue. The re 2 d ques- 
tion is whether the giving of the ballot to illiterates is desirable 


AND 

AGAINST IT. 


in the general interest, and to that question there can be but 
one answer. Giving the ballot to anyone who cannot read 


or understand it is surely not in the public interest. This is particularly 


true in communities which use the initiative and referendum, thus 


submitting a long list of complicated questions to the decision of the 


voters. 

People do not always seem to realize that the ballot is potentially the 
most dangerous weapon that can be placed in the hands of any man. As 
an instrument for doing damage on a nation-wide scale, when unwisely 
used, there is nothing that compares with it. Its capacity for harm is 
surely not diminished when it is placed in the hands of men who do not 
know what they are voting for or against. Literacy is not a luxury in 
America, with free day schools for children and free evening schools for 
adults. No alien who cannot read and write is eligible to be naturalized. 
No illiterate, in most states, is allowed to serve on a jury. It has now 
become virtually impossible for anyone to get or hold a job above that 
of a common laborer unless he can read and write. When these things are 
coasidered, the literacy requirement for voting does not seem to be an 
unreasonable one. 


The idea that the average voter really understands the problems of 
Americtm government tixlay is one of the agreeable fictions that have 
come down to us from pioneer days when there was some 
cmj^no basis for it. Just run through the pages of the Congressional 

DiFFicuLiY Record for any session of Congress. You will find discussions 

oENTwrmc to deficiency appropriations, rediscount rates, 

railroad differentials, immigration quotas, cartels, the 
freezing of foreign credits, amortization of plant expansion, excess profits 
taxes, gold and silver purchases, capital levies, credit inflation, agricul- 
tural adjustment and farm loans, collective bargaining, dollar devalua- 
tion, stabilization of exchange, equalization funds, social security, 
unemployment insurance, public utility regulation, the guarantee of 
bank deposits, and many other topics of equal complexity. It may be 
doubted whether one American citizen in five has any clear compre- 
hension of what most of these things mean. Certainly not one in a hun- 
dred understands them in all their applications. If he is not 6ut of work, 
the average voter is busy. When he is not busy, he is tired. When he is 
not tired, he is worried. To ease his mind he reads the sports section of 
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the newspaper or listens to the radio, from neither of which does he get 
much real enlightenment on public issues. 

Some states still maintain a tax qualiheation for voting. In eight of 
them, every voter mast have paid a poll tax.‘ The usual argument for 
imposing a tax qualification is that nobody should have a euAu- 
voice in spending public" money unless he has contributed n^iA'iioNs 
some of it. But this argument errs in assuming that the only voting. 
people who pay taxes are the ones who pay directly. What about the 
indirect taxpayer? Everyone who pays rent pays taxes. Everyone who buys 
goods pays taxes. Every grocery bill, doctor’s bill, or gas bill is a tax bill 
in part. A portion of it goes to pay the taxes which are levied on grocers, 
doctors, gas companies, and others. Between taxpayers tuid non- 
taxpayers it is not possible to draw a sharp line of distinction. Many of 
those whom we call “large taxpayers” are nothing but middlemen for 
others. They are landlords, merchants, or manufacturers who collect 
taxes in rents or prices and then pass them along to the public treasury. 

Citizenship has now become an absolute requirement for voting. 
None but American citizens .are permitted to vote in any part of the 
United States. The minimum voting age is twenty-one, citizenship 
except in Georgia, where it has been reduced to eighteen, age, and 
The argument for this reduction, which is under discussion 
in other states, is that boys who arc old enough to be drafted into the 
army are old enough to vote. All the states pi'cscribc a certain minimum 
requirement of legal rcsiuence, ranging from six months to two years. 
Sometimes there is a double requirement, such as tliree months in the 
county or city and a year in the stale. Legal residence, however, does not 
necessarily involve actual residence. One may be a legal resident of a 
state or city while actually living, perhaps for several years, somewhere 
else. President Roosevelt was a legal resident of Hyde Park, New York, a 
regbtered voter there, although for many years he had spent the major 
portion of his time elsewhere — at Albany or in Washington. A voter’s 
legal residence is where he claims his iiome, or, as a judicial decision once 
expressed it, “the place from which, when going, he goes, and to which, 
when coming, he comes.” It is not necessarily the place at which he stays. 

There are certain disqualihcatioas which also ought to be mentioned. 
These include conviction for certain serious crimes. Election frauds 
are sometimes penalized by disfranchising those convicted 
of them. Some states exclude from their voters’ lists all 
soldiers, s^ors, and marines in active service. Insane 

> As already indicated, there is a movement to require the abolition of poll tax payments 
as a requirement for voting; but (>)ngress has not yet taken the initial step in that direcdon. 
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persons and those confined in certain public institutions of incarceration 
are also barred. Legal residents of the District of Columbia are not dis< 
qualified from voting, but they never get an opportunity to vote because 
no elections are ever held there. The District has neither presidential 
electors, senators, representatives in Congress, governor, assemblymeit, 
mayor, or councilors. It is ruled by three appointive federal com- 
missioners.‘ 

Hence, when we say that “universal suffrage prevails in the United 
States,” the saying is only roughly correct. To be accurate one should 
say that in the United States a person usually has the right 
to vote if he or she is (a) a citizen, (b) twenty-one years of 
age or over, (c) a legal resident in a given state and locality for a pre- 
scribed length of time, (d) able to read and write, in states which have 
literacy tests, (e) a taxpayer, where so required, not disqualified in 
any way, and (g) forehanded enough to get registered in time. These 
various requirements, tziking them together, shut out at least ten million 
adult inhabitants of the United States. 

No one is registered as a voter for national elections. Each state makes 
provision for the enrollment of voters, and these lists are used at the 
national clectioas. Each state performs the work of register- 
ing voters according to its own methods, and these methods 
differ in efficiency from state to state. In any event the 
national government has no control over them. On the other hand, Con- 
gress has the right to judge the qualifications of its own members; hence, 
if a senator or representative appears to have been chosen through the 
wrongful inclusion or exclusion of names on the voters’ lists, he can be 
denied a seat. I'his, in a roundabout way, gives Congress a means of 
insisting upon fair play in the registration of voters. 

People in general are more insistent on having the right to vote than 
upon exercising this right. Threaten to take a man’s voting privilege 
away, and he will fight like a gladiator to retain it. But give 
it to him, and he will often tuck it away in moth balls. 
There are millions of eligible voters who never register, 
and millions more who register but do not go to the polls. In the most 
hotly contested presidential elections at least twenty per cent of the 
registered vote remains unpolled. In state and loctil elections the per- 
centage of stay-at-homes is frequently twice as large. Some years ago 
there was a feeling that the situation might be improved by permitting 
absent voting; that is, by allowing voters whose business takes them 
away from home on election day to vote before they go, or to send their 

^ See Chapter XXXllI. 
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ballots by mail. Absent voting is now permitted in forty-four states; but 
the results have not been up to expectations. Relatively few voters take 
advantage of the opportunity. 

Various other remedies for nonvoting have been proposed. Com- 
pulsory voting has been advocated, but docs not exist anywhere in the 
United States. In some other countries the procedure is to 
impose a small fine upon every voter who, without valid 
excuse, stays away from the polls on election day; or, for 
repeated absences, to strike his name from the voters’ list altogether. 
But such measures have not proved to be generally effective. In some 
cases, the compulsion has merely availed to increase the number of blank 
ballots which voters drop in the box. Anyhow the voter who goes to the 
polls because he will be lined for staying away is not likely to mzurk his 
ballot with much discrimination. Voting is a duty which ought to be 
performed from motives of civic I'esponsibility, not from fear of the 
penalties. People do not become good citizens by going to the polls. 
They go to the polls because they are good citizens. They go because 
they are interested. They stay away because they have no intere.st, or too 
little interest, in the Issues or the candidates. And when one reflects 
upon the kind of issues and candidates that are sometimes presented to 
them, this lack of popular interest is not altogether surprising. 

Energies ought therefore to be concentrated upon the task of clarifying 
the issues, vitalizing the party system, and improving the quality of the 
candidates as a means of getting the f)eopie interested, 
informed, and aroustxl between elections. Registration nonvotwo?'' 
should be made less irksome, the }>ailot simpler, elections 
le.ss frequent, party cleavages more distinct and vital, and party programs 
less evasive. Alx)vc all, our campaigns of civic education should be more 
comprehensive, more persistent, and more effective in reaching those 
sections of the electorate which arc most in need of sound information. 
Too many such campaigns begin and end where the need is least — 
among business and professional organizations, in women’s clubs, in 
the editorial columns of newspapers, and on the radio at hours when most 
voters are at work. Enterprises in civic education should be carried to the 
factory gates and into the workers’ homes. Most important of all, they 
should be dramatized to catch the imagination of those whom the gospel 
is intended to reach. 
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POLITICAL PARTIES IN NATIONAL GOVERN- 
MENT: WHAT THEY ARE AND WHY THEY EXIST 


However combinations and associations of the above description [political parties] 
may now and then answer public ends, they are likely, in the course of time and things, 
to become potent engines by which cunning, ambitious, and unprincipled men will be 
enabled to subvert the Power of the People and to usurp for themselves the reins of 
government. ... — Washington’s Farewrll Addren. 


POPULAR 
SOVEREIGNTY 
IS FUTILE 
WITHOUT 
DIRECTION. 


The Power of the People, as Washington termed it, is ineffective with- 
out leadership. This axiom of the science of government may be regarded 
a self-evident one, if anything Ls, Sixty million American 
voters constitute an enormous repository of political power, 
but without leadership and direction this reservoir of 
popular sovereignty would dissipate itself into numberless 
channels and become quite futile. Thereby it would engen- 
der governmental chaos and probably result in the complete abolition 
of all ojicn political dissent, as it has done in some European countries. 
The insistence upon unified leadership, even though it may involve the 
giving of dictatorial power to soim one man, is a reaction from the in- 
effective direction of the Power of the People. 

. Government by free political parties is merely another name for demo- 
cratic government. Nowhere has there ever been a free government 
without political parties. Political parties existed even in 
ancient republics and mediaeval cities, although they were began with 
not known by that name. 'J’here were Lancastrians and 
Yorkists, Cavaliers and Roundheads in England long before 
the American Revolution. There were Whigs and Tories in the thirteen 
colonies. These rival factions sometimes settled issues by breaking heads 
rather than by counting them, but they were the ancestors of our political 
parties at the present day. 

The men who framed the Constitution of the United States 
did not believe in party government. On the contrary, they 
sought to provide a scheme of government which would 
be free firom all “violence of faction,*’, as Madison called it: 

M3 


HUMAN 

NATURE. 


OPPOSITION 
OF THE 
FATHERS TO 
THE PARTY 
SYSl'EU. 
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Among the numerous advantages promised by a well constructed union, none 
deserves to be more accurately developed than its tendency to break and control 
the violence of faction. ... By a faction I understand a number of citizens, 
whether amounting to a majority or a minority of the whole, who arc united 
and actuated by some common impulse of passion, or of interest, adverse to the 
rights of other citizens, or to the permanent and aggregate interests of the com- 
munity.^ 


Thus it was Madison’s idea that a well-constructed government would 
keep groups of people from organizing in response to a common impulse; 
and his associates, including Washington, shared this view. So they 
ignored political parties altogether, making no mention of them in the 
Constitution. But everyone now realizes that a government has no energy 
of its own and must be propelled into action. Its motive power is fur- 
nished by representatives whom the voters elect, and in the nature of 
things the voters cannot intelligently elect anybody without organization 
and leadership. Give people the right to govern themselves, to choose 
their own representatives freely, and to speak their minds without let or 
hindrance — do this and political parties will inevitably appear, no 
matter what the Constitution may intend. It has been so in America. 
The stone which the builders rejected has become the chief stone of the 
corner. The only way to silence the rivalry of political parties is to 
abolish free elections, free discussion, and free government. 

For a short time after 1787 no regular political parties made their 
appearance in the United States. Washington’s election was unanimous 
on both occasions. But before the end of his second term he 
saw indications that “the spirit of party” was rearing its 
sinister head and in his farewell address tried to put the 
people on their guard against this danger. “In the most 
solemn manner” he warned the nation “against the baleful 
effects of the spirit of party generally,” and declared that it had no place 
in “governments purely elective.” His warning was so earnest that it 
deserves inclusion here; 


Washing- 
ton’s ANTIP- 
ATHY TO 

“the spirit 

OF PARTY.” 


I have already intimated to you the danger of parties in the state, with par- 
ticular reference to the founding of them on geographical discriminations. I.iet 
me now take a more comprehensive view, and warn you in the most solemn 
manner against the baleful effects of the spirit of party generally. ... It serves 
always to distract the public councils and enfeeble the public administration. 
It agitates the community with ill-founded jealousies and false alarms; kindles 
the animosity of one part against another; foments occasionally riot and insur- 
rection. . . . There is an opinion that parties in free countries are useful checks 
upon the administration of the government, and serve to keep alive the spirit 


^ The Federalist^ No. 10. 
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of liberty. This within certain limits is probably true — and in governments of a 
monarchical cast patriotism may look with indulgence, if not with favour, upon 
the spirit of party. But in those of the popular character, in governments purely 
elective, it is a spirit not to l)e encouraged. ... A fire not to be quenched, it 
demands a uniform vigilance to prevent its bursting into a flame, lest, instead 
of warming, it should consume.^ 


But this clarion call for “uniform vigilance” fell upon heedless ears. 
Party divisions were bound to arise; in fact they had already arisen. The 
members of the constitutional convention had already 
divided on party lines although they did not realize it. tiiebeoin- 
Alexandcr Hamilton and Luther Martin, Edmund Ran- , 

doiph and William Paterson were as partisan in the con- pouhcal 
vention as Andrew Jackson and John Quincy Adams 
became forty years later. From the very outset of their 

* * ^ THERE WERE 

deliberations, the delegates were divided into two groups party 
on questions of general policy. A majority believed in a real croups even 
union; they wanted to make the stales subordinate to the sTinJ^oNAi 
nation and to bestow large powers upon the central govern- convention. 
ment. These were the Federalists. On the other hand there 


wfis a strong minority of delegates w'ho desired that no power should go 
to the central government if it could possibly be left to the states. These 
were the Anti-Federalists. 

These two groups continued their rivalries during the contest for 
ratification. The Federalists ‘supported the new Constitution in the 
various state conventions, while the Anti-Federalists op- 
posed it. But the line, of demarcation tx'tween the two was eralbts and 
not yet a rigid one; and, when the Constitution was finally 
ratified, the Anti-Federalist opposition naturally died down. 

Washington, when he formed his first administration in 1789, tried to 
complete the healing of the breach by taking into his cabinet the two 
outstanding leaders of divergent political thought, Thomas Jefferson 
as secretary of state and Alexander Ibjmilton as secretary of the treasury.® 
For the rest, however, he chose his ^ippointces from the Federalist ranks. 

Thus the Federalists were actually in control, although disclaiming all 
idea of partisan government. The country rallied to the new administra- 
tion, partly because people wanted to give it a chance and 

^ ^ f . , . ... the fed- 

partly because tlic improved economic conditions were eraustsin 

thought to be due to it. The excesses of the French Revolu- saddle 
tion (178^1795) likewise disgusted public opinion in 


* Tht Writings of Washington, edited by L. B. Evans (New York, 1908), p. 539. 

* Fcnr the interesting story of the rivalry between these two notable statesmen, see Claude 
G. Bowers, J^erson and Hamilton (Boston, 1935). 
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THEIR DIS- 
UNION UNDER 
ADAMS. 


America and led the voters to think more of internal order and national 
defense than of state rights and individual liberties. 

Still, the activities of the new federal government, more particularly 
the work of Alexander Hamilton, aroused a good deal of opposition. 
THEIR poucY farmers and frontiersmen, Hamilton’s new deal 

AROUSES looked like a surrender to the“ moneyed and shipping 

OPPOSITION. interests. Jefferson, whose lack of sympathy with Hamilton 
was not concealed even while he was a member of the same cabinet, 
presently came to be recognized as the champion of the opposition, and 
his followers (strange as it may seem today) began to be called Repub- 
licans.^ Washington did not align himself openly with either side and 
until his retirement from office managed to keep ‘‘the violence of faction” 
from becoming “a fire not to be quenched.” 

But when he retired to Mount Vernon, and John Adams became his 
successor, the breach rapidly widened. Hamilton could not work in 
harmony with Adams; and this dissension weakened the 
Federalists. This gave Jefferson and his followers a chance 
to make headway with the peojile. By their support of the 
Alien and Sedition Acts (1798), moreover, the Federalists committed a 
serious error; for the feeling against this legislation was so strong that 
every prosecution provided the occasion for a popular demonstration 
against the Federalists. At the election of 1800, therefore, Jefferson was 
able to win the presidency, and his followers assumed control of the 
national government. 

The election of 1800 disclosed a clean-cut division into political parties, 
not merely among the leaders but among the people. The agricultural 
population of the country, the back-country grain growers, 
for the most part supported Jefferson; the industrial and the 
trading interests of the seaboard fringe went chiefly to 
Adams. The change from Adams to Jefferson was, therefore, 
a turnover of much political significance. The Federalists 
had placed more emphasis upon order than upon liberty. 
Jefferson and his supporters professed a philosophy of 
government which laid stress upon the natural rights of the 
citizen. But while they reversed some of the Federalist 
policies after coming into office, they did not abandon any of the powers 
which had been acquired for the new national government. They con- 
tinued the protective tariff; and in purchasing Louisiana Jefferson gave 

* Later, in the “ reign ” of Andrew Jackson, they came to be called Democratic-Republicans. 
Still later they became known as Democrats, while their opponents assumed the designation 
of Whigs and then Republicans. All this explains why Jefferson is often called a founder of 
the Democratic party, though he called himkif a Republican. 
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the Constitution a wider stretch than it had ever been given by the 
Federalists. Nevertheless, Jefferson remained strong in the confidence 
of the people, as his reelection proved in 1804; and he was able to pass 
the presidency to his disciple, Madison, at the close of his second term. 
During the two administrations of Madison, the Federalist party still 
further disintegrated, and at the election of 18120 placed no candidate 
before the people. With the reelection of James Monroe in 1820, the 
Jeffersonian Republicans were in complete control, their caindidate 
having carried every state in the Union.^ The Federalist party went out 
of existence. 


But no single party ever remains permanently in control of a fr^e 
government. A political majority, when it becomes too strong, invites 
disintegration within its own ranks. In this instance the party 
triumphant leaders found that they could not act together; chaos of 
so they went their several ways, each carrying a section 
of the party with him. Henry Clay, John C. Calhoun, William Crawford, 
Andrew Jackson, DeWitt Clinton, and John Quincy Adams each had 
his following. Party politics, for a lime, gave way to personal politics. 
It was for this reason that the people failed to give any presidential 
candidate a majority in 1824 and thus compelled the House to make the 
choice. The action of the House in electing John Quincy Adams instead 
of Andrew Jackson served to unite most of the erstwhile personal factions 
behind these two rival leaders, one group calling itself the National 
Republicans (later Whigs) vvhilc the other Democrats adopted the desig- 
nation Democratic-Republicans. 'The election campaign of 1828 was 
fought by these two i)arties, and Ja. ksoii won. 

“The election of General Jackson to the presidency,” says Edward 
Channing, “was the most important event in the history of the United 
States between the election of Jefferson in 1800 and that of 
Lincoln sixty years later.” - Every President down to 1828 
had come from Virginia or Massachusetts, lliey had been 
drawn from the Brahmin caste of American society. Even 
Jefferson and Madison, although holding liberal views, 
represented in their education and habits the courtly 
standards of the Virginia gentleman. Jackson, by way of 
contrast, was a product of the new West. He embodied the spirit of the 
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* One elcctCH- from New Hampshire gave his vote for John Quincy Adams for President, 
and thus deprived Monroe of a unanimous election. It has been frequently said that this 
recalcitrant elqptor did so in order to prevens anyone else from sharing with Washington the 
honor of a unanimous choice; but this statement is not true. The elector had other reasons for 
his action. Sec Edward Stanwood, A History of the Presideruy (revised edition, 2 vols,, Boston, 
1928), Vol. I, p. u8. 

* The United States, 17^-1862 (New York, 1896), p. &08. 
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frontier. A fighter by instinct, his whole life had been spent in fights — 
against Indians, Englishmen, and reactionaries. After his election to the 
presidency he kept on fighting — against everything that he regarded 
as the enemy of the common man. 

Jackson gave the United States its first new deal. His policies were 
forceful; they made him warm friends and bitter enemies. Above all, 
they solidified the division of the people into two regular parties, one 
conservative and the other more liberal, then known as Whigs and 
Democrats.^ Jackson’s extension of the spoils system made his party 
organization stronger by giving it something tangible to fight for. Even 
irfore far-reaching in its effects upon the American party system was his 
successful fight to break up the congressional caucus as a mechanism for 
nominating presidential candidates, thus paving the way for the rise of 
the national party conventions. 

The Democrats continued to hold power until 1841, having reelected 
Jackson in 1832 and named Van Buren as his successor in 1836. Then 
commenced an era of party alternation in office. The issue 
of slavery came more and more to dominate t^e political 
arena, and in the end it split both the Whig and Democratic 
parties asunder. During the middle fifties a new Republican 
party arose from the ruins of the old Whig organization 
and clinched its position by securing the election of Lincoln over a 
divided opposition in i860. This election ushered in a period of Repub- 
lican control of the presidency which continued for twenty-four years, 
from 1861 to 1885. 

The Civil War, while it lasted, drew into the Republican ranks all 
those who believed in “the unconditional maintenance of the Union, 
the supremacy of the Constitution, and the complete sup- 
pression of the existing rebellion with the cau.se thereof 
by all apt and efficient means.''’ It was by appealing to the 
voters on this program that the Republicans reelected 
Lincoln in 1864. When the war ended, it left the Republican 
party strongly entrenched. Then came the difficult task of reconstruction, 
which kept sectional bitterness alive; and it was not until the end of 
Grant’s second term (1877) that the two great parties began to align 
themselves upon issues unconnected with the Civil War. 

One of the legacies of the war was a high tariff, and the continuance of 
a protective policy during the seventies drew to the Republicans the 
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^The Whig party was organized in 1834 by a combination of the National Republicans 
with the Anti-Masonic group and dissident Democrats who had been alienated by certain 
acts of President JacLson. 
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support of the large business interests of the country. Questions of finance 
and currency also came to the front during this period, 
and they were dealt with by Republicans in a way which 
drew support from those who believed in conservative leg- 
islation. TTie Democrats, on the other hand, made their 
appeal to the friends of tsQriff reduction, to the agricultural 
voters of the South, to those who had radical views on matters of finance 
and currency. Grant, Hayes, and Garfield successively tiieeleo 
carried the Republican standard to victory during these tion of 
years, and it was not until the election of 1884 that the Rc- 
publican hold upon the presidency was relaxed. Even then, the triumph 
of Grover Cleveland was due to the weakness and indiscretions of the 
Republican candidate. 

At each of the next four elections the tariff figured as a prime issue, 
although the Democratic adoption of a free-silver program in 1896 thrust 
the question of bimetallism into the foreground. 'J'hc 
Democrats did not find this issue a winning one and 
dropped it from their platform. Until 1912, therefore, the 
cleavage between the two major parties remained fairly clear, and it 
related more directly to the tariff than to any other issue. In 1912, how- 
ever, there came a schism in the Republican ranks, a revolt against the 
alleged reactionary methods and tendencies of its leaders, with the result- 
ing formation of the short-lived Progressive party. This division in the 
Republican ranks made cei lain the success of the Democrats and the 
election of Woodrow Wilson for his first term. By 1916 the breach had 
been somewhat healed, but a new i.-,sue had now thrust itself upon the 
political .scene. The tariff dropped out of public discussion, and there 
were no currency questions in dispute. The relation of the United States 
to the World War, which for two years had been raging in Europe, was 
the chief issue in the minds of the people. Pre.’ident Wilson was reelected 
by the votes of those who appreciated his endeavors to keep the country 
out of war; but no sooner had he been inaugurated for his second term 
than circumstances forced America into the great conflict. 

This war came to an end in 1918, and President Wilson went to 
Europe to help arrange a treaty of {leace. Included in this treaty he 
brought home a covenant for a League of Nations and sub- leaoue 
mitted these combined documents to the Senate for its of nations 
“advice and consent.” The Democratic party, through the 
President’s Action, found itself committed to the League; while the Re- 
publicans opposed America’s adhesion to it. The treaty and covenant 
failed in the Senate, whereupon this issue (along with various others) 
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went to the people at the presidential election of 1920. Tlie result was a 
Republican victory and a consequent relegation of the League issue to 
the background. President Harding, who took office in 1921, died before 
the end of his term and was succeeded by Calvin Coolidge, who had 
been elected with him as Vice-President. The latter won the election of 
1924. Four years later the Republicans, aided' by the general prosperity 
of the country, were once more victorious.* 

At this election of 1928 the voters chose President Hoover by the 
largest majority that had been given to any candidate for more than 
a century. But President Hoover did not prove to be a 
favored son of fortune. The country, after its long session 
of abnormal economic prospierity, was heading into a 
severe business depression. During the four years of the 
Hoover administration, this situation grew steadily worse, 
and the people were quite responsive to the promise of a “new deal” 
which the Democratic platform held out to them in the campaign of 
1932. On this platform Franklin D. Roosevelt was elected by a very large 
majority, carrying Democratic control of Congress along ^with him'. 
Far-reaching projects of legislation were at once brought forward, and 
most of these were rapidly enacted into law. "^I his New-Deal program 
served to break down the old party lines to a considerable extent, and 
out of this breakdown the Democrats gained a large accession of strength. 
At the election of 1936 they were overwhelmingly victorious, carrying 
every state in the Union with the exception of Maine and Vermont. 

During his second term. President Roosevelt continued the general 
|X)licics of his first. His hold upon the rank and file of the Democratic 
party continued so strong that in spite of the anti-third-term 

THE ANTI" ^ A 

THIRD-TERM tradition he was almost unanimously renominated in 1940. 
TRADITION The ostensible reason for this radical departure from tradi- 
BROKEN. critical state of affairs in Europe where Ger- 

many had gained complete mastery over France and was preparing to 
crush Great Britain. The potential danger to the United States, it was 
argued, made a change of administration at Weishington undesirable. 
Four years later America had become an active belligerent and Presi; 
dent Roosevelt was reelected for a fourth term. His deatli in 1945 
brought Vice-President Truman to the helm and the elections of 19^ 
made him the popular choice for a full four-year term. 

/'The foregoing paragraphs, in very brief review, have sketched the 


^ A more extended account of party evolution may be found in Samuel P. Orth and R. E. 
Cushman^ American National Government (New York, 1931), pp. 165-^14. See also Frank R. 
Kent, The Democratic Party: A History (New York, 1928), and W. S. Myers, The Republican 
Party: A History (revised edition, New York, 1931). 
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evolution of the two major political parties. This has been done for two 
reasons: first, because the American party system of today 
cannot be understood, in all its implications, without some 
knowledge of its historical background; and, second, because this back- 
ground so admirably illustrates the law of the pendulum in politics. The 
Democratic party of today is not taking the general drift of its idealism 
from Thomas Jefferson but from Andrew Jackson. The Republicans, 
mutatis mutandis, are closer to the general objectives of John Quincy 
Adams than to those of Abraham Lincoln. The alignments of 1932-1948 
arc not, fundamentally, so very different from what they were a century 
ago; but they have undergone all sorts of twists and turns during the 
interim. History, moreover, shows that the law of the pendulum is 
continuously at work. A political party fights its way into power, integrat- 
ing and strengthening itself as it goes; then almost from the hour of its 
triumph the process of weakening and disintegrating begins. The paths 
of glory lead but to eventual defeat. 

Although the Democrats and Republicans have held their place as the 
two major parties during the past eighty years or more, various minor 
parties have come into the field from time to time, and these 
deserve mention in even the briefest outline of American 
political history. One is the Prohibition party, which held the 
its first national convention in 1872. Its fundamental prin- 
ciple, as its name implies, is opposition to the manufacture, 
importation, and sale of ini- >xicdting liquors; but the party platform has 
usually expressed itself on various other issues as well. Until 1920 its 
main purpose was to secure the er actment of prohibition; then for a 
dozen years its energies were devoted to the task of getting the eighteenth 
amendment enforced. Since the repeal of this amendment in 1933, the 
Prohibition party has been relegated to the background, but it is girding 
up its loins for a renewal of the fight. 

The Socialist party in the United States began its career as a national 
organization over forty yccirs ago, but ior some time previously there had 
been a Socialist-Labor and a Socialist-Democratic party. 

The Socialist party of today is the result of a partial union 

of these two earlier organizations.* Until a few years ago, 

its platforms called loudly lor various economic and political 

reforms. Among the economic demands have been the public 

ownership of railroads, telegraphs, and telephones; the extention of 

state owneAhip to mines, forests,' and other natural resources; the 

* Not all the members of the Socialist-Labor party went into this union. So it continues 
in existence and sometimes puts candidates in the field, but they poll a very small vote. 
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socialization of industry; the provision of work for the unemployed; 
and the expansion of social security benefits; and among the political 
demands, the initiative and referendum on a nation-wide scale; the 
abolition of the United States Senate; the popular election of federal 
judges for short terms; and the termination of the Supreme Clourt’s 
power to declare laws unconstitutional. 

The Ckimmunist pmty represents the extreme left wing among political 
groups. It is regularly organized and places its own candidates in the 
THE COM- field. Probably its numerical strength is greater than is 
MUNisT disclosed at the polls. Recently the party announced its 

PARTv. formal dissolution and the organization, instead, of the 

C!ommunist political association. Apparently the change was one of 
terminology, for the party reorganized under its old label in 1945. 

There is no regular Labor party in the United States, but this docs not 
mean that organized labor takes no part in national politics. The Amcr- 
LABOR Federation of Labor, the Congress of Industrial 

GROUPS m Organizations (C. I. O.), and the Railroad Brotherhoods 
POLITICS. embrace within their membership a very large number of 
voters. Their leaders arc politiceilly influential. The membersliip cannot 
be counted upon to vote solidly on cither side in a national election, 
cilthough there have been times (as in the presidential election of 1944 ) 
in the case of the C. I. O. through its Political Action Committee when 
it has gone very heavily to one of the major parties. Mention should also 
be made of Labor’s Non-Partisan League and the American Labor tmd 
Liberal parties of New York state. 


WHO CONSTITUTE THE PARTY 

On the face of things, a political parly is a voluntary association of 
individuals. It attracts those voters who believe in its principles, program, 
or leaders. But this does not mean that the average voter 

PARXY MEM* ^ 

BERSHip AND sits down and after careful reflection decides that one of the 
HOW IT IS major political parties is more closely in tune with his own 
political philosophy than the other. More often he just takes 
I. THE this proposition for granted. Every political party, accord- 

ingly, has a foundation of “regulars,” men and women who 
stay in its ranks through thick and thin, no matter what happens. Most 
of these have inherited their political allegiance. They are Republictms or 
Democrats because their fathers and grandfathers were. Irrespective of 
issues, leaders, or candidates, these regulars can be counted 'upon. They 
would support Beelzebub for President if he had the right tag pinned on 
him. “Every strong party,” a practical politician once remarked, “rests 
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on a solid foundation of fools.” That is putting the situation rather 
strongly; it would be better, perhaps, to say that a political party depends 
to some extent on the unquestioning loyalty of its undiscriminating 
members. 

It is these party regulars who carry the burden and heat of the day. 
They hold the offices in ’the party organization, serve on the various 
committees, collect the campaign funds, arrange the rallies — they do 
the thousand and one things which seem to be necessary in a well- 
organized political campaign. Behind these active regulars there is a 
much larger number of scmiactive or inactive party adherents who rarely 
or never leave any doubt as to their regularity, although they do not 
show their participation in politics except by attending meetings some- 
times and by voting always. At any rate the regulars form the party’s 
minimum strength, its numerical rockbottom, no matter what the issues 
or who the candidates may be. The strength of partisan regularity varies 
in dilferent parts of the country. On the whole, it is greater in the South 
than in the North, and in the East than in the West. 

Politicians do not like to admit it openly, but every observer of the 
American political scene knows that voters of the same race tend to 
gravitate into the same political party. In the southern 
states, for example, virtually all the few colored voters were 
till recent years Republicans; and the same held generally 
true of colored voters in norlhcrii communities. Since 1 932 the Democrats 
have managed to split the colored vote in northern cities and to capture 
a substantial fraction of it. Voters of Irish extraction in the cities of New 
England and the middle states have been chietly affiliated with the 
Democratic party. In Boston, for examph', fewer than five per cent of the 
Irish voters arc normally Republican. In Philadelphia, on the other 
hand, there is a large Irish-Republican element. Among voters of 
German descent the tendency is to Republicanism, especially in the cities 
of the Middle West, but not strongly so. The Italians, as a race, have not 
gone largely into the ranks of any one political party, but are well dis- 
tributed; and the same is true of the Jews. Citize ns of Polish ancestry 
tend to be Democrats, while Scandinavians arc inclined to Republican- 
ism although not to the reactionary brand of it. But generalizations of 
this sort arc open to numerous exceptions. The political behavior of all 
racial strains is somewhat volatile. What should be kept in mind is that 
racial and ^arty lines often coincide — not precisely, but in a general 
way. 

Much more important nowadays, in determining the party affiliation 
of the average voter, is his economic status — whether he is rich or poor, 
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successful in business or unsuccessful, debtor or creditor, one of the 
“haves” or one of the “have nots.” Nearly one hundred and fifty years 
ago James Madison averred that the imequal distribution 
of property was the fundamental basis of party cleavage. 
“Those who hold, and those who are without, property have 
ever formed distinct interests in society,” he wrote. “Those who are 
creditors, and those who are debtors, fall under a like discrimination.” * 
The lapse of time is proving that Madison was right. One cannot fail 
to see that the inclination is for those who have no property to range 
themselves in opposition to those more fortunately placed. Shiftlessness 
lines up against thrift and clamors for security. In many of the larger 
American cities the political leanings of any neighborhood can be ac- 
curately judged by anyone who takes the trouble to look at the houses 
in which the people live. It is the east side against the west side, left wing 
against right wing, plebeian against patrician, as it was in ancient Rome. 
Sometimes it is difficult to determine whether the boundary follows racial 
or economic lines, for the two may be closely identified. A generatiqp ago 
it used to be said that the party line-up in the agricultural areas of the 
United States was wheat versus cotton rather than Republican versus 
Democratic — in other words, that the farmer’s vote depended on which 
crop he raised. To a certain extent this is still true although since 1932 
wheat and corn states have often voted with the cotton states. 

'' The influence of religion upon party politics is hard to gauge because 
people do not discuss it except in whispers. Yet the omens of its existence 
4. REUGioN come boldly to the surface at times, as in the campaign of 
AS A FACTOR I qqS whcn a Catholic was one of the presidential candidates. 
IN POLITICS. Religious animosity can be turned by the party leaders to 
their oWn account more easily in some sections of the country than in 
others. Race and religion, moreover, arc sometimes so closely conjoined 
that they are hard to separate. In the southeastern states the Democratic 
party is heavily of English descent and Protestant. But in Louisiana and 
New Mexico, which are heavily Catholic, the same party is dominant. 
In the New England states the voters of Irish and Polish descent, who are 
largely Catholic, tend to become Democrats; but the French Canadians 
(who arc also Catholics) have tended to join the Republican ranks, and 
the Catholic Italians are not monopolized by either of the two major 
peirties. Those who make appeatls for political support on religious 
grounds realize that they are playing with dynamite and must keep 
their activities out of the open. But a great deal more of this work goes on, 
by whisperings, innuendo, and deeply shadowed appeals to intolerance 

< The Federdist, No. 10. 



PARTIES: THEIR NATURE AND PURPOSE 125 

than most citizens realize. Clei^^ymen of all religious persuasions often 
take a hand in it. 

Southern Democrats who move to the North firequently become Re- 
publicans in the new environment; while northern Republicans who 
migrate to the South even more frequently gravitate into 
the dominant party there. A changed social environment 
dictates the shift. It is natural that many voters should prefer 
the party which is steadily dominant in their home communities. It 
requires lirmne.ss of conviction to stand by the loser always, and there are 
numerous voters who decline to do it. They go with the assured winner, 
for it is from that source that all the patronage and political favors 
flow. 

''Sometimes a party is stronger than its leadership; but perhaps just as 
often the leader is stronger than hLs party. When the latter proves to be 
true, the party gains an accc.s.sion of strength which it may 
not hold permanently. It would be fair to say that Jefferson, 

Jackson, Lincoln, Cleveland, Wilson, and the two Roose- 
velts were all of them extra vote getters for the party which they led. 
Confidence in the party’s leadership counts for more than approval of 
the ptu’ty platform when it. comes to capturing the independent voter 
nowadays. This is particularly true of new ^'oters — men and women 
who arc voting for the first time. What the party stands for is embodied 
for them in the personality of its leading candidate, rather than in its 
official program. The presidential campaign of 1940 was a contest 
between two personalities rather than one between two parties. Leader- 
ship has become more important than it used to be. The time is gone 
when either of the major political parties ctm count upon victory irrespec- 
tive of its principal nominee. The American voter is tending, more and 
more, to decide between men rather than between Issues. 

' Victory at the polls depends upon gathering new adherents into the 
party’s ranks; and this, in turn, ncces.>itates organization. No amount of 
orgtmization will suffice if the leadership is wetik and the 
party program unpopular; on the other hand, when the zA-nrair”** 
balance is fairly even in other things, it is an axiom of 
practical politics that a superior organization will often turn the scale. 
And it is not merely, or even mainly, the organization at the top that 
counts. Organization at the bottom, in the townships, w'ards and pre- 
cincts, is more important. Nor i£ the problem merely one of intense 
activity dufing the weeks immediately preceding the election. Good 
CM'ganization is an all-the-year-round affair. It involves getting voters 
into the party, not merely getting them to the polls. Some communities 
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are steadily kept in the party fold by superior organization irrespective 
of everything else. 

Finally, inertia must be reckoned with as a factor of some importance. 
Men do not change their party as often as they change their minds. To 
leave one party and join another takes more self-assertion 
and're^t. some voters possess. The line'of least resistance induces 

them to stay where they are. Nevertheless there is a certain 
fraction of the electorate which will bolt from the ranks if sufficient 
provocation is given. How large this fraction will be depends on the 
degree of provocation. The Democratic party gave its followers a large 
measure of it in 1928; and the Republican party followed suit in its own 
r anks four years later. In both instances the number of desertions from 
the party ranks mounted into the millions. At such junctures people tend 
to make their party allegiance a matter of free (if sometimes emotional) 
choice, but these occasions are exceptional, although not so exceptional 
as they used to be. 

So what is the composition of a political party and how is it deter- 
mined? An American political party is a mo.saic made up of some 
millions of adherents who, by reason of emcestry, home 
influence, race, economic status, religion, place of abode, 
leadership, organization, inertia, or reasoned preference, allow them- 
selves to be drawn into it. Someone has defined a political party as a 
group of men and women “who think alike on public questions,” but 
such a definition runs wide of the realities. Like-mindedness among the 
members of a peirty is perhaps the least visible of all its characteristics. 
Each party has both conservatives and radicals within its own ranks. 
Each has members who think wisely, or think foolishly, or do not think 
at all. On every issue there zu-c divergences of opinion even among the 
party regulars. Marching under the same banner, the rank and file are 
miles apart in their habits of thought. The problem of the party leaders 
is to keep the somewhat loose aggregation from flying apart. 

If all people thought alike on political questions, there would be no 
rival political parties. There would be one all-inclusive p>olitical group; 

as is the case under the totalitarian system of government, 

THE REASON . / o » 

WHY piuiTiES in which everyone is compelled to think alike if he thinks 
ARE iNEvi- out loud. On the other hand, if every man thought differ- 
ently from his fellows, there would also be no party organ- 
izations; for every voter would then be a political party unto himself. So 
the pwlitical party is an inevitable development under cvfcry form of 
government, except dictatorship on the one hand and anarchy on the 
other. In witness whereof one need only repeat that no country has ever 
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been able to maintain, over considerable periods of time, any form of 
democratic government without the tiid of political p2urtics. And it is 
saife to prophesy that no country ever will. 

Yet, essential as political parties are to the proper workings of govern- 
ment in all democratic countries, they have l^en compelled to grow up 
without much nursing* from constitutions or laws. De- 
mocracies have either ignored the existence of political 
parties altogether, or have merely intervened to check been 
abuses. Totalitarian governments, by way of contrast, have . 

not only given the party official recognition, but have made 
it an integrtil factor in the practice of government. In Russia it is the 
Communists, a unified party, which gives cohesion to all branches of 
government. The same was true of the Italian Fascists jmd of the 
German Nazis when they were in the saddle. State and party are 
identified in interest. But in the United States there has never been 


any open avowal of such identity, although the party in power has 
sometimes acted as if there could not possibly be any divergence be- 
tween its own interests and tliose of the whole nation. In any event, the 
influence of parties in American national government is something that 
everyone knows, feels, and realizes. Party organization, activities, disci- 
pline, and leadership are facts and forces of great importance in the 
government of the United States. 

So, while the Constl ution of the United States may ignore the 
existence of political parties, the student of American government 
cannot. He must realize that tltc nation is governed by but they 
two sets of political institutions. One of them, rtgularly cannot be 
organized by the Constitution and the laws, we call “the 
national government.” The other, wholly ignored by the oovern- 
Constitution and largely ignored by national laws, we call 
“the party .system.” The two have tiecomc inseparably linked together; 
they interlock at every point and .uake it impo.ssible to understand one 
without a knowledge of the other. 

It is for this reason that government Ls such a complicated affair. There 
is a visible mechanism which functions in plain view. But behind it, 
providing it with momentum, keeping it lubricated, with party 
hands on the throttle, stands a great array of forces which system 
are only half visible, but are always at work. When people contwbutes 
find the study of government a simple affair (as some of the compu- 


them say they do), it is becau.se they see the husk and miss 
the kernel. They look at Congress in session and imagine 


CATIONS OF 

government. 


that they arc viewing the entire process of lawmaking. They read that 
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the President has sent some names to the Senate for confirmation and 
assume that this constitutes the whole process of appointment. It is as 
though one careful look at the exterior of an elephant would serve to 
imptirt a full understanding of pachyderm psychology. To master the 
superficial anatomy of a government is not difficult. Its physical contour, 
its shape and mass, are easily described. All this is very simple political 
biology. But the physiology of a government, its bones and muscles, its 
heart and brain, its temper and idiosyncracies — to master these things 
is a task that requires intelligence, industry, discrimination, and toler- 
ance. Political parties have helped to make it so. 


WHAT FUNCTIONS DO POLITICAL PARTIES PERFORM? 


THE OR- 
GANIC FUNC- 
TIONS OF A 
POUnCAL 
party: 

I. TOSELFXrr 
PUBUG ISSGKS 
AND PRESENT 
THEM TO THE 
ELECTORATE. 


One sometimes hears the suggestion, from not overthoughtful sources, 
that it would be a good thing to ‘‘abolish political parties altogether” and 
to “elect candidates on their own individual merits.” The 
answer is that you might alx^lish the parties, but in a demo- 
cratic government it is quite impossible to abolish the 
functions which political parties now pcrftjrm. What arc 
these organic functions? In general, a political party now 
performs four of them. In the first place, it singles out 
political issues for presentation to the public. Every issue 
begins with the birth of an idea in somebody's mind. Not 
often is this somebody a politician, for the average politician 
rarely begets a new idea and sometimes docs not under- 
stand an old one. At any rate, the new idea is presently transformed into 
a proposal of legislation; it is advocated and pressed forward by its 
friends; in due courses it becomes a plank in a party platform, and thus 
evolves into a political issue. I'hc party .system nurtures it through these 
various stages. By means of their issues, programs, and platforms, there- 
fore, the parties give the voter a choice among alternatives. I’hcrc arc 
always two sides to eveiy political question, and sometimes more than 
two. What a political party does is to set this divergence sharply before 
the whole body of voters. 

^ , An election under the party system is not merely a means of choosing 
public officials. It is also, in most cases, a referendum on public Issues. 
IMPORTANCE poHtical opinions of individual voters are widely di- 

OF THIS versified, and if everyone held inflexibly to his own point of 
FUNcnoN. there could be no public opinion at all. To make gr oup 

opinion effective, it is necessary to find some common grdlmd upon 
which, by yielding their individual preferences somewhat, large numbers 
of voters can be brought into general agreement. It is the function of a 



PARTIES: THEIR NATURE AND PURPOSE 129 

party organization to find this common ground. Or to express it in 
anodier way: the first organic function of a political party is that of 
preparing a political creed to which large numbers of voters will give 
theh* support. 

It is true, of course, that political parties do not always display 
honesty and frankness in this work of formulatir^ issues and taking a 
stand upon them. Sometimes they simply evade or straddle 
issues which arc already dividing the country. A good 
example was given in 1924 when both the major parties always 
dealt with the tariff problem in a scries of hollow platitudes, 
and again in 1928 when they both evaded any forthright 
deelaration on the question of prohibition by professing their allegiance 
to “law enforcement” in general. Or in 1940 when they carefully avoided 
any definite pronouncement on America’s relation to the European war. 
Nevertheless, in spite of these evasions, the main issues at each election 
are usually separated, and set out in bold relief by the respective plat- 
forms or by speeches of zicceptancc delivered by the presidential candi- 
dates. Certainly they arc less befogged than they would be if no such 
pronouncements were made at all. 

Second, the political parties nominate candidates for public office. 
It is a venerable cliche of politics that “the office should seek the man.” 
Perhaps it should, but it rarely does. It is candidates, not ^ toselect 
offices, that do the seek!, g, and they do it in such generous thrcandi- 
nurnbers that a preliminary sifting is necessary; otherwise 
the machinery of election wouk: break down. Somebody must take in 
hand the job of winnowing a score of candidates dewm to two or tlircc. 
The party organizations maintain selective machinery for this purpose. 
It consists of parly committees, caucuses, conventions, primaries, and so 
on. If we insist on majority rule, there must be some way of getting the 
ILst of candidates narrowed down to a point where one of them has a 
chance of becoming the majority . lioice. If political parties were abol- 
ished, it would be necessary to find some other mechanism for ac- 
complishing this. 

In the third place, it is the function of political parties to provide a 
system of collective and continuing responsibility. Responsibility, to be 
real, must be both collective and continuing. The mere fact ^ ^ estab- 
that every' individual officeholder is rcitponsiblc to the ushacol- 
people does not guarantee responsible government. Under “ctive and 
a system 6f division of powers they must be collectively re- pouncAi. 
sponsible, and to this end there must be some group or msponsi- 
oi^anization which recommends them to the voters and 
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takes the responsibility for what they do. As a penalty for inefficiency and 
a deterrent to any repetition of it, the mere turning an official out of his 
post when his term has expired avails but little. The penalty, to be 
effective, must also fall on his bondsmen: that is, upon the politic2il 
party which by nominating him has vouched for his fitness. 

The party thus serves as a guarantor, plcdgii^ its own good faith and 
reputation, at times staking its very existence upon the ability and 
HOW THIS integrity of the men whom it places in nomination for public 
FUNCTION IS office. If its candidates are elected and make good, the 
PERFORMED, paj-^y the Credit; if they are elected Jind fail, the party 
cannot evade the responsibility. Party leaders are well aware of this, and 
that is why they hardly ever neglect to remind the people of the dis- 
tinguished personalities whom the party has put into office from time to 
time. A great and striking President becomes a permanent as.set to the 
party which nominated him; a weak or inefficient chief executive be- 
comes a continuing liability even after he has passed from the scene. 
In a word, the party system makos for organie as well as personal 
responsibility. Without parties tlie re„sponsibility would go no larther 
than the officeholder himself, and it would end with the expiry of his term. 

Finally, the political pzirtics assist the practical workings of popular 
government. Populzir apathy is the great menace to free institutions. 

Tlte awakening of the voter’s interest and the promotion of 

4. TO SERVE ... , ... 

AS AGENCIES political discussioii are essential m any democracy which 
OF CIVIC seeks to be worthy of its name. If every voter were left to 

EDUCATION. inform himself on political quejstions and to vote without 
either guidance or leadership, no democratic scheme of government 
would survive. To bring out the voter, you must first bring out the issues 
and the candidates. Then you must get the voter concerned about them. 

Now the political pzirties render a great service in this field of political 
education. They stimulate discussion by filling the newspapers with their 
statements <md counterstatements, their claims and counter- 
claims, their preaclmicnts and propaganda. They attract 
the attention of the people by their rallies, radio broadcasts, 
parades, demonstrations, and straw votes; they bombard the voter with 
their circulars and campaign literature, pin a campaign button on him, 
set shrieking billboards before his eyes, put stickers on hLs automobile, 
and carry him (or her) to the polls on election day. 


THEIR 

METHODS. 


If all men took a keen interest in public affairs, studied them labopoasly, and 
met constantly in a popular assembly where they were debated and decided, 
there would be no need of other agencies to draw attention to political questions. 
But in a modem industrial democracy, where the bulk of the voters are more 
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absorbed in earning their bread than in affairs of state, these conditions are not 
fulfilled, and in case no one made it his business to expound public questions or 
advocate a definite solution of them they would commonly go by default.^ 

. It is true, of course, that a great deal of the literature put out by party 
headquarters during an election campaign does not possess much edu- 
cative value. It is hokuni in considerable part, and often hillbilly hokum 
at that. The same is true of the speechmaking by local partisans, whether 
on the stump or in front of the radio transmitter. To that extent the 
political parties render a service of doubtful value, so far as dispelling 
e.onfusion from the minds of the people is concerned. Yet when all is 
said and done, the party organizations do stir the people from their 
mental inertia and compel some of them to think about public affairs. 
Indeed, the complaint is often made that they stir things too much and 
make the election campaign a serious interference with the normal 
course of business. 

These four functions formulating issues, nominating candidates, 
maintaining a collective and continuing responsibility, and stirring up the 
political interest of the people - would not be performed 
if party organizations (or something akin to party organiza- of farty 
tions) did not take them in hand. They would become 
everybody’s business — that is, nobody’s business. The critics of the 
party aystem direct their fire against the abuses which have developed in 
the f)crformance of these :ancrions. They keep reuninding us that political 
parties olten do their work badly, that their motives arc selfish and their 
leadership sometimes corrupt - - c.il of which is true. Crooks and chiselers 
get into party politic? as into all other activities. But the question is not 
whether parties are sometimes inept, tricky, insincere, corrupt, or badly 
led: the question is whether wc can get along w^ithout them, or without 
something like them. And if parties arc inevitable in some form, as the 
history of free government proves, it would seem that the sensible course 
is to regulate diem for their own good, improve their methods, reform 
their leadership, and eliminate the abuses so far as we can. 

To perform their functions satisfactorily parties must be given a fair 
chance. VVe should not complain l)e.cause they build up a lot of machin- 
ery, for a complex task cannot be performed with simple 
agencies. Candidates must be brought forward; hence the machinery 
need for caucuses or conventions or primaries. Candidates to carry 
cannot be elected without effort That is why a campaign THfesE 

A 1 1 • FUNCTIONS. 

requires funds, leaders, workers, and discipline. That is why 

we have party committees and officials, party contributions, and the 

* A. L. Lowell, Public Opinion and Popular Government (New York, 1913), p. 6i. 
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whole complicated mechanism of party orgarization, which we see at 
work in every campaign. The American party machine is not a chance 
development. Neither is it the product of human per\"erseness. It is not 
even the result of politiccil indifference on the part of a people so en- 
grossed in their own affairs that they complacently surrender the conduct 
of the nation’s business into the hands of mediocrities who choose to 
make politics a profession. It is merely the outcome of a desire to do, ii- 
a way that seems logical, the things that have to be done in order to 
make popular government a success. 

It will now become apparent, perhaps, why third parties come into 
existence only when the regular party system is not working smoothly. 

The most satisfactory working of representative government 

ADVANTAGES . , , ' ox . 

OF THE TW'o- IS secured under a two-party system, one party unitedly 
PARTY supporting the administration, the other presenting a vigor- 

SVSTEM 

ous opposition. When its support is divided, an administra- 
tion is not sure of its ground; it must compromise in order to command a 
majority in the legislative chambers; hence its policy cannot bc^irm or 
consistent. If, on the other hand, the opposition is divided, the adminis- 
tration will not be subjected to that vigorous and unrelenting pressure 
which is necessary to keep it on its mettle and to make it ever regardful 
of its responsibility to the people. 

When the two-party system is functioning properly, there is no room 
for a third party or a fourth party — much less for a dozen of them, such 
NO ROOM lOR existed in the European democracies before their sur- 
THiRD render to dictatorship. Multiple parties arc usually the 

n AT|'f*Y1?C TKI 

A SMOOTH- result of injecting sonne highly emotionalized religious, 
WORKING social, or sectional issue into politics. As a rule they are 

DEMOCRACY. short-Uvcd, single-issue organizations. They demand some- 
thing for a group that feels itself ill-treated or ignored by the major 
parties. Under a properly organized parly system, the things which any 
large number of voters really want will be seized upon by one of the two 
regular organizations and incorporated into its own program long before 
they can be used as the endowment of a new party. And even though a 
third party may get hold of a good issue, it must have leaders, machinery, 
and funds in order to make itself a power in nadonal politics. Third 
parties flash into the political firmament from time to time, and sliine . 
brilliantly for the moment; but their life exp«:tancy is usually short. 


so ROOM I'UR 
THIRD 
PARTIES IN 
A SMOOTH- 
WORKING 
DEMOCRACY. 
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CHAPTER IX 


POLITICAL PARTIES IN NATIONAL GOVERN- 
MENT: HOW THEY ARE ORGANIZED AND DO 
THEIR WORK 


There arc relatively few men who grasp the fact that one of (he surest ways to succeed 
in politics is to give the people a good show. Give them a really good show and they will 
warm to you, rally around you, support you. At bolloin, what they want is to be amused, 
not instructed. The thing they abhor is to be bored. — Frank R, Kent, 

It is a moot point whether political discussions should start with a 
definition or end with one. There arc those who argue that nobody 
should attempt to discuss the place of political parties in 
QUESTION OF govcmmcnt without first defining just what a political 
DEFINITIONS. party is. But there arc others who contend that it is im- 
possible to frame such a definition until after one has found out what 
political parties do and how they do it. In other words it is the function 
that determines the form. 

One difficulty arises because of the fact that a political party has to be 
viewed from two angles. First, it is an instrument for declaring principles 
and formulating a program. Second, it is a combatant organization, 
comprising leaders and followers, whose business it is to win victory at the 
polls as the essential first step towards carrying this program into opera- 
tion. Thus a political party is both an exponent of public ideals and a 
functioning mechanism. Ostensibly, all its members are in allegiance to 
the same ideals; as a practical matter, most of them have only a shadowy 
notion of what the party is going to do in case it wins. Thousands of 
people belong to political parties and work diligently for success at the 
polls without knowing what the party platform contains. 

Why do people, inspired by such varied motives, associate themselves 
together in politics? The answer is that every political party has an 
immediate, as well as an ultimate, objective. The immediate 
FOR oRGANi- aim is to win the election and get control of the government. 
zahon. 'Pq achieve this immediate aim, the party musit have an 
organization. Lord Bryce’s statement of this matter is so well expressed 
that it deserves insertion here: 
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Organization is essential for the accomplishment of any purpose. . . . To 
attempt to govern a country by the votes of masses left without control would be 
like attempting to manage a railroad by the votes of uninformed shareholders, 
or to lay the course of a sailing ship by the votes of the passengers. In a large 
country the great and incrcaising complexity of government makes division, 
subordination, coordination, and the concentration of directing power more 
essential to efficiency than ever before.* 


American party organizations have developed from local and rudi- 
mentary beginnings, but they are now the most elaborate and efficient 
institutions of their type in any country. During colonial 
days there existed in various parts of the country, but espe- forms of 
cially in the New Englcind towns, various social clubs, which »’artv or- 
became hotbeds of political discussion during the stormy 
days of stamp taxes and tea parties. The best known among them was 
the Caucus Club of Boston. In selecting its name this group coined a 
word which is now used throughout the English-.speaking world. Local 
clubs in other parts of the country also played a considerable part in 
colonial politics. At tlie time of the French Revolution they reappeared 
as “Democratic Societies”; but since public opinion did not take kindly 
to their activities, they soon went out of existence. 

Some form of organization was needed, however, to make the nomi- 
nations for public office; and for the moment, the function of making 
the nominations for the nrcsidency was usurped by the theronores- 
respective party represt*ntatives in Congress. No one in- sionai. 
vented this plan of making nominations and organizing ‘****‘***s* 
the campaign; it was merely adop'cd as the easiest way. The legislators 
in Congress were party men; they represented all sections; they were 
already assembled: and it was much easier to have them do the work than 
to call special conventions. 

But in due course the congressional caucus came to be regarded with 
disfavor by the rank ^md file of the rj.»rty voters. It was looked upon as a 
method of nominating pre.sidcntial candidates without giv- 
ing the people any voice in the matter. This popular an- 
tagonism grew steadily and became overwhelming when 
the caucus chose Crawford instead of Andrew Jackson in 1824. So, 
“ Kin g Caucus” was compelled to abdicate. Jackson’s victory at the polls 
in 1828 made this abdication permanent. 

But what was to replace the congressional caucus as an agency for 
nominatingicandidates? The answer to this question was quickly provided 
by the rise of party conventions. Conventions of party delegates, elected for 

* Modem Demoeracus (New York, 9 vob., 1921), Vol. 11, pp. 54&-547- ' 
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the purpose, were brought together to make the nominations. There- 
eiftcr, for three quarters of a century, district conventions, county con- 
REPLAGED vcntions, state conventions, and national conventions made 
BY THE the party nominations in their respective fields of Ameri- 
CONVENTION. govcmmcnt. Candidates for the presidency and vice- 
presidency arc still placed in nomination by national party conventions, 
but primaries have now, for the most part, replaced the convention in 
the nomination of candidates for Congress, as well as for the various state 
and local offices.^ Proposals to abolish the national party convention as a 
nominating body have been made from time to time, but they have not 
gained much favor. This is partly because many of the states have made 
provision whereby the party voters, in choosing delegates to the national 
conventions, may indicate their preference among the various candidates 
and may even pledge their delegates to vote for a designated candidate 
at the convention. 

Conventions can nominate candidates, but they cannot manage a 
campaign. To do this it is necessary to have committees. So cqpirnitlecs 
were named by the earliest conventions to raise funds, get 
out election literature, and print ballots — for until about 
nos OF sixty years ago the ballots were not officially printed; they 
MACHINERY merely ‘‘tickets” provided by the party organizations. 

Then, as the country grew in population and more voters 
had to be reached, the committees found more work to do. It became 
necessary to have subcommittees, to maintain a corps of paid workers 
during the campaign, and to raise much larger sums of money for cam- 
paign expenses. Little by little, in this way, the party organization 
became more extensive and more complicated. Every change introduced 
new complexities. The adoption of the direct primary in many of the 
states altered the method of making the nominations, but it did not 
simplify the mechanism or lessen the amount of work to be done. On the 
contrary, it increased the work. 

So we have evolved, by gradual and natural process, that amazing 
network of conventions, committees, subcommittees, chairmen, secre- 
taries, leaders, bosses, precinct captains, and other party 

THE PRESENT . . , . , ^ i i r' / 

PARTISAN functionaries, which now covers the land from sea to sea. 
HIERARCH- These workers form a larger anny of professional politicians 
than can be found in all the rest of the world put together. 
Their activity is ceaseless: raising money and spending it; planning cam- 
paigns and fighting them; nominating candidates and g<!tting them 
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elected. The work goes on without interruption Crom one end of the yeau' 
to the other. 


Let us examine this organization somewhat more in detail, beginning 
at the top. Each political party has a national committee consisting of 
two delegates (one man and one woman) from each state, 
territory, and insular possession. These members are nomi- tional 
nally selected by the national conventions, but they are 
really chosen by the respective state delegations at these conventions. 
If, however, the laws of any state or rules of the local party organization 
make provision for the selection of national committeemen by a state 
primary, or in some otlier way, the selection so made is always ratified 
by the convention. In alx>ut one third of the states some such arrange- 
ments have been established. A national party committee, therefore, has 
a membership of something over a hundred, equally divided between 
men and women. Like the Senate it is based upon the principle of state 
equality; but it affords representation to tlie territories and insular 
possessions, which the Senate does not. 

The work of the Democratic and Republican national committees, 
each in its own field, covers a wide range, although most of it is concen- 
trated into the six months immediately before a presidential 
election. In the first place, these committees fix the time and 
choose the place for holding their respective national con- 
ventions. They issue the ca '.s for the election of the delegates and arrange 
all the other preliminaries. Ihen there is the general planning of the 
election campaign and the .selection of subcommittees to take charge of 
different branches of the work. Likewise the national headquarters 
attend to the preparation of campaign literature and its effective dis- 
tribution. Speakers have to be secured; meetings provided for and an- 
nounced; local committees must be set to work; causes of friction or dis- 
satisfaction here and there have to be eliminated; campaign funds must 
be raised and apportioned; canvo^sing and newspaper propaganda 
org aniz ed; and arrangements made for getting out the vote on election 
day. 

It is not to be assumed, of course, that the national committee as a 


body looks after all these matters, or even most of them, during a presi- 
dential campaign. A large part of tlie rbponsibility is 
carried by the chairman, assisted by a few close advisers, delegated 
Moreover, each national committeeman (with his woman the 

associate) is^to some extent in charge of the arrangements for 
his own state, cooperating with the state committee. The detailed work is 
m large measure delegated to subcommittees, state committees, auxiliary 
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committees, and local party organizations. But the general responsibility 
cannot be delegated, so that, to borrow a military metaphor, the national 
committee serves as the general staff of the party forces. The state and 
local organizations form a hierarchy of divisional, brigade, and regi- 
mental staffs which direct the operations of their respective units. The 
theory of party org2uiization is that it is controlled from below, by the 
men and women in the party ranks. But in actual fact the control and 
direction, as in military organization, comes from above. It is only in 
the event of a mutiny that the ordinary soldier in the party ranks gete 
any measure of control. 

The chairman of the national committee is the one who plans his 
party’s strategy in the campaign. Ostensibly he is chosen by the com- 
mittee, but in reality he is the personal choice of the peurtv’s 

THE CHAIR- I • j r 1 • 1 * 

MAN OF A candidate lor the presidency. He does not need to be one 
NATIONAL Qf jie committee members. Sometimes he is imposed on 

COMMITTEE ^ 

the committee without its being consulted. Anyhow, it is an 
unwritten law that every presidential candidate has the right tq,namc the 
man who is to conduct his campaign, and usually he selects the one who 
has mtuiaged his fight for the nomination. 

The chainnan’s job calls for a super-politician. It requires adroitness, 
courage, tact, and boundless energy. The chairman “must be a master 
of details, and at the same time capable of taking a correct 
view of the general situation and endowed with an un- 
limited capacity for hard work. He must po.sscss the con- 
fidence of party leaders and have an almost intuitive grasp of the popular 
feeling. He must keep in touch with every fibre of the organization, 
holding frequent conferences with state chairmen in the most important 
and doubtful states. . . . He must be conciliatory, secretive yet ap- 
proachable, keen in his choice of helpers, able to command the service of 
the most effective workers in the party, and capable of making them work 
in unison without overlapping.” * There are not many who can command 
till these qualities. 

The national chairman is often a factor of great importance in deter- 
mining the party’s success or failure at a presidential election. He must 
select the vulnerable spots in the fortifications of his ad- 
versaries, and bolster up the weak places in his own. He 
virtually decides how and where the campaign funds of his 
party shall be spent, allotting them as his judgment dictates to this or 
that purpose, or to this or that section of the country. To dolhis success- 

‘ P. O. Ray, An Introduction to Political Parlies and Practical Politics ( 3 rd edition. New York, 
‘9*4). PP- *73-»74- 
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fully requires him to be an adroit handler of men, able to generate a “will 
to victory” among his lieutenants. After the election, if his party wins, 
he is usually given an influential voice in the distribution of patronage. 
He knows, of course, the ones who have been of most help in the cam- 
paign and must make it his business to see that they or their friends are 
duly rewarded when the spoils of political victory are distributed. To 
this end the chairman of the national committee is sometimes made a 
member of the cabinet. ‘ 

Two other important party officers are the secretary and the treasurer 
of the national committee. The secretary is the office man in charge of 
his party’s national hcadquzirters, supervising the enormous 
amount of correspondence which comes and goes, besides tary and 
handling innumerable details relating to the itineraries of treas- 

** m ^ UR£R* 

campaign speakers, the publication of campaign literature, 
and the coordination of the varied other campaign activities. Important 
also is the post of treasurer, for upon him rests the chief responsibility for 
raising the millions which arc necessary to run the campaign. In this 
work he counts on the assistance of a finance committee. 

Each national committee maintains a number of subcommittees, or 
auxiliary committees, made up to some extent from its own members but 
including also a number of prominent party workers out- 
side. Among these the executive committee stands first in 
importance; but the fin^ ice committee, publicity com- 
mittee, speakers’ bureau, organization committee, and various other 
groups have plenty of work to do All of them function under the im- 
mediate supervision of the national chairman. 

The work of the national committee and its subcommittees is restricted, 

for the most part, to presidential campaigns. I'he special function of 

assisting the party’s candidates for the national House of 
^ . . , , , . the con- 

Representalivcs is handed over to a separate committee, cressional 

known as the congressional cainp.dgn committee. Each campaign 
party maintains a committee of this tyixr. It lunctions not 
only in the year of a presidential election but in the ‘'off years,” midway 
between presidential campaigns, when congressmen are being chosen. 
In organization it is somewhat like the national committee, being com- 
posed of one representative from each state chosen for two years by the 
party caucuses in the House. Each of the two major parties also main- 
tains a small senatorial committee, the members of which are named by 


' When this is done he is customarily given the office of po^master general. The reason 
is that this office used to carry with it an extensive amount of patronage. The extension of 
the civil service in recent years, however, has greatly reduced it. 
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the Republican caucus and the Democratic floor leader in the Senate. 
These committees try to promote the interests of their respective parties 
at senatorial elections in the several states. 

It goes without saying, however, that these various national com- 
mittees and officials cannot do all the work which a nation-wide cam- 


sTAiE AND involves. They mast lean heavily upon the state party 

LOCAL Aux- organizations. ITie details of stale party organization will 
iLiARus. jjg explained later on; but it is worth wliile to mention here 
that each state has its state chairman, its state central committee, and a 
number of subcommittees. Not only this, but there are county com- 
mittees; and the organization finally ramifies down into cities, towns, 
townships, wzu*ds, tmd even into precincts. Thus the party organization 
forms a huge pyramid with the national chairman at its peak and the 
many thousands of precinct workers at its base. 

In a national campaign this great machine, and every wheel in it, is 
run at full speed. From the smallest village or township committee 
TiiENKED through the district and state org.inizations, l^je party’s 

Of iNFENSb entire strength is put forth in unison. For it must always lx* 

pREsioEN- remembered that the outcome in tlie nation may hinge upon 

TiALCAM- victory or defeat in a single state. New York turned the 

pAiGN. scale in 1884; Clalifomia did it in 1916. .\ relatively .slight 

lapse from sound politieal tactics was responsible for the defeat of Mr. 
Blaine in the one case and of Mr. Hughes in the other. On either ocea.sk)n 
the shifting of a few thouszmd votes would have changed the line of 
Presidents. Mishaps of this sort have taught party leaders the value of 
capable guidance, good discipline, thorough organization, and intensive 
work, right down to the closing of the polls. 

The presidential candidate, of course, is the most conspicuous figure 
in all this activity. The nation:d chairman keeps in constant touch with 
THECANoi- guided by his advice. Or, in some cases, the 

date's PART chairman is the adviser, tlie candidate deferring to his 
judgment. Before the advent of radio it was castoinary for 
presidential candidates to go al)out the country making speeches, and 
they still do it to some extent; but the art of broadcasting has greatly 
lessened the need. Nevertheless, what the candidate docs and says during 
the campaign is still of far-reaching importance to his party. One bad 
slip may cost him votes by the tens of thousands. It is desirable, moreover, 
that rejiresentatives of the party all over the country shall sing the same 
tune without making discords. To this end they arc provided with a 
speakers* handbook and other guides to exactitude, from which they 
extract their dehydrated oratory. 
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The activities of a political party in a national campaign require large 
expenditiures. In the presidential campaign of 1940, the national organ- 
izations of the two major parties spent several million dollars 
each. This was in spite of the Hatch Act, which sets limits 
on campaign contributions and expenditures.* For one 
must remember that the ‘figures of reported expenditures under the 
provisions of this act do not tell the whole story. Interested individuals 
spend a good deal of their own money in promoting the election of their 
favored candidate. Volunteer speakers often pay their own expenses; 
people donate the use of their automobiles on election day; and news- 
papers often give a lot of valuable space to what ought to be rated as 
paid political advertising. The amount of free service rendered by party 
workers, moreover, would cost a stupendous sum if it had to be paid for. 
Just what a presidential campaign costs the country, in cash and service, 
is something that czmnot be accurately figured. Twenty to twenty-five 
million dollars would probably be a conservative estimate. This seems a 
large sum, but it is less than fifty cents per vote cast.* 

To .secure campaign funds, the first step is to send out circulars asking 
for contributions. These circulars go to all who have contributed in 
previous campaigns, and to others from whom subscriptions 
may for any reason be expected. A good deal of money i»aion funds 
comes in response to this preliminary call. But a second and raised. 
more urgent appeal is usi. dly required to stir up those who have not 
replied. No party war chest, however, can be filled merely by sending out 
letters. Personal solicitation must dso be undertaken, especially to get 
substantial contributions. This woik. is done by mcmliers of the finance 
committees. Contributors are actuated in their giving by a variety of 
motives. Many do it because of their sincere desire to sec the party and 
the candidate win; others, because they hope for favors in the event of 
victory. They believe it is good business policy to have influential friends 
in proximity to the throne. T’he moil'.cs of men are not always visible to 
the naked eye, especially in politics. 

Various old-time evils connected with the raising of campaign funds 
have now been eliminated by the legal requirement that the subscription 
lists be made public. An act of Congress, passed in 1925, 
requires the national party committees to me beiore the of campaign 
election detailed statements of all their receipts and ex- funds by 

j PUBUC3TY 

penses, showing who has contributed to the lunds and where 

' Under thc^ro 'isioas of the Hatch Act, single contributions are now limited to $5,000. 
No political committee shall receive or spend more than $3,000,000. 

• It has been estimated that the major parties, through national, state, and local com- 
mittees, spent at least $28,500,000 in 1936 — or $0.67 for each vote cast In the elutions. 
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the money is being spent. Similar reports must be made after the election 
and at stated intervals between elections. Limitations are also placed 
upon the amount of money which a candidate for election to the Senate 
or the House of Representatives may spend to secure his own election. 
And corporations are forbidden to make contributions to campaign 
funds. More recently, the Hatch Act forbids “^the active participation of 
all persons who receive money from the federal .government and of state 
employees who are at work on any project to which the federal govern- 
ment contributes. Thus the law no longer looks upon the national party 
funds as political patronage to be used as the custodians sec fit, but as 
semipublic money to be collected and disbursed under strict govern- 
mental supervision. One salutary result of this has been to make the 
party leaders more dependent upon small contributors and hence more 
directly accountable to tlie rank and file of the voters. 

The whole problem of campaign expenditures goes back to the people. 
Most voters enjoy a real campaign, the kind Uiat stirs everybody’s 
WHAT THE interest. But a lively campaign is certain to cos1;,a lot of 
PEOPLE money — money for campaign literature and postage, for 

WANT. rent, for the traveling expenses of speakers, for news- 

paper advertising, radio broadcasting, parades, the remuneration of 
full-time workers, and all the rest. If the people resented this feverish 
activity (wliich is designed to arouse their interest), it would .soon come 
to an end. But they do not resent it; they like it. They complain when 
the campaign is a dull one. And so long as the people relish the sort of 
campaign that costs money, one may rest assured that money will be 
raised and spent. 

There is a reason (apart from the American genius for organization) 
why the American party system has developed so much machinery. 
RELATION OF bccausc the country is so large, but because we 

pARTYisM have in the United States no single organ of government 
amJ^an power to shape the course of public policy. The Presi- 

SYSTEM OF dent. Congress, the state executives, and the state legisla- 
oovERNMENT. have a share in it. Yet public policy cannot be 

determined and put into operation unless the vtirious participants act 
with some approach to unison; and it is to accomplish this that the 
political parties try to capture not only the higher offices, but the lower 
ones as well. The party organizations have become, in fact, the great 
policy-unifyii^ factors in American government. The larger part of what 
Congress does is at the behest of the party leaders. The Istrger pzurt of 
what it puts upon the statute books is by way of trying to put the party’s 
avowed policy into actual operation. National, state, and local partisan- 
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ship arc more or less closely identiBed all over the country. It occasionally 
happens, of course, that mi individual voter supports one party in 
national elections and the other party in state elections; but an organiza- 
tion could hardly do anything of the sort. Party organizations are inte- 
grated ^lll the way from top to bottom. They are a strongly unifying influ- 
ence in American politics.* 

Recent years have seen the growth of various national organizations 
which, although ostensibly nonpartisan, are exercising a good deal of 
political influence by the pressure which they bring to bear 
U[H)n legislative bodies. Among the best known arc the 
National Farm Bureau Federation, the Chamber of Com- partisan 
merce of the United States, the American Federation of 
Labor, the Congrc.ss of Industrial Orgeinizations, the Amer- 
ican Legion, the National As.sociation of Manufacturers, and the 
National League of Women Voters. Tliese pressure groups have their 
afliliated organizations in every section of the country and can bring 
pressure to bear on any congre.ssman from within his own home district. 
Flence they have always to 1 k^ reckoned with when controversial legis- 
lation is being considered. Occasionally these nonpartisan pressure 
groups have shown themselves more powerful than the party organiza- 
tion in moulding the attitude of Congress. When important measures arc 
under discussion, their leaders promote a barrage of telegrams and 
letters to congressmen as a means of influencing legislative action. These 
same leaders go to the microphone and over a regional or national 
hookup beseech their followers to >>ombard Washington by wire or air 
mail. On one notable !x;casion it is estimated that over one hundred 
thousand such telegrams and letters reached members of the United 
States Senate within a week. Because of the unity of interest which exists 
within each pressure group, and the intensity with which this interest is 
promoted, sometimes these bodies exert an influence out of proportion to 
their numerical strength. 

Political parties, as .such, do not count for so much as they did a 
generation ago. Economic problems have come to the forefront; and the 
contests over legislation have developed into struggles 
between cross-party groups which do not keep to the old 
party lines and are not amenable to party discipline. To \tsionsthat 
tire extent that governmental action now directly affects 
the pockets of manufacturers, merchants, farmers, workers, 
individuals*on relief, veterans, and other organized bodies, one must 
expect these individuals and groups to seek their own advantage through 
specialized channels which they have at their disfxjsal. So, they carry on 
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propaganda for their own specific demands; they support or oppose 
candidates on that issue; their representatives appear at committee 
hearings in Congress; and they focus upon the individual legislator all 
the pressure they can command. The congressman upon whom the 
pressure is concentrated does not have an agreeable time of it, as the 
barrage often hits him on both flanks. He will antagonize some voters 
in his own district no matter which way he turns. If he would rather be 
right than be reelected, he will follow his own judgment irrespective of 
the pressure; but the proportion of such congressmen is not excessive. 
So the art of government too often becomes one of yielding to what seems 
to be the stronger pull in this tug of war. It is not exactly “the greatest 
good of the greatest number,” but the action which will least endanger 
his reelection. 

There was a time, not so long ago, when a legislator could line up with 
his party leaders on every issue and ti'ust that a reputation for party 
regularity would serve to get him renominated and reelected. It is no 
longer so. Today there is hardly a single issue that produces a c|can-cut 
division on party lines in cither the Senate or the House. In at least nine 
cases out of ten the vote shov\^s some Democrats and Republicans on the 
same side. Conservatives of both parties often combine, and so do the 
more radical groups. Those congressmen who come from the agricultural 
states, or from the industrial states, often vote the same way irrespective 
of their party affiliations. On questions of foreign policy the breakdown 
of party lines is well-nigh complete. So, while piirty government still 
dominates the national capitol, its dominance is not nearly so complete 
as it used to be. 
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THE PRESIDENT 


Tlie President of the United States is both more and less than a kinpj; he is also both 
more and less than a prime minister. The more carefully his oflicc is studied, the more 
does its unique character appear. — Harold J, Laski. 


This great office, the greatest in the world to which any man can rise 
by his own merits, was not intended to be what it has become. The 
NINE WORDS architects of the American governmental system did not have 
OF GREAT in mind the creation of a chief executive who would be more 
SIGNIFICANCE, ^ king, or more than a prime minister. Their Wea was 

that the post would be one of honor and leadership rather than of com- 
manding authority. When they decreed that “the executive power shall 
be vested in a President” they did not realize that some day these nine 
words would serve to consolidate the largest amount of authority ever 
wielded by any man in a democracy. They did not realize that with the 
growth of the nation this office would inevitably become the focus of all 
federal authority and the symbol of national unity. 

Why was the presidency established? Largely because the experience 
of the country during the Revolutionary War and under the confedera- 
tion had shown the urgent need for one. Executive work 
had been handled by committees of the old Congress, and 
later by secretaries; but this arrangement proved quite 
unsatisfactory, and it was generally agreed that in the new government 
a one-man executive ought to be provided. All the state constitutions 
had made provision for governors. A plural executive at the head of the 
federal government would place the nation at a disadvantage in its 
dealings with the states. It would be handicapped in negotiations with 
foreign countries. A plural executive could not be commander in chief of 
the army and navy. At any rate the decision to have a president was 
reached without much argument, although Edmund Randolph of 
Virginia registered objection on the ground that a single executive would 
serve as ‘‘the foetus of a monarchy.” But how the chief executive would 
be chosen, whether he should be independent of Congress or not, and 
what powers he should have — these matters were not so easily decided. 
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As for the proper term, method of selection, powers, and functions 
of the executive, there were nearly as many different opinions as there 
were delegates. Hamilton expressed a preference for life thepresi- 
tenure, and a few others were willing that the President uential 
should hold office “during good behavior” ; but the majority 
were for limited terms ranging from two to twelve years. After a good 
deal of discussion the delegates agreed on a seven-year term, with a 
provision against reelection; then they reconsidered the matter and ulti- 
mately fixed the term at four years with no limitation on the number of 
limes that a President might be reelected to the office. 

The Constitution, therefore, contains no stipulation agzdnst a third 
term. But where the Constitution remained silent, usage stepped into 
the breach; and for over a hundred years the anti-third- 
term rule was commonly said to be one of the fixed tradi- third-term 
tions of American nalionad government — a tradition so 
strongly buttressed by both time and logic that it seemed improbable that 
it would ever be successfully defied. Washington started the precedent 
by flatly declining a third term. But he did not base his declination on 
the idea that third terms would be either undemocratic or dangerous. He 
was then approaching the age of threescore and ten, and pleaded “tlic 
advancing weight of years.” Jefferson declincci to be a candidate after he 
had served two terms, and made the tradition stronger by basing his 
refusal on the expressed L- dieJ that third terms would be incompatible 
with the public interest. Jackson, in 1836, might have had a third term, 
but declined the opportunity. Ind -cd, as President, he had repeatedly 
urged a constitutional limitation of teniurc to one six-yccir term. Grant 
and Theodore Roosevelt both sought third non-consecutive terms, but 
failed — one in the nominating convention, and the other at the polls. 
Calvin Coolid’gc could probably have claimed a third term by pointing 
out that, having come to the White House when his predecessor’s term 
was more than lialf through, he had yTved less than six years in all; but 
he surprised the country by announcing in 1927 that he did not “choose 
to run.” Thus the tradition seemed to be fairly well established; but in 
the siimmt-.r of 1940 President Franklin Roosevelt decided to accept the 
Democratic nomination for the third succes.sive time, and in due course 
was reelected. He was again elected in 1944, but died soon after his 
fourth inauguration.^ 

From time to lime, there have been proposals to amend the Constitu- 
tion so as t« make the question of presidential reeligibility more definite. 

* For further information, see Chatlcs W. Stein, 7“A« Thiri-Tem Tradition: Its Rise and 
CoUa^ m American Polities (New York, 1943 ). 
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The latest of these is a proposed amendment which Congress submitted 
to the states in February, 1947 for their ratification or rejection. The 
fate of this proposal is still uncertain. It would make a person forever 
ineligible for the presidency if he has held the office or acted as President 
for one calendar year or more in each of two terms. In practice this 
would mean that the maximum tenure of the office would be two terms 


or eight years. These terms, moreover, need ni^t be consecutive. Should 
the amendment be adopted, whoever is serving as President at the time 
would be permitted to finish his term though he might thereby exceed 
the new eight-year maximum. 

• Even more difficult than the question of term and reeligibility was the 
problem of how to choose the President. Most of the delegates favored a 
HB proposal to let Congress do the choosing, and that plan was 

IN RELATION provisionally adopted. But at a later stage the members of 
TO CONGRESS, convcntiou became convinced that such an arrangement 
would destroy their system of checks and balances. The question was 
therefore reopened and finally settled in an entirely different way: 
namely, by the expedient of indirect election. I’herc were a few who 
favored direct popular election, but the majority were strongly opposed 
to that plan because they feared that it would open the door to the choice 
of demagogues. Accordingly, they adopted the plan of indirect election 
by presidential electors because it seemed to have fewer objections than 
any other among the various methods propo.scd. 

This pltm, as outlined in the Constitution, is a relatively simple one 
and allows a great deal of latitude to the states. Briefly, it provided that 


THE ORIG- 
INAL METHOD 
OF CHOOSING 


each state should “appoint in such manner as the legislature 
thereof may direct” a number of “electors” equal to the 
state’s combined quota of senators and representatives 


mn/****" Congress. For example, a state having two senators and 

five representatives would choose seven electors. In due 


course tliesc electors were to meet, each group in its own state, amd give 


their votes in writit^ for two persons, of whom at least one must not be 


an inhabitant of the same state as the electors. The ballots were then to 


be sealed and transmitted to the president of the Senate, who was di- 
rected to count them in the presence of both Houses and to announce the 
result. The person receiving the most votes was to be President, provided 
he obtained a clear majority of all the electoral votes, and the one ob- 
taining the next highest number was to be Vice-President if he fulfilled 
the same requirement. 

'■/Some among the firamers of the Constitution expected that very 
sddom would any candidate receive this dear majority. George Mason, 
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THE PROVI- 
SION IN CASE 
or AN INCON- 
CLUSIVE 
ELECllON. 


one of the leaders in the convention, predicted that it would not happen 
more than once in twenty elections. So provision was made that, in 
case no one obtained a majority of the electoral votes, the 
House of Representatives (voting by states and each state 
having one vote) should choose from among the five highest. 

Note that in thus “voting by states” every state was given 
an equal voice, no matter what its population. New York 
has forty-seven electoral votes, while Nevada has only three; but when 
the election is thrown into the House of Representatives the provision is 
that each of these states has one vote only. The congressmen firom each 
can merely decide how the state’s single vote shall be cast. In the event 
of a tie in the electoral vote of the nation, it was provided that the issue 
would be settled in the same way. The stipulation that the House should 
vote by states, not by individual members, is significant. This was looked 
upon as a very important concession to the small states and a partial 
compensation for what they had surrendered in the Great Compromise. 

The plan of indirect election had the merit of satisfying those who did 
not want the President elected directly by the people or directly by 
Congress. It gave the large states an initial advantage, but 
raised the small states to a plane of equality with them in 
case the electors failed to give any candidate a clear major- 
ity. The plan was adopted not because the makers of the 
Constitution believed it i., be ideal, but because they felt 
that it was open to fewer objections than any of the other 
plans. They were overwhelmingly against direct popular 
election, for they had read ancient history to some purpose. 

They knew that tyrants and dictators in Greece and Rome had fre- 
quently been catapulted into their posts of power by the acclaim of the 
multitude. Let the states appoint thoughtful men as electors, therefore, 
and commit the choice of the President to these electors. This seemed to 
be a safe, if not an altogether demot t atic plan. The delegates felt that all 
classes of the people would be satisfied with it. 

For the moment, ‘they were right. When the provisions of the Con- 
stitution were made public, there was almost unanimous approval of the 
plan for indirect presidential elections. Almost every other 
feature of the new Constitution was assailed; but this one worked in 
escaped the barrage of criticism. And in the first two earuest 

elections the scheme functioned exactly as its originators 
intended.^ Everyone expected Washington to be chosen, and he was. 


WHERE IT 
CAM]-: FROM. 

MOTIVES 
WHICH DIC- 
TATED *niE 
SELECTION OP 
I'lUS MECH- 
ANISM. 


^ In 1789 and in 1793 all the electors voted for Washington (thus making him the imani- 
mous first choice), hut their second choices were well scattered, thus indicating that they were 
using their individual judgment and were not being pledged in advance. 



150 


THE GOVERNMENT OF THE UNITED STATES 


Then a different course began to shape itself. At the third election (1796) 
it was well understood, even before the electors met, that most of the 
presidential electors would vote for either John Adams or Thomas 
Jefferson, although in no case were any pledges exacted. In 1800 things 
were carried a step further. Two weU-defined political pzurties, Re- 
publicans and Federalists, had now arisen, and at the election of that 
year both put forth their candidates. Electors were chosen on the tmder- 
standing that they would vote for the nominees of their party. The 
Republican electors marked their ballots for Jefferson and Burr, while 
the Federalist electors did the same for Adams and Pinckney. No other 
czmdidates were considered.^ Deliberation on the part of the electors 
thus became a fiction; henceforth they were to serve as mere automatons, 
selected because they would do what they were told to do. The heart of 
the original plan was cut out within ten years, and never since has there 
been any serious attempt to restore it. 

The people, not the electors, have been choosing the President and the 
Vice-President for more than a hundred and forty years. This is because 
all the state legislatures have directed that presidential 
T^'^NCE. electors shall be chosen by popular vote and these electors 
are always pledged to the nominees of the national party 
conventions. The electoral college has thus lost all discretion in the 
choice of a President, but it continues to go through its gestures every 
four years. It has become an anachronism. Why, then, is it not abolished? 
'Fhe answer is that any proposal to abolish it would precipitate a con- 
troversy as to what provision should be made in case no presidential 
candidate received a popular majority at the polls. Obviously the present 
plan of equal voting by states in the case of an indecisive election ought 
to be discarded if the Hou.se of Representatives is to continue its consti- 
tutional function of breaking a deadlock; but the smaller states would be 
reluctant to ratify any amendment which surrendered their present 
status of equality. 

The election of 1800 was also significant in that it disclosed a serious 
flaw in the Constitution as the framers worded it. The Constitution in 
A DEFECT IN Original form provided that the electors should vote for 
THE ORIGINAL “two pcrsons” without designatir^ which was the elector’s 
choice for President and which for Vice-President. In 1800 
Jefferson and Burr both received the votes of all the Republican electors, 
which meant, of course, that they got an equal number of votes. They 
had been put forward by one political party with the infcntion that 
J 'fferson should be chosen President and Burr Vice-President; but the 

^ Except that a Federalist elector in Rhode Island voted for Jay instead of Pindoiey. 



THE PRESIDENT 


151 


plan went awry because both received “the highest vote,” which accord- 
ing to the Constitution was to determine the choice of a President, and 
neither obtained the “second highest,” which was to designate the 
Vice-President-elect. 

Happily, the framers of the Constitution had been foresighted enough 
to insert the provision that* in case of a tie the House of Representatives 
should determine the choice; and the House did so, choosing 
Jefferson President on the thirty-sixth ballot after an e^toated. 
exciting contest. Then, as a safeguard against any future 
confusion, an amendment (the twelfth) was added to the Constitution in 
1 804. This provided, among other things, that the electors in the several 
states should “name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice-President.” So the 
electors now cast two ballots, where originally they marked only one. 

During the seventy years following the adoption of the twelfth amend- 
ment, presidential elections were held without any trouble of a serious 
nature. In 1824, *^ruc, no candidate for President re- xHEiNDEa- 
ccived a clear majority of the electoral voles; and the Hou-se sivts eleg- 
of Representatives once more had to make the choice. It 
selected John Quincy Adams, much to the disgust of Andrew Jackson’s 
supporters, who felt that because Jackson had obtained more electoral 
votes than Adams he ought to have been chosen by the House. There was 
some talk of again changing the Constitution, but nothing was done. 

It was not until the election of 1876 that another perplexing difficulty 
arose. From several states, on that occasion, two different sets of electoral 
certificates were received. Who should determine which of h^ves- 
thesc was valid and entitled to be counted? The Constitution ■nujE.s con- 
had not anticipated this eventuality; it merely provided that 
“the president of the Senate shall, in the presence of the Senate and the 
House of Representatives, open all the certificates, and the votes shall 
then be counted.” As it happened, however, the Senate at this lime con- 
tained a majority of Rcpublicam and the House a majority of Democrats. 
Accordingly, if the president of the Senate took upon himself the duty of 
deciding which set of certificates ought to be counted, the election of 
Ruthexford B. Hayes, the Republican candidate, would be assured. 
But if the question of validity were left for decision to the two Houses 
in joint session, then the Democrats would have a majority and the elec- 
tion would go to Samuel J. Tilden. As a further complication, the joint 
rules of the 1^0 Houses provided that no disputed election returns should 
be counted unless both the Senate and the House of Representatives, 
acting separately, shwld so authorize. 
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Neither House, of course, would vote to authorize the counting until 
the question of disputed votes could be settled. And each insisted on hav- 
ing the matter settled its own way. As matters stood there 
was no possibility that any of the disputed votes could be 
counted, or either candidate elected, unless the two Houses 
were willing to compromise their differences. In some countries such an 
impasse would have led to serious trouble. In more than one of the Latin- 
American republics, a less awkward situation has precipitated civil war. 
But in the United States the counting of electoral votes is the end of a 
revolution, not the beginning of one. So the statesmen of the two parties 
put their heads together and worked out a solution.^ Briefly, they agreed 
that Congress should at once establish a special commission of fifteen 
persons: namely, five senators chosen by the Senate, five representatives 
named by the House, and five justices of the Supreme Court. This com- 
mission was to investigate the validity of the disputed returns and decide 
which ones should be counted. Then both Houses would accept their 
decision. The commis.sion was quickly brought togetlier; it heard both 
sides of the controversy; and by a majority of one vote its rulings deter- 
mined the election of President Hayes.® 

While the matter wtis finally .settled in this way, it had engendered a 
good deal of ill feeling. Congress felt the desirability of making sure that 
rre SEQUEL — ^ similar deadlock should not occur again. After prolonged 
THE ACT OF discusslons and various delays, it finally enacted a statute 
(1887) defiling witli the whole subject of disputed votes, tuid 
this law is still in force. It provides that each state must now determine, 
in the first instance, all disputed questions concerning the choice of 
presidential electors from that state. If in New York, for example, two 
groups of electors claim to have been chosen at the polls, and the courts 
of New York have decided in favor of one group, the votes of this group 
will be counted. But if the issue has not been decided by the state courts, 
each branch of Congress shall pass on the matter separately; and, if they 
fail to agree, then no votes from the state are to be counted at all. 

Thus far we have been speaking of a presidential election firom the 


* P. L. Haworth, The Hayes-Tilden Disputed Presidential Election of iQyS (New York, 1906). 

* Of the 369 electors, 184 were pledged to Tilden (Democrat), 164 to Hayes (Republican), 
and 21 votes were in dispute, namely, those of South Carolina, Florida, Louisiana, and one 
vote from Oregon. To the electoral commission the Senate appointed three Republicans and 
two Democrats, while the House of Representatives appointed three Democrats and two Re- 
publicaxis. Of the five Supreme 0 >urt justices, three had been Republicans before their ap- 
pointment to the bench, and two had been Democrats. Thus the electoral commission, as 
finally constructed, contained eight Republicans and seven Democrats. All, hbwcMpr, took an 
oath to decide the issue on its merits and impartially. On every disputed question, neverthe- 
less, the commission divided on straight party lines and gave the entire twenty-one disputed 
votes to Mr. Hayes. 
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Standpoint of the Constitution and the laws. But from neither of these 
does one get an adequate idea of the way in which the present 
election is actually conducted. The Constitution provides method of 
only three steps: the choice of electors, the voting by elec- 
tors, and the opening of the electoral certificates in the presence of 
Congress. But in practice two other steps have developed, so that there 
are now five in all. The first three arc of great importance, while the last 
two, the voting by electors imd the opening of the electoral returns, have 
become mere formalities unless something quite out of the usual occurs. 


PRESIDENTIAL NOMINATIONS 


FIRST step: 
NOMINATION 
OF CANDI- 
DATES. 

STAGES IN 


I. THE CALLS 
FOR THE 
PARTY 

CONVENTIONS. 


The first step in the choice of a President is the nomination of candi- 
dates, a matter on which there is not a word in the Constitution, for it 
WM not intended that there should be any nominations. 

The process begins with the calling of the national party 
conventions, but before this is done there is always some 
informal grooming of prospective candidates. The call for a 
national party convention is issued by the national com- 
mittee, which (as already explained) is a body made up of nominaiton 
party delegates from all the states and certain outlying ‘’■'ocedure: 
possessions.^ Each national committee calls its own con- 
vention, decides the time and place, and makes the pre- 
liminary arrangements. Usually the calls arc issued in 
January or February of a presidential year, and the 
conventions meet during the summer, a few weeks apart. 

During this interval between the call and the convention, the political 
p2U"ties in each state select tlieir delegates. Until recent years, every 
state had twice as many delegates as it had senators and 
congressmen combined. But under a new rule of 1940 the 
Democrats allow two additional delegates to states that 
went Democratic in the previous presidential election. 

The Republican rules have been cl-angcd in 1913, 1923, 
and 1940, As they now stand, each state, gets four delegates at large and 
two delegates for each congressman at large (if it has any),* together with 
three additional delegates if the state went Republieam at the last presi- 
dential or senatorisd election. In addition, each congressional district 
within the state is given one delegate if it cast i ,000 Republican votes 
at the last election and an additional delegate if it cast 10,000. Dele- 


2 . SELEC- 
TION OF DEL- 
EGATES TO 
THE 1‘ARIV 
CONVENTIONS. 


•Seep. 137, 

*A congressman at large is one elected by the whole state and not by a congressional 
district. For the reason why states occasionally have congressmen at large see pp. 310-31 1. 
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gates are also allotted, by both parties, to the territories and insular 
possessions.' The total regular membeiship of each national convention 
is well over a thousand. In addition, each state is allowed 
NATES. ^ equal number of alternates, who serve in case any of 

the regular delegates are absent. Thus, with a full quota of 
delegates and alternates in attendance, the Democratic and Republican 
national conventions arc huge, unwieldy gatherings. National conven- 
tions are also held by the Prohibition, Socialist, and Co mmun ist, parties, 
but they arc very much .smaller. 

How are delegates and alternates chosen? Until the early years of the 
twentieth century they were always named by pzuty conventions held 
in the states and congressional districts. Then, in 1905, 
Wisconsin originated the presidential primary, requiring 
DELEGATES dclcgatcs lo bc elected directly. Within the next two decades 

NATES*™**' ^™ost thirty states adopted the presidential primary in 

various forms. They provided for: (t) the direct election of 
delegates, who in most cases could bc pledged to support some particular 
presidential aspirant; or (2) in two thirds of all ca.sas, for a preferential 
vote to indicate the popular strength of all aspirants within each party; 
or (3) for both of these practices.® The movement declined rapidly after 
1916. Eight states repealed their presidential-primary laws; two aban- 
doned them as unconstitutional. In several states the law binds the 


METHODS OF 
GlIOOSINO 
DELEGATES 
AND ALTER- 
NATES. 


delegates morally to support the p>opular choice — to their best judgment 
and ability (Ohio), by all honorable means in their power (Pennsyl- 
vania), as long as his nomination is possible (Maryland). Such injunc- 
tions have proved ineffective.® 


A NATIONAL CONVENTION AT WORK 

Then comes the meeting of the convention. The Republican conven- 
tion meets in one city and the Democratic in another; but the procedure 
in each case is much the szimc. The thousand delegates are 
vENTON^**' seated in the front portion of a great hall, with the alternates 
occupying the rear. These delegates and alternates are 
mostly active party workers in their home states, with a good sprinkling 
of congressmen and ex-congressmen. Formerly they included a lai^e 
quota of federal officeholders, such as postmasters; but the Hatch Act of 

^The Republicans allot two delegates to Puerto Rico and three delegates each to the 
District of Columbia, Alaska, and Hawaii, giving a bonus of two to Alaska and Hawaii if 
the territorial delegate is a Republican. The Democrats allot six delegates each of these 
cases; and also six to the Canal Zone and two to the Virgin Islands. 

* For a full discussion, see Louise Overacker, The Presidential Primary (New York, I926)« 

’ For comment on the merits and defects of presidential primaries, see p. 166. 
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1939 now prohibits all such persons from serving as delegates to party 
conventions. Delegates and alternates are grouped on the floor by states, 
a huge placard indicating the location of each. Each delegation is pro- 
vided with a microphone, connecting with the public address system, so 
that any delegate who speaks from the floor can be heard throughout 
the hall, and indeed throughout the nation, for the proceedings are 
broadcast over the national radio hookups. 

At the front of the hall is a great stage, on which the principal dig- 
nitaries are given seats. A temporary chairman is chosen, usually without 
any opposition, and proceeds to deliver from the stage a keynote speech 
in praise of the party’s achievements. A committee is then appointed to 
examine the credentials of the delegates. When its rejjort has been 
adopted, the convention elects a permanent chairman (who also un- 
burdens himself of a speech) and proceeds to consider the party platibrm. 
This i)latform has been framed in advance by a committee appointed for 
the purpose. Some planks in it may give rise to debate, but as a rule the 
platform is adopted without much change. 

Finally, on the third or fourth day, after these tedious preliminaries 
are over, the great item on the calendar is reached, and nominations for 
the office of President are announced by the chairman to be 
in order. The roll of states is called in alphaljetical order, 

.Alabama first and Wyoming last. The chairman of any 
state delegation, or someone acting for him, may make a nomination. 
If a state has no candidate of its own, no “favorite son” as he is called, it 
may yield its place in the alphabet to some other state. Thus Alabama 
may yield to New York and the chairman of the New York delegation 
will proceed to nominate his candidate in a eulogistic address. The 
nomination is then seconded, with further eulogy, by delegates from 
various states.* These nominations and speeches may take a whole day, 
or perhaps a couple of days. It is a time-consuming process because the 
placing of each candidate’s name in nomination is the signal for a demon- 
stration on liis behalf. Led by the delegates from the state which has 
nominated him, a procession starts through the aisles, gathering as many 
adherents as it can and making as much noise as lusty lungs can produce. 
Sometimes these demonstrations last a half hour or more, with the 
galleries joining in the bedlam. Admission to these spectators’ geilleries, 
by the way, is by ticket — each candidate being given his share of tlie 
tickets, which he distributes among his supporters. 

After all the nominations have been made, the voting begins. It is not 

* In the Republican convention of 1940 nominating speeches were limsted to thirty minutes; 
seconding speeches, to five. Of the ten persons nominated, half were seconded four times each. 
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5. BALLOT- 
ING ON NOM- 
INAllONS. 

THE RE- 
PEATED ROLL 
GALIE. 


by ballot but by a voice vote. The roll of the states is again called in 
alphabetical order, and the chairman of a delegation an- 
nounces: ‘‘Alabama (etc.) casts its votes for So-and-So”; 
or he may report a divided vote, some for one Ccindidatc 
and some for another.^ In both the Democratic and the 
Republican national conventions a majority is sufficient 
to nominate; but a clear majority of all the delegates is 
needed. Accordingly, when several candidates are in the running, with 
strong support, it is often necessary to take ballot after ballot before any 
one of them fulfills the requirement. As the polling goes on, the weaker 
candidates drop out; votes are shifted around on successive ballots; one 
roll call follows another until a decision is reached. Tlic convention hall, 
in these midsummer days, becomes a sweltering cockpit and as a rule 
both the delegates and the spectators are thoroughly wilted before a 
decision is reached. 

It required thirty-six bcillots to nominate Garfield at the Republican 
national convention of 1880. Woodrow Wilson, at the Baltimore con- 
vention of 1912, was not chosen until forty-six ballots had 
been taken. At the Democratic national convention of f924, 
it required one hundred and three ballots to make a nomi- 
nation. On the other hand, a national party convention makes its choice 
on the very first ballot seven times out of ten. The Republican conventions 
did so in 1924, 1928, 1932, and 1936; the Democratic, in 1928, 1936, 
1940, and 1944. 

' When the presidential candidate has been chosen, the selection of the 
party nominee for the vice-presidency is made in the same way, but 
usually with less trouble and sometimes in a great hurry, for the big 
fight is over and the delegates are in a mood to get home. But in nominat- 
ing the candidate for the vice-presidency there are roll calls, speeches, 
demonstrations and ballotings — all less exciting, as a rule. In some 
cases, however, the contest for this nomination becomes close and 
exciting. It Ls an axiom of practical politics that the vice-presidential 
nominee should be someone who will “balance the ticket”; that is, he 
should supplement the strength of the presidential nominee by being 
drawn from another region of the country and perhaps representing a 
different section of the party. 

-A national party convention in the United States is a unique affair. 
There is nothing like it anywhere else on earth. The great concourse 


SOME 

EXAMPLES, 


* Until 1936, the Democratic party adhered to the unit rule, under which (if the state con- 
vention applied it) the delegation cast its votes solidly for one candidate, llie rule could not be 
applied if the delegates were elected directly from congressional districts according to state law. 
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with its flag-bedecked stage and walls, the crowded floor and aisles 
with delegates milling aroimd, the blaring bands and loud-speakers, the 
galleries filled with cheering onlookers, the atmosphere 
electric with excitement ^ — all this provides a spectacle not 
soon to be forgotten. A visitor from Mzirs, looking at this 
sweltering throng, might wonder how a great nation expects to uncover 
good Presidents by such turmoil methods. The answer is that it doesn’t. 
The nominee is not usually chosen by this howling mob of perspiring 
delegates. They are merely behaving like whirling dervishes while the 
issue is being settled for them in private conference. 

In most cases, a relatively small number of party leaders and chairmen 
of the delegations from the big states have the convention well in hand. 
Somewhere, away from the madding crowd, these moguls 

. , , . , , , . , . WHERE THE 

of the pa^ty are leaning across a table, conferring, bargain- trick is 
ing, and deciding how whole blocks of votes shall be cast at »wng 

^ njR N£D 

the next balloting. Sometimes they find it a hard job, but all 
energies are concentrated upon it; for they know that if they fail to agree 
the convention may get out of patience and choose someone whom none 
of the leaders wants. The dickering may be prolonged; meanwhile the 
convention keeps up its round of balloting until the word is passed down 
and some candidate jumps into what looks like a decisive lead. Then the 
deadlock breaks; the delegates tumble over one another in their anxiety 
to be with the winner, and the nomination is made in a burst of en- 
thusiasm. The nominee is duly notified and accepts informally; but his 
formal address of acceptance dn which he sets forth his own views on the 
principal issues) is usually not delivered until tlie second week of August. 
In 1932 and 1936 Franklin Roosevelt, breaking with precedent, ad- 
dressed the Democratic convention immediately after he had been 
nominated; in 1940 he did so over the radio from Washington. 

With the framing of platforms, the naming of candidates, and the 
appointing of a new national committee for the next four years, the party 
conventions have finished their work, The next step is the 
nomination of presidential electors in the several states. In 
each state the political parties put forth their slates of nation of 
electors, nominated in whatever way the state. laws or party eumjtors. 
rules prescribe. These electors are usually prominent party step: 
workers, but must not be federail officeholders. In most of the elec- 
the states their names go on the ballot in parallel columns, 
and on theiday set for the national election in November the 
voters in.each state decide which group of electors shall be chosen. When 
the voter marks his ballot for a certain group of electors, however, he is 
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in reality indicating his preference for one of the candidates already 
named by the national conventions. In some states the ballots do not 
bear the names of the presidential or vice-presidential candidates, but 
only list the electors; in others they omit the names of the electors anH 
bear only those of the candidates. As a practical matter, it makes no 
difference to the voters. In cither ca.se, from the voter’s point of view, the 
voting is just as directly for the ceuididates as if there were no intervening 
electors at all. 


POPULAR 

VOTE. 


But the results are not necessarily the same as th<!‘y would be if there 
were no presidential elei-tors and the election were determined by a 
plurality of individual votes. The candidate who gets the 
TORAL VOTE votcs m thc country as a whole is not certain to be 

AND THE elected. This is because the electors in each state are always 

vote! chosen as a group.‘ llic party which polls a plurality in any 

state gets all the presidential electors from that state, while 
the other party gets none. No matter how small the plurality at thc polls, 
it sufiices to elect thc state’s entire quota of presidential electors. At the 
election of 1884, example, the Draiocratic plurality in New York 
was only 1,149, but it was sufficient to give Grover Cleveland the entire 
group of thirty-six presidential electors from that state, thus ensuring 
his election. On thc other hand, a large popular majority in any one 
state has no additional bearing on the outcome of the election. However 
large it may be, it does not add any additional electors. As a matter of 
actual experience, however, thc President-elect has usually Ijecn thc 
choice of both thc electors and thc people, although there have been 
some exceptions, especially during the past seventy years. For example, 
thc elections of Hayes in 1876, Harrison in 1888, and Wilson in tgia 
were achieved in spite of thc fact that no one of them obtained a majority, 
and only Wilson a plurality at thc polls. 

In any event, whether a candidate obtains a jxjpular majority or not, 
tlie election is really determined at thc polls in November unless sorac- 
eourth thing very unusual happens, such as the failure of any can- 
stee: elec- didatc to get a majority of the presidential electors. Never- 
theless, the Constitution requires two further steps in the 
BY THE choice of a President. The electors who have been chosen in 
electors. come to their own state capital in December 

and go through the motions of balloting for the candidates whom their 


FOURTH 
step: ELEC- 
nON OF ™k 
PRF^DENT 
BY THE 
ELECTORS. 


' Virtually always, although thc electors may be voted for individually. There may seem 
to be no reason why a voter should mark Im ballot for some electors in one column and some 
in another. Yet, in a close poll, the electoral ticket has more than once been split because of 
the popularity or unpopularity of individual candidates: for example, Maryland in 1904 
and 1908; California in 1912; and West Virginia in 1916. 
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party nominated at the national convention several months before. No 
constitutional or legal provision prevents them from marking their 
ballots for someone else, but they never do. They are pledged, and they 
vote accordingly. Suppose, however, that one of the candidates nomi- 
nated for President by the national party conventions should die during 
the interval between the November polling and the assembling of the 
electors in December. Would the electors then deem themselves entitled 
to make a free choice as the Constitution intended? Horace Greeley died 
under such circumstances in 1872. Otherwise, he would have received 
sixty-six votes. He did receive three, which Congress rejected, the other 
electors scattering their support among four persons. Nowadays this 
cannot occur. By a vote of the convention, the national committees of 
the parties are empowered to fill any vacancy in the ticket or else call 
a convention for the purpose. 

When the electors have marked their ballots, and tliese ballots have 
been counted, a certificate from each state is immediately sent to 
Washington attesting the result. There, as has been said, 
the president of the Senate supervises the opening of the 
certiticates in the presence of both Houses of Congress. As a and count- 
rule this is a pure formality and merely discloses what 
evcryl^ody knew before. But it may happen that the result 
is a tic, or that no candidate has received a clear majority of the total 
electoral vote. Then the House of Representatives proceeds to choose a 
President from among the three candidates who have stood highest in 
the electoral returns. And in this balloting the members vote by states, 
not as individuals, a majority of the states being ncxessar)’ to a choice. 

In case the electors have failed to elect a Vice-President by a cleat 
majority, the Senate makes the choice between the two highest candi- 
dates — the senators voting as individuals tmd not by states. 

On only two occasions, the last of them more than a century 

ago, hzLs the House been called upon to sele<'t a President; 

and on only one occasion (in 1837) has the choice of a Vice-President 

been decided by the Senate. ^ 

Prior to the adoption of the twentieth amendment in 1933, the 
President was inaugurated on March 4, four months after the November 
polling. This interval often proved embarrassing beeause an 
outgoing President could accomplish little during these last tweniteth 
months, even though a critical situation might demand "^ndment. 
action. So^t is now provided that the terms of the President and Vice- 
President shall end at noon on January 20, and the new inauguration is 
held on that dale. Likewise the twentieth amendment stipulates that 
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if a President-elect dies before the beginning of his term, the Vice- 
President-elect shall become President. Or if, when the inauguration 
date arrives, no President has been elected or has qualified, the Vice- 
President-elect shall act as President until the matter is settled. This pro- 
vision takes care of the possibility that an indecisive presidential election 
might have to be taken into the House of Representatives, and that this 
body, which meets on January 3, might be unable to make a choice 
within the seventeen days that are available before the inauguration 
date. Finally, the amendment gives Congress power to determine by law 
what shall be done in case neither a President nor a Vice-President has 
been elected when the 20th of January arrives. 

At his inauguration, the President takes the oath of office which is 
prescribed in the Constitution. Ordinarily this is administered by the 
THE iNAu- Chief Justice of the United States during a public ceremony 
ouRATioN OF at thc CEist front of the capitol. But when a President dies in 
A PRESIDENT, officc, and a Vice-President succeeds him, the latter taikes 
the oath at once and in private. Thus, Calvin Coolidge was sworn in by 
his father, a rural justice of the peace, whom he happened to be visiting 
in Vermont when President Harding’s sudden death occurred.* No 
officiztl act can be performed by the President until he has taken the 
oath, which is as follows: “I do solemnly swear (or affirm) that I will 
faithfully execute the office of President' of the United States, and will to 
the best of my ability, preserve, protect and defend the Constitution of 
the United States.” 


WHY GREAT MEN ARE SELDOM CHOSEN 

In Lord Bryce’s analysis of the spirit and workings of American govem- 
LORD BRYCE “^cnt fifty-odd years ago a notable chapter was devoted 
ON THE to the question, “Why Great Men Are Not Chosen 

PRESIDENCY. Presidents”: 

Europeans often ask, and Americans do not always explain, how it happens 
that this great office, thc greatest in the world, unless we except the Papacy, to 
which anyone can rise by his own merks, is not more frequently filled by great 
and striking men. . . . [Since] the heroes of the Revolution died out with 
Jefferson and Adams and Madison, no person except General Grant has 
reached the chair whose name would have been remembered had he not been 
President, and no President except Abraham Lincoln has displayed rare or 
striking qualities in the chair 

If Bryce were writing today, he would change the foregoing.paragraph 
tonsiderably, for at least three or four Presidents with “rare or striking 

^ The American Commonwealth^ Vol. 1, chap. viii. 
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THE NATION 
HAS NOT 
ALWAYS 
UTILIZED ITS 
GREATEST 
MEN. 


qualities” have occupied the White House during the past fifty years. 
Most Americans regard Grover Cleveland and Woodrow Wilson as 
“great” Presidents, even when measured with John Adams 
or James Madison; and there are few who would deny 
to either of the Roosevelts the posse.ssion of “striking” 
qualities. Among the thirty-two Presidents of the United 
States there have been nearly as many great and striking 
figures as one can discover amon^ the prime ministers of England during 
the past hundred and fifty years, although this is a matter on which 
there might be difference of opinion. There have been men of small 
caliber in the White House at times, but Downing Street has also had its 
share of them.' The Third French Republic, during the seventy years 
between its inception and collapse, had an even more generous sprin- 
kling of small-caliber prime mini.stcrs. America is not alone in permitting 
mediocrity to gain, at times, the highest honor in the land. 

Still, the query propounded by I.x)rd Bryce is a suggestive one and 
deserves discussion. The United States has failed to utilize in tlie presi- 
dential office a long line of outstanding statesmen: Hamil- illus- 
ton, Marshall, Gallatin, Webster, Clay, Calhoun, Seward, trations 
Sumner, Blaine, Hay, and Root — to name only a few. 

On the other hand, it has bestowed its highest honor on men like 
Fillmore, Pierce, Arthur, and Harding, of whom no one now knows 
much (or cares to know) except that their names have achieved im- 
mortality on the roll of chief executives. Certain it is that the standard 
has not been so high as the Fathers of the Republic expected, for Hanoil- 
ton in 1 788 voiced the prediction that “the office of President will seldom 
fall to the lot of anyone who is not in an eminent degree endowed with 
the requisite qualifications. ... It will not be too strong to say that there 
will be a constant probability of seeing the station filled by characters 
preeminent for ability and virtue.” 

- Several factors contribute to the election of Presidents who do not 
necessarily possess conspicuous merit.* In the first place, the greatest 
asset of a presidential candidate is “availability.” A 
candidate has availability if his place of residence, tempera- 
ment, affiliations, public record, and place in the public 
imagination seem likely to impress the electorate — at the 
moment. At the approach of an election campaign there 
may be many aspirants with the desired qualities; or, on the other hand. 


AVA11A.BIUTY 
CXIUNTS FOR 
MORE THAN 
PERSONAL 
MERIT. 


^ A full ac^snint may be found in Clive Bighorn, The Prime Minisiers ej Great Britain (New 
York, 1923). 

* For an interesting discussion of this topic see Harold J. Laski, The American Prrsideruy: 
An Interpretation (New York, 1940), pp. 41/. 
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both political parties may be hard pressed to find anyone who comes at 
all near qualifying. There may be plenty of “presidential timber” or a 
great scarcity of it. It sometimes happens, moreover, that a man who is by 
common agreement the strongest possible candidate in one year may be 
wholly out of the running a few years later. The right candidate during 
an era of peace and prosperity would be the wrong candidate for a 
depression or an emergency. Availability and high personal competence 
on the part of a candidate do not necessarily go together. National 
nominating conventions are primarily concerned n\ finding candidates 
who will win. Whether they will display real executive competence, when 
called upon to do it, is not so important to party leaders whose immediate 
goal is to capture or retain the spoils of office. 

It might be supposed, for example, that long experience in political 
life would be an asset to one w'ho seeks the nomination; but usually it is 
not. The man who spends a long term in public olficc, if he 

IX>NG rOLIT- ' ‘ \ 

icALEXPE- has a will of his own, is certain to accumulate political 
RiENCE IS A enemies. By supporting some measures and opposing others, 
RATHER antagonizes voters — sometimes a great many of them. 

THAN AN h is an axiom of politics that most peoi^lc vote their rosent- 
ment rather than their appreciation, and for that reason a 
man with a long record in public office is not usually looked upon as a 
strong candidate. On the other hand, candidates for the presidency are 
not often recruited directly from private life. Of the Presidents during the 
past fifty years, four (Harrison, McKinley, Harding, and Truman) 
served in Congress before going to the White House. All the others 
possessed executive experience. 1 aft and Hoover had been in presidential 
cabinets; Cleveland and the two Roosevelts had served as governors of 
New York, Wilson as governor of New Jersey, and Coolidge as governor 
of Massachusetts. Experience, therefore, but not loo much of it, seems to 
be what is required. Only once in recent years has either of the major 
political parties nominated a presidential candidate who, at the time of 
his nomination, had no cxjx^riencc in public office. This was the surprise 
nomination of Wendell L. Willkic by the Republicans in 1940. 

It is politically desirable, again, that presidential candidates shall be 
taken from what are called pivotal states, I'his results from the fact that 
the presidential election is not determined by the plurality 

THE INFLU- - / - , , , , , . . - , 

ENCE OF THE oi thc total votcs cast by the people but by a majority of the 
“pivotal” electors chosen. The successful candidate must carry enough 

STATES * 

states to control this electoral majority; hence hi; should be 
strong in those sections of the country which provide most of the presi- 
dential electors. If one will look over the presidential nominees of the two 
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major parties during the past fifty years, it will be seen that geography, 
quite as much as personal qualifications, has had to do with the selection. 

Seekers for the nomination are at a disadvantage if they come from 
very small or heavily partisan states; and most of the states are in that 
category. To be strictly truthful one should amend the rrepRAc- 
saying that “every American boy hjis a chance to become tical im- 
President,” by adding: “if he lives in one of the big, doubtful 
states.” If he is a Republican and lives in one of the southern states, he 
has, statistically, no chance whatever. No Republican candidate for the 
presidency has come from any southern state since the Republican party 
was born, over eighty years ago. On the other hand, it is almost incon- 
ceivable that the Democrats, under ordinary conditions, would select 
their standard-bearer from a state which is so hopelessly Republican 
that he would have no chance of carrying it. Good political strategy 
dictates that the presidential candidate should be someone who is 
stronger than his party — who can carry states which the party would 
not ordinarily win. He should be able to swing one or more of the 
pivotal states. Is it not significant that only four Presidents during the 
past s<;v<‘nty years have come from states other than Ohio and New 
York?‘ And in eveiy^ presidential election since the C^ivil War at least one 
of the major candidates has come from the same two commonwealths. 

It has been customary to say that there are always three classes of 
aspirants for the presidential nomination: namely, “logical candidates,” 
“favorite sons,” and “dark horses.” The logiczil candidates 
get into the running early, sometimes a year or two before 
the election. On paper they appear to have the elements of 
strength; thev draw support from various parts of the conn- ’• 
try and sometimes manage to pledge a considerable fraction 
of the delegates before the convention meets. A President who is serving 
his first term is always regarded as a logical candidate for a second term. 
It is only with great difficulty that anyone ckc can take the nomination 
away from him, and it has not been d ■'ue in either party during the past 
fifty years. 

Favorite sons are candidates brought forward by their own states even 
tlxough they may have, very little strength outside. There is always a hope 
that other states, particularly in the same region, may lend 
a hand. At any rate there are favorite sons aplenty in the 
early stages of every pre.sidential campaign. Sometimes the 
favorite soft is merely a stalking-horse, brought forth as a means of retain^ 

' These were Wilson of New Jersey, CooHdge of Massachusetts, Hoover of California, and 
Truman of Missouri. 
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ing freedom of action for the party in his own state. The local delegation 
pledges its supp>ort to him as a means of warding off any attempt to 
capture it for someone else. Then, at the convention, its strength can be 
used for trading purposes; it can be turned over en bloc to some candidate 
who has a chance of winning the nomination. Sometimes, however, the 
favorite son is a real candidate and stays in the beilloting to the end. 

Finally, there are the dark horses who trot into the political paddock 
and are what bookmakers would call a “long shot.” These ebony equines 
are not always avowed candidates, but it goes without say- 
MOR^^ ing that they are keenly receptive. Their chief hop>e lies in 
the possibility of a deadlock. With two or three strong candi- 
dates in the field, there is always a chance that the convention will take 
ballot after ballot without giving anyone the requisite majority. Then, as 
the delegates grow weary and discouraged, dark horses are brought 
forward in the name of compromise. Or, the improbability of any leading 
candidate's obtaining a majority may become apparent after only two or 
three ballots have been taken. The convention may then turn to a dark 
horse without further delay. 

Its action in doing so may be expedited by pressure placed upoif the 
delegates by people back home. For those who go to represent their 
party at a national convention, even though they may be 
officially unpledged, are u.sually deluged with telegrams and 
long-distance telephone messages from friends and sup- 
porters who urgently advise them what to do on the next ballot. The 
nomination of Wendell L. Willkie by the Republican convention in 1 940 
afforded a striking example of the way in which telegraphic pressure from 
the rank and file of the party, all over the nation, can sometimes impel a 
convention to do what it is not itself much minded to do. 

It would be difficult to make a list of all the considerations which 


EXTERNAL 

]>RE!iSURB. 


influence the action of a national convention in making its presidential 
PERSONAL nomination. A man’s age, family background, place of 

FACTORS IN residence and experience, his religion, his leanings to 
THE CHOICE, liberalism or conservatism, his economic affiliations past and 
present, his acceptability to the business interests or to the labor organ- 
izations, his past services to the party, his attitude on specific current 
issues, his skill as a vote getter if he has demonstrated it, and the general 
impression of himself which he has stamped upon the public mind — 
aU these things weigh in the selection. Yet none of them is closely related 
to -the possession of great intellectual capacity or administriitive skill. 
It is the business of a national convention to nominate a good candidate 
rather than to see that the country gets a good President. Hence the 
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ablest statesman in the land may be regarded as inferior, in point trf 
political availability, to some amiable compromiser from a pivotal state. 
To answer Lord Bryce’s question one might say that great men are not 
always elected to the presidency because great men do not necessarily 
make strong candidates. The pairty’s objective is a great victory, not a 
great President. 

The policy of rigidly fixing the date on which a presidential election 
must take place has also had its effect. Under the parliaunentary system 
of government, a general election must occur once in every ^ 
so many years, but within this time limit an administration of the 
can “go to the country” whenever it pleases. It can avoid a 
time when public opinion seems to be running adversely and can choose 
a moment when some popular stroke operates heavily in its favor. But in 
the United States a President cannot .seek a rcelcction whenever a pro- 
pitious juncture appears. He must wait till the constitutional date arrives. 
Hence the party leaders, in choosing the candidates, must have regard 
to the public temper of the moment. If eveiynhing is going prosperously, 
the “safe and sane” type of candidate has an advantage. But if the date 
for an election looms into view with the country' in a depressed and 
disillusioned frame of mind, then the advantage passes to someone who 
can impress the people with his ability to provide remedial leadership 
and give the country a new deal. That was the case in 1932. There are 
fair-weather candidates and there are those to whom the voters turn 
when the skies are darkened. 

Yet, the American presidency, when all is said, has maintained an 
amazingly good average of ability and statesmanship, save for a lapse at 
one period. It has been “one thing at one time, another at 
another, varying with the man who occupied the office and downs of 
with the circumstfmees that surrounded him.” ‘ During the presi- 

• DFNGY 

the first forty years of its existence — that is, from Washing- 
ton to Jackson — the standard was high. rhe.n it began to slip, and it 
kept slipping until the election of Lincoln in 1 860. Since the Civil War 
there have been big and little men in the White House, and some who fall 
in neither classification. Cleveland was a great President, by whatever 
standard judged; Theodore Roosevelt was a striking one; and Wilson’s 
place in history is assured by reason of the epoch-marking events from 
which his name can never be dissociated. As for the Presidents who have 
been in office during more recent years, their claims to greatness are as 
yet controversial — and a textbook is no place for political controversy. 

Looking into the future, there is nothii^ to indicate the likelihood of a 

* Woodrow Wilson, Cmstitutimal Government in the United States (New York, 1911), p. 57, 
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decided change for better or for worse. Some years ago, when the presi- 
dential primaries began to be used in a number of the states, 
T^rimtRE? predicted that the new method of choosing convention 

delegates would quickly put an end to those maneuvers 
and deals at national conventions which had occasionally resulted in 
sending second-rate men to the executive mansion. That prediction hzis 
not been fulfilled. The plan of eisking the voters to express their prefer- 
ences at the polls, and of pledging the delegates in accordance with such 
preferences, does not afford much protection agaii^t political trading 
when the national party conventions assemble. 

The reason is that delegates cannot be sent to a national convention 
with definite instructions covering all eventualities. Situations will arise 
in which they must be free to act in accordance with their 
DEN-nAL own judgment. The candidate to whom tliey are pledged 

PRIMARIES may withdraw from the race, or his prospect of getting 

HFLP^ ' * 

the nomination may become hopeless. 'I'hcn the delegation 
must be free to use its discretion in supporting someone else. It is in the 
process of making this shift that the opportunity for trading arises. The 
candidate who will promise the most is the one who may have thf^best 
chance of capturing the loose delegatiom. The fundamental difficulty 
with the presidential primary is that the choice of a presidential candi- 
date is not usually a matter of selecting one from two, but one from a 
dozen. 

The presidential primary has lieen impaired in effectiveness because 
various states hold their primaries at different dates. The results in one 
state naturally influence the others. Not all the candidates 
hope to have their names presented at the convention, 
moreover, are willing to enter the primaries. In states where 
they fear that they may be losers, the stronger ones deem it good strategy 
to stay out. In theory the pre.sidcntial primary gives every voter the 
opportunity to choose between the leading contenders for the party 
nomination; in practice it rarely succeeds in doing so. More often it bids 
them choose between a favorite son and a forlorn hope, neither of whom 
has much chance of figuring in the final convention ballot. In general, 
therefore, the presidential primeiry system has been something of a 
disappointment. 

The remuneration of the President is fixed by Congress, but it may not 
be either increa.sed or diminished during the term for which he was 
elected. In 1949, it was fixed at $ioo,<k>o per acanura plus 
^ expense allowance. Appropriations for secretaries, 
clerks, traveling, the maintenance of the White House, 
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et cetera, are annually made, amounting to about three hundred 
thousand dollars. Even this, however, is not a lai^e amount when com- 
pared with the cost of maintaining the chief executive office in European 
countries. 

The President has certain constitutional immunities. He may not be 
haled into any regular court either as witness or defendant. At the trial 
of Aaron Burr, the Supreme Court issued a summons to pREsn>EN- 
President Jefferson who declined to obey it on the ground ttal imuu* 
that the court had no such power. “Would the executive 
be independent of the judiciary,” asked the President, “if he were subject 
to the commzmds of the latter, and to imprisonment for disobedience?”* 
I'he court eventually accepted the principle for which Jefferson con- 
tended and agreed that the President, in the exercise of his constitutional 
powers, is beyond the r^’ach of any other department.* The only tribunal 
before whieh the President can be brought is the United States Senate, 
sitting as a court of impeachment, as will be later explained.* He may 
nevertheless waive his immunity and appear as a witne.ss in one of the 
regular courts if he sees fit. On one occasion President Grant did this. 


THE VICK-PRE.SIDENCY 

The framers of the Constitution made provi.sion for a Vice-President, 
although one of them remarked in the course of the debates that such an 
official was not wanted and that the position was merely 
being established as a consol ' tion prize inasmuch as it was presidency 
to be bestowed upon the candidate getting the second- 
highest vote from the electors. Benjamin Franklin, in one of his whimsical 
moods, .suggested that the Vice-President should be addres.sed as “His 
Superfluous Highness.” If Congress had been given power to choose the 
President, as was the original plan, there would have been no need for a 
Vice-President; for in the event of a vacancy the national legislature 
would choose a new President without delay. But when the method of 
electing the President through the medium of electors was decided upon, 
it became apparent that, in the event of the President’s death, resigna- 
tion, or removal, it would be unde.sirable to have the presidential office 
left vacant until new electors could be chosen and could act. 

So, the vice-presidency was established to meet .such contingencies. 
Its incumbent is elected in the same way and for the same term as the 
President. “In case of the removal of the President from office,” says 

^JeffersoxCs Writings, edited by Paul Leicester Ford (12 vols.. New York, 1904-1905), 
Vol. IX, pp. 59-60. 

’ Kendiall v. United States, 12 Peters, 524 (1838). ” See pp. 299-300. 
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OFFICE AND 
TITLE, 


the Constitution, “or of his death, resignation, or inability to discharge 
the powers and duties of the said office, the same shall de- 
volve upon the Vice-President.”^ It will be noticed that 
this wording does not give the Vice-President any right to 
assume the title of President. It merely provides that the powers and 
duties of the presidential office shall devolve upon him. But John Tyler, 
the first Vice-President to fill a vacancy, took the title as well as the 
powers, and his example has since been followed. 

On seven occasions since 1 789, the death of a Pr^ident hzis elevated 
the Vice-President in accordance with this provision of the Constitution. 

No President heis resigned or been removed by impeach- 

SOME MOOT ^ /A 

QUESTIONS ment, and in no case has the succession come because of 
coNGERNiNo “inability to discharge the powers and duties” of the office; 

although President G<irfield was for more than two months 
in 1881 physically unable to perform any important official act, and 
President Wilson was similarly incapacitated for a considerable length 
of time during the latter part of his second term.* Both these cases led to 
some discussion as to just how much “inability” there would have to be 
before the Vice-President could step in and assume the presidential 
powers. And whose function is it to declare that a President, by reason 
of a physical or mental illness, is no longer able to discharge the powers 
and duties of his office? Neither the Constitution nor the laws give answer 
to that question. Presumably, it would be in order for the Vice-President 
(in response to a joint resolution of Congress) to issue a proclamation, 
countersigned by the secretary of state, announcing that by reason of 
the President’s inability to discharge the powers and duties of his office, 
the same had devolved upon the Vice-Prc.sidcnt. Then, if the fact of 
inability were questioned, the courts would decide it. 

If there is no Vice-President to succeed the President, Congress deter- 
mines the order of succession. An act of 1 792 provided that the president 
pro tempore of the Senate and the Speaker should succeed 

THE SUGGES* i ir 

SION AFTER after the Vice-President; but in 1886 the succession was 
THE VICE- shifted to the cabinet. The latest succession law of 1047 

PRESIDENT. . . . , . . , 1. 

Virtually combines the provisions of these earlier measures, 
naming the Speaker as first in line after the Vice-President, then the 
president pro tempore of the Senate, and thereafter members of the 
cabinet in the order of the seniority of their posts beginning with the 
secretary of state. No one of these officials may succeed unless he is 

^ Aitide Section i. n 

* Absence from the United States, even for mondis at a time, does not constitute '^inability 
iO discharge the duties” of the presidency — as President Wilson demonstrated during his 
absence in France during the negotiations for a peace treaty in 1918-1919. 
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constitutionally eligible. A vacancy in the vice-presidency is filled at the 
next election, the Speaker being heir apparent in the interim. Thus far 
the succession has not passed beyond the Vice-President. 

A few words, but only a few, should be added with reference to the 
position and duties of the vice-presidency. 'The framers of the Constitu- 
tion intended the office td be a dignified one and a sort of 

It/. t .... . .. posmnn 

preparatory school for the chief executive position. They ANommEs 

expected its incumbent to be a man second only to the vice- 

* • ^ PR£S1D£NT 

President in the favor of the electors and in line for the 
higher post at the next election. During the first few decades, this view of 
the office persisted; but with the practice of nominating the candidates 
at national conventions it was gradually lost to view. Thereupon the 
vice-presidential nomination came to be used as a means of strengthening 
the party ticket. It is still so used. It serves, as a rule, to balemce the ticket 
geographically or goes to someone who czin placate a disgruntled or 
disappointed faction of the party, or bring some doubtful state into line, 
or secure large contributions to the party’s campaign funds. The personal 
merits and capacity of the candidate have not been the controlling 
factors during the past hundred years; neverthele.ss, some men of marked 
ability have found themselves installed in this office. 

When the Constitution was being framed, one of the delegates sug- 
gested that the Vice-President should lx: given something to do besides 
waiting to fill another man's shoes. So they made him pre- presidino 
siding officer of the Senate. But he is an outsider there, has orncaiROF 
no vote except in case of a tie, appoints no committees, and senaie. 
has nothing more than perfunctory powers. Theodore Roosevelt, when 
he held the post of Vice-President, reh^rred to it as “an office unique in 
its functions, or rather in its lack of functions.” During the Harding 
administration (1921-1923) Vice-Prc.sidcnt Coolidge was invited to 
attend meetings of the cabinet and regularly did so. But Vice-President 
Dawes, during the C/Oolidge administration, declined a similar invitation, 
and the practice since then has variec^' 

No one is eligible to the presidency either by election or by succession 
unless he is a natural-bom citizen, thirty-five years of age or more, and 
unless he has been a resident of the United States for at least 

_ ... . 1 t ™E CON8TI- 

fourtecn years. A special exemption as to natural-bora tuhonal 
citizenship was made in the Constitution for those who were qiiaufica- 
citizens at the time of its adoption . This was done as a matter 
of courtesy to Alexander Hamilton. Jzimes Wilson, and others, who, 

* In 1945 PKrident Truman invited to cabinet meetings Senator McKcUar, then serving as 
iveaident pto tempore of the Senate. 
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although not born in the territory which formed the Union, had taken a 
considerable share in establishing the new government. 
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CHAPTER XI 


THE PRESIDENT IN RELATION TO CONGRESS 

By mutual confidence and mutual aid, 

Great deeds are done and great discoveries made. 

— Pope, 

^The President of the United States is more than a chief executive. As 
has been pointed out, he is expressly given the duty of recommending 
measures to Congress, and by implication he may lake any 
means that he deems necessary or proper to see that his dent’s 
recommended measures get before Congress in an effective *^®^^*^* 
way. Washington and John Adams carried their rcc'ommendations to 
Congress in person; but Jefferson began the practice of sending written 
messages to be read in both Houses by the clerks, and this plan was con- 
sistently followed until 1913, when President Wilson reverted to the 
earlier method. His successors have used both procedures, sometimes 
sending written communications and sometimes addressing Congress 
orally. A presidential message naturally makes a stronger impression on 
Congress when it is delivered in person, especially if the President 
is a forceful speaker and uses the radio to carry his words to the ears of 
the whole country. But whether written or spoken, these expressions of 
presidential opinion may come at any time and may deal with any 
subject. At the beginning of each congressional session there is usually 
a long message which deals with a variety of matters; while special 
messages dealing with particular subjects arc transmitted whenever the 
President secs fit to send them. 

Presidential messages to Congress may have any one of three purposes 
in view — or sometimes all three purposes combined. First, the message 
may be mexely intended to suggest that there is need for 
certain legislation and that Congress should consider the 
desirability of providing it. In such cases a bill will be (a) influ- 
introduced, along the lines of the President’s recommenda- 

' ^ , CONGRESS. 

tion, usuJiUy by prearrangement with some member of the 

Senate or the House. Sometimes the measure is drafted and in readiness 

before the message comes. At any rate it is referred to the appropriate 

171 
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committee, and from that point will follow the customary legislative 
procedure, except that by action of either chamber it may be given a 
certain priority on its calendar. But whether it will eventually become 
a law depends on many factors, such as the amount of influence the 
President exerts in its behalf, the merits of the bill, and the political 
complexion of Congress. 

Second, the President’s message may not be primarily intended for 
the ears of Congress, although officially addressed to that body; its real 
destination is the ears of the whole country. It may be, and 
ENGE inE sometunes is, intended to rouse public interest all over the 
puBuc land, to get people stirred up and provoke a bombardment 

of letters and telegrams upon congressmen from their 
inends back home. It is a way that the President has of “going to the 
country,” and rallying it to his support. In recent years, the President 
has used this procedure on mmierous occasions. Although in form a 
message to Congress, the presidential deliverance has been in fact a 
sermon to the American people from the biggest pulpit in the country. 
Every presidential message, no matter what its purport, is virtually cer- 
tain to get newspaper headlines. If it relates to a matter of importance it 
is printed in full by newspapers everywhere. If it deals with a question of 
foreign relations, it is likely to be published by newspapers in other 
countries. No one can compete with the President when it comes to assur- 
ing himself of a wide public hearing. 

It is true that in his appeals to the public attention, both at home and 
abroad, the President does not confine himself to congressional messages. 

He may, and often docs, prefer the method of speaking to 
the people direct. The radio gives him this opportunity 
whenever he weuits it. A series of “fireside chats,” addressed 
to the whole people over the nation-wide broadcasting chains, was a 
feature of President Franklin D. Roosevelt’s first term. Quite as influ- 
ential upon Congress as official messages were these informal talks on 
issues of the hour, which went to an audience of many million voters. 
Addresses on a variety of public occasions (such as the dedication of new 
public buildings) arc also made by the President; and these, by way of 
the ether, give the chief executive a means of intimating to Congress 
how urgently the President desires one thing or another. Such addresses 
also serve at times as “trial balloons” — in other words, as the means of 
makin g tentative proposals of legislation to see how the country will 
react. By carefully noting the public reaction to his words, th|^ President 
is able to sense the drift of popular sentiment more accurately than 
Congress can do it. 


DIRECT 

PUBUC 

APPEALS. 
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TWrd, a presidential message may be primarily intended for foreign 
consumption, not for home use. Its principal purpose may be to inform 
some one or more foreign powers concerning the attitude of 
the United States on some phase of international policy, ence 
One of the most conspicuous landmarks in the history of roREioN 
American foreign policy, the Monroe Doctrine, was estab- 
lished by a presidential message transmitted to Congress in 1 823. President 
Cleveland’s message to Congress on the Venezuela boundary dispute in 
1895 was designed to bring the government and people of Great Britain 
to a realization of the fact that the United States meant business in this 


matter. During the years immediately preceding the entry of the United 
States into World War I (1917), some of President Wilson’s messages 
to Congress were clearly motivated by a desire to let European Powers 
understand the attitude of the United States towards certain features of 


the great struggle. And more than one of President Roosevelt’s messages 
during the yccirs 1941--1945 had the same end in view. The President is 
the country’s official spokesman on matters of foreign policy, but, in- 
asmuch as the support of Congress is needed to make presidential 
declarations of policy effective, it is appropriate that such pronounce- 
ments be made in the form of messages to the national legislature. 

There are times, however, when in spite of presidential urgings the 
Senate, or the House, or both, remain indisposed to do what the chief 
executive asks. This occasionidly happens, even when his 

* * ^ DIREOT 

ovvTi party controls a majority in both chambers of Congress, presidential 
Party lines are often broken down when issues of foreign I'REssirtiE on 
pmlicy or of economic reorgamzation come up. Regional or 
class interests quite frequently dctcimine the alignment. When the 
President’s recommendations fail to gain congressional endorsement, he 
has other means of bringing pressure to beeur upon the recalcitrant 
legislators. One way Is to appeal unto Caesar — that is, to make a bid 
for popular support as has just been explained. Another way, not so 
visible to the naked eye, is to withhold all patronage from congressmen 
who do not play the game. Those senators and representatives who 
belong to the same political party as the President are definitely in- 
terested in things that the administration can give — contracts and 
appointments for their own friends and supporters, allocations of public 
money for projects in their home states and districts — in a word, patron- 
age of all kinds. The President can easily drop a hint to the heads of 
departmecits that congressmen who*show themselves rebellious are not 
to be given recognition when the loaves and fishes are being doled out. 
It is not necessary to refuse what these legislators ask. The end can 
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usually be achieved by merely delaying action on their requests until 
they begin to see the light. 

Thus the President’s relation to Congress, if he chooses to make it so, 
can be a very influentieil one along affirmative lines. He can initiate, 
THE “pres- promote, and under favorable conditions virtually assure 
DENTTAL the enactment of legislation. Through his higher subordi-r 

LOBBY. nates, the heads of departments and bureaus, as well as the 

members of numerous administrative boards, he has at his command the 
most powerful lobby in Washington. These officials can gather facts and 
data wherewith to demonstrate, in hearings before the congre.ssional 
committees, the urgent need for such legislation as the President recom- 
mends. Opponents of the measures have no such far-reaching facilities. 
Nevertheless, in spite of all these advantages, it is not possible for the 
President to count with certainty upon the approval of his recommenda- 
tions by Congress. Even imder the most favorable circumstances it is a 
long journey from the introduction of a bill to its iinal enactment, and 
there are numberless pitfalls along the road. 

THE VETO POWER 

Equally as important as the President’s positive influence upon the 
lawmaking work of Congress, and much more definite, is his potential 
influence in a negative sense — in stopping legislation to which he is 
opp>osed. This comes to him through his veto jx)wer as provided in the 
Constitution. The scope and nature of this authority cannot be more 
succinctly expressed than by quoting the words of the Constitution 
itself: 

Every bill which shall have passed the House of Representatives and the 
Senate shall, before it becomes a law, be presented to the President of the 
United States; if he approve be shall sign it, but if not he shall return it, with his 
objections, to that House in which it shall have originated, who shall enter the 
objecdons at large on their journal, and proceed to reconsider it. If, after such 
reconsideration, two-thirds of that House shall agree to pass the bill, it shall be 
sent, together with the objections, to the other House, by which it shall likewise 
be reconsidered, and if approved by two-thirds of that House, it shall liecome a 
law. But in all such cases the votes of both Houses shall be determined by yeas 
and nays, and the names of the persons voting for and against the bill shall be 
entered oh the journal of each House respectively. If any bill shall not be re- 
turned by the President within ten days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law, in like manner as if he had signed 
it, uniless the Congress by their adjournment prevent its return, in .which case 
;t shall not be a law.* 


* Article I, Section 7 . 
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How did the framers of the Constitution come to adopt this provision, 
which is a native-born American contribution to the practice of govern- 
ment? They devised it in accordance with their policy of 

, . . j II , ^ ^ "OIE qUAU- 

choosing a nuddlc course between two extremes. On the one fied veto 
hand, they were not prepared to give the President an ® com- 
absolutc veto such as governors had possessed in colonial 
days. On the other hand, they did not think it proper that the laws should 
be made in sheer defiance of the President’s riglits or wishes. Experience 
with parliament in colonial days had shown that a legislature could be 
quite as tyrannical as a monarch. All the lessons of history, in fact, 
seemed to demonstrate that no legislative body could be kept within its 
own sphere of action by any “mere parchment delineation of bound- 
aries.”’^ The executive ought, therefore, to be given some sort of weapon 
to wield in its own de^nsc, and the “qualified veto” was devised as a 
compromise between an absolute veto and no veto at all. It was agreed 
upon as establishing what Alexander Hamilton termed “a salutary 
check upon the legislative body,” and at the same time a “shield to the 
executive.” Apparently the framers of the Constitution looked upon the 
President’s veto as a legislative rather than as an executive function; 
for they inserted it in that part of the Constitution which relates to the 
organization and powers of Congress.® 

If you read carefully the veto clause of the Con.stitution, as previously 
quoted, you will sec that' any one of four things may happen when a bill 
or ioint resolution of Congress reaches the i)residcntial desk. 

^ *■ THE THREE 

First, the President may promptly sign it. That is what he fic)UR.sE.sopEN 
does in the great majority of cases. Second, he may return presi- 
it unsigned, within the space of ten uays, to the branch of 
Ciongress in which it originated. The Constitution requires that in re- 
turning it he shall state his objections, but these need not be specific. 
A mere statement that the measure is unwise or untimely or extravagant 
is enough. At any rate, when the measure comes back to Congress, it is 
again voted upon; and, if adopted in each House by at lezist a two-thirds 
majority, it becomes a law notwithstanding the President’s disapproval. 
In popular parlance it is “passed over his veto.” Third, the President 
may neither sign the measure nor return it. He may let it lie on his desk 
until the ten-day limit has expired. Thereupon the bill becomes a law 
without his signature unless Gongr^ has meanwhile adjourned. In that 


1 T/u Fedmalist, No. 73. 

* “It hdfi been suggested by some that the veto power is executive. I do not quite see how. . . . 
The character of the veto power is purely legislative.” W. H. Taft, Our Chief Magistrate and 
His Powers (New York, 1916), p. 14. 
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case (and this is the fourth eventuality), it does not become a law. It 
gets what is commonly known as “the pocket veto.” 

A few words of explanation should be added with reference to these 
several methods of settling the fate of bills which come to the President’s 
THE VETO desk. The ten days do not include Sundays, nor does the 

PROCEDURE time begin to run until the bill actually reaches the Presi* 
IN PRACTICE, (jent. When President Wilson was in France, attending the 
Petice Conference at the close of the First World War, the bills did not 
reach him, in some instances, for more than ten days after they had 
passed both Houses. The same was also true of some bills sent to Presi- 
dent Franklin D. Roosevelt during his absences on trips to European 
conferences during the Second World War. As a rule, the President 
quickly signs those bills which he approves and vetoes tho.se which he 
disapproves; but if his mind is not strongly set in either direction he may 
ignore the mc2isure altogether. In this way, when ten days expire, he 
throws the whole responsibility upon Congress by letting the bill become 
a law without his signature. 

When a congressional session is nearing its end, however, the Presi- 
dent’s failure to sign a measure is equivalent to an absolute veto. Many 
bills meet this fate to the great disappointment of their .sponsors. The 
reason is that numerous mea.sures drag their way along the congressional 
calendar until the closing days of the session and are tlien rushed tlirough 
their final stages — sometimes under .suspension of the rules, or more 
often by unanimous consent. The President gets them in batches on the 
eve of adjournment and naturally finds it impossible to give each bill the 
consideration it deserves. So he picks out the ones which he approves and 
leaves the rest to die a natural death on his mahogany table while the 
congressmen are scurrying to their homes. 

But this should not be construed to mean that the President, if he 
decides to sign a bill, must do it before Congress adjourns. He has ten 
days after its presentation to him, no matter what Congress does in the 
meantime. President Wilson, acting upon an opinion of the attorney 
general, signed a number of bills after the adjournment of Congress in 
1920; and the Supreme Court has rviled that such action is within the 
Resident’s power.^ In still another way the President can gain time in 
which to consider what he should do. Bills do not go to him, after passing 
both Houses, until they have been signed by both pre.siding officers. So, 
if the President is playing for time, he can sometimes arrange with one 

^Edwards v. U. S., 286 U. S. 4B2 (1932). For a full discussion, see the articlp by Lindsay 
Aogers on *‘Thc Power of the President to Sign Bills After Congress Has Adjourned” in 
Tale Law Journal, Vol. XXX, pp. i /. (1920}. More than thirty years earlier the court had 
ruled that the President might sign bills during a recess of Congress. 
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of these presiding officers to delay his signature and thus expand the 
interval between actual passs^e and the deadline for the Resident’s 
decision. In one instance, in 1936, President Roosevelt signed a measure 
more than three weeks after Congress had adjourned. 

It ought to be mentioned that proposed amendments to the Constitu- 
tion, when they have pzEssed Congress by a two-thirds vote in both 
Houses, are not presented to the President for his signature power 
and hence cannot be vetoed by him. The same is true of does not 
concurrent resolutions which, when passed by both Houses, apply to 
do not usually have the force of law, but for the most part gonsiitu- 
are mere expressions of coiiefrcssional opinion.^ Toint tional 

. ^ ^ AMENDMENTS* 

resolutions, however, are in a different category and come 
within the scope of the veto provision. 

Was it intended that the veto power of the President should be used 
freely or only on rare occasions? Alexander Hamilton piedicted that it 
would “generally be employed with great caution,” and for 
a time he seemed to be right. Washington, Adams, Jefferson, 
and Madison u.scd their veto power sparingly. During the veto power 
first forty years of the Republic, only nine bills were vetoed; 
and in every case the veto was based upon the alleged 
unconslitutionality of the measure or some other inherent defect, not 
upon the President’s personal objection to it. Not one of these bills, 
moreover, was passed over the President’s veto. 

But Andrew Jackson set a t'“w record in this as in .several other things 
by vetoing twelve bills, which was about as many as all his predecessors 
put together. This was because he interpreted the veto 
power in a way quite different from the others. Their 
attitude had been one of non-interference with the law- 
making authority of Congress except when intervention seemed necessary 
to prevent an unconstitutional or unworkable law from going on the 
statute book. Jackson took a more aggressiv'e stand, and u.sed the veto to 
stay the hand of Congress when its actian ran counter to his own political 
or personal views. This was bitterly criticized as an asurpation; although 
the Constitution reads “if he approve he shall sign it, but if not he shall 
return it,” and these words are surely broad enough. At any rate, the 
Jacksonian point of view eventually gained acceptance. From Jackson’s 
time until after the Civil War, however, vetoes did not materially 
increase, even though the President sometimes had a refractory Congress 

* This pr^tice exists in spite of the constitu6onal reqtiirement that (like (hIIs) eveiy ordert 
resolution. Or vote requiring the concurrence of the two Houses is subject to the veto. In fact, 
concurrent resolutions are sometimes legislative in nature, as when they l»ing into force or 
suspend the operation of a statute or some provision in it. 
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on his hands. But in the period immediately following the Civil War 
the quarrels between Andrew Johnson and his Congress impelled the 
President to swing the ax right and left, although not to much avail 
because Congress regularly passed its measures over his veto. 

During the past three quarters of a century, the executive veto has 
been used freely by some Presidents and aliftost not at all by others. ‘ 
RECENT ^ great deal depends upon whether there is a congressional 
HISTORY majority opposed to the administration. In that case, Con- 
OFTHE gress is likely to pass bills wliich the President does not 
approve and which consequently are sent back without his 
signature. Congress, moreover, sometimes resixjnds to the insistence of 
organized pressure groups by passing bills which it expects the Presi- 
dent to veto, thus shifting to his shoulders whatever resentment may be 
aroused. In any event, all recent chief executives have assumed the right 
to veto 2my measure that they regard as unwise or inexpedient; they have 
not re-stricted themselves to those that seemed to be unconstitutional 
or unworkable. What was intended, therefore, as a weapon of executive 
self-defense lias developed into a means of guiding and directing the 
lawmaking authority of the nation. It has been expanded into a gcnA-al 
revising power, applicable to all measures of whatever sort. Enabling 
each President to set up his own judgment against that of the legislators, 
it has developed the presidency into something like a third chamber of 
Congress, thus making the chief executive a more active figure in legis- 
lation than he was originally intended to be.® 

Students of government sometimes ask themstdves whether the presi- 
dential veto has, on the whole, served a good purpose. Hamilton's 
prediction that vetoes would be relatively few has not been 

MERITS AND ^ , , ... . 

DEFEciE OF fulfilled ; yet if one counts only those measures which are of 
THE VETO general interest (disregarding private pension bills and the 
like), the vetoes probably do not average more Ilian two or 
three per year. Ninety-nine per cent of all the important measures passed 
by Congress have obtained the presidential signature without delay or 
evasion. This indicates that the veto power, far from being nsed ruth- 
lessly, except by two or three Rraidents, has been exercised with great 
restrmnt. Public opinion, moreover, has frequently sided with the 
President in the use of the veto and has compelled Congress to back 


* Down to the close of 1941, a total of 1,663 measures have been vetoed, Cleveland having 
been responsible for 584 (mostly private bills), and F. D. Roosevelt for 533. Sec George 
G. Robinson, “The Veto Record of Franklin D. Roosevelt,” American Political T^aience Review^ 
XXXVI, pp. 75-78 (1942). 

* E. C. Mason, The Veto Power (Boston, 1890X, gives a full account of the use and abuse of 
the veto power during the first century of its history. 
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down. That explains why congressmen who have voted for a measure 
iometimes change their votes when the attempt is made to pass the same 
measure over the President’s veto. On somewhat infrequent occasions 
it is possible to get the two-thirds majority in both the Senate and the 
House which is required to vault the executive hurdle, but at best this is 
a rather difficult thing to do. In the case of public bills which the Presi- 
dent has returned to Congress with a veto message, his action has been 
sustained at lezist five times out of six. Thus it comes to pass that what 
was intended to be a qualified veto has become under most circumstances 
an almost absolute one. 


One improvement in the American veto system has been strongly 
urged; namely, that the President be allowed to strike out individual 
items in an appropriation bill. This power he does not now 
possess. He must veto the bill as a whole or leave it as it wot 
stands. In consequence, he must sometimes give his assent extknd to 
to projects of expenditure which he does not approve; 
otherwise the entire appropriation bill w'ould fail. Such bills 
often include hundreds of items, most of which arc worthy of approval. 
Slipped into almost every appropiiation bill, however, arc a few wasteful 
items, the result of some congressman’s energetic efforts on behalf of his 
own district; and the President would often eliminate these if he could. 
But under the present rule he cannot; he must take the chaff with the 
wheat. Otherwise he would be left without funds to carry on some im- 
portant branch of governmental activity. 

Even more objectionable are the “riders” which, like hitch-hikers, 
have climbed aboard some of these bills on their journey through the 
halls of Congress. A rider is some provj. ion, irrelevant to the 
bill itself, which has been fastened on as a means of giving 
the provision momentum For example, if Congress is 
favorably disposed towards some restriction which the President would 
certainly veto if it went through in a .separate, bill, it can tack the pro- 
vi.sion to an appropriation measure, thus giving the President no alterna- 
tive except to swallow the restriction or njcct the entire bill. Thus, in a 
measure providing money for the erection of public buildings, the 
President may find a stipulation that daylight saving shall be abolished 
in the District of Columbia or that the working hours of postal clerks 
shall be reduced. Nothing is too extraneous to qualify as a rider. The 
practice continues in spite of the fact that the rules of both Houses 
forbid it.'* 

Many wasteful expenditures have gone pa.st the most vigilant Presi- 

‘ House rule XXI, Section 2; Senate rule XVI, Section 4. 
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dents by reason of this inability to veto indmdual provisions in any bill 
sHoutDiT which Congress has passed. A constitutional amendment 

BE MADE TO would be necessary to confer this power, and it would 

doubtless serve a good purpose. But one should not overlook 
the fact that such an extension of the veto power would increase the 
influence of the President, giving liim a new source of patronage equal 
to that which he now possesses through the exercise of his appointing 
power. This is because every senator and representative is profoundly 
interested in securing appropriations for use in his ov?n state or district.^ 
He is, in fact, more interested in this than in almost anything else on the 
congressional calendtirs. His support for a general appropriation measure 
is sometimes predicated on the fact that it contains, among its various 
items, a proposed expenditure for a new federal building in his home 
town, or a government aviation field in his district, or something else 
that his constituents will appreciate. 

So, it can readily be seen that this right to veto individual items, if 
placed in the hands of a vindictive President, might be effectively used 
to praalize liis opponents and reward his supporters in Congress. At ziny 
rate it could not do otherwise than open up a new channel of executive 
influence upon legislation. That has been the result in those states which 
have placed in the governor’s hands the authority to veto individual 
items of proposed expenditure. 

The President’s influence upon lawmaking is exerted not only by 
actually using his veto p)owcr, but by threatening to use it. When a 
measure is in its eturlier stages, even before it has been reported to Con- 
gress by a committee, he can make his disapproval known. This he may 
do openly, by a public announcement, or he may prefer to speak his 
mind privately to the leaders of his party in Congress. A good deal of the 
enthusiasm for a bill is bound to evaporate when its supporters realize 
that the measure is going to encounter a veto, and that its only chance of 
ultimate enactment lies in the faint possibility of rounding up a two- 
thirds majority in both chambers of Ck)ngress. Legislators do not care to 
spend their energies on bills which have virtually no hope of getting a 
place on the statute book. 

CONGRESSIONAL CONTROL OF THE PRESIDENT 

The chief executive, as has been shown, has various constitutional 
powers which he can bring to bear upon Congress as a means of influ- 
encing its work of lawmaking. On the other hand. Congress has derived 

* Tho evils resulting from this situation have been considerably reduced by the national 
budget system. See pp. 385- 391. 
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from the Constitution and the laws some means of controlling the actions 
and policies of the chief executive. Of paramount importance in this con- 
nection is the fact that the executive branch of the govern- other 
ment can do little or nothing without spending money — side of the 
and not a nickel of public money can be spent until after 
Congress has appropriated it.* This power of the purse gives Congress the 
whip hand. It can curtail any administrative activity by reducing the 
appropriations. It can make detailed regulations eis to how public 
money may be spent. It can impose new duties upon the President or 
upon any of his subordinates. It can even provide that duties which it 
impo.'ies upon these subordinates shall be perfonned in a designated 
way. Congress may call for information from any administrative depart- 
ment at any time and on any subject. It can appoint committees to 
investigate matters in any branch of the administrative service; these 
committees may be given power to summon witnesses, take testimony 
under oath, tuid make their findings public. While they have no author- 
ity to require that the President shall remove any subordinate whose 
work has been found open to serious criticism, these investigating com- 
mittees have on more than one occasion virtually brought about such 
removals by reason of their disclosures. 

From time to time, one encounters the complaint that Congress does 
not have sufficient control over the policies of the nation because the 
President can virtually commit the country to various 

. , . , 1 A IS CONCRES- 

aciions without congrcssiona' assent. Only Congress can signal <x»n- 
dcclarc war, for example; but the President can bring trolade- 
about a situation in which Congress has no alternative but 
to adopt such a declaration. Only ( longress can appropriate money; 
but there are circumstances in which, as the result of executive action, 
the legislators have no option save to provide the funds. If the President, 
to take an illustration, orders the fleet to a far-<jff base, C.ongress cannot 
well refuse such funds as are needed to bring it home. Generally speaking, 
it is true that Congress is at the President’s mercy in such matters, but 
there would seem to be no way of preventing this without placing a curb 
on the constitutional powers of the chief executive and thus impairing 
the nation’s ability to meet critical situations. 


POWERS AS A PARTY LEADER 

The foregoing relations between the President and Congress are estab- 
lished by^e Constitution and the laws of the United States. But there 

^ The Constitution is explicit on this point. ‘*No money shall be drawn from the Treasury 
but in consequence of appropriations made by law . . (Art. 1, Section g). 
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is another channel of relationship, and a very important although un- 
official one, which has been opened to the President by the fact that 
he is the leader in chief of his political party. Constitution 
dent’s UN- and laws take no cognizance of the real power which the 
OFFICIAL chief executive derives from this source; but by students 
INFLUENCE. preictical politics it is not to be minimized. The Presi- 
dent is a party man, elected as such. The leaders of his party must work 
in reasonable harmony with their chief; otherwise a common front can- 
not be maintained, and the party is likely to go dowii to defeat at the 
next election. Nothing saps the strength of a political party like internal 
dissension. Whenever there are signs of it, the opposing parly jumps in 
and tries to widen the gap. Both the President and the leaders of his 
party in Congress realize that differences between them must be kept 
from developing into an open quarrel, even if it involves concessions on 
both sides. But in the making of such compromises it is inevitable, from 
the nature of things, that the President usually gets the better of the 
bargain. His is a single mind pitted against several. 

The White House, one must never forget, is the biggest pulpit in the 
country. Millions of plain people look to it for guidance on the great 
WHAT THE public issues. They want the President to tell them what he 

PUBLIC thinks they ought to think. These millions of citizens do 

WANTS. jjQj. overmuch about the sacred principle Of checks and 

balances. They do not look upon their government as an affair of water- 
tight compartments. They remember only that they voted for a presiden- 
ti«d candidate at the last election in the expectation that he would carry 
out a certain program, and they want to know whether he is doing it. 
When the President tells them that he is doing his best and that the whole 
responsibility for a nonfulfillment of his pledges should rest upon C^m- 
gress, he is likely to be widely believed. Any congressman will tell you 
about the hundreds of letters and telegrams that come to his desk, after 
every presidential broadcast, from people who have not waited to hear 
both sides of the issue. 

From the nature of things the opportunity for executive leadership 
expands greatly in times of national emergency. There have been three 
great occasions in American history when such an oppor- 
EMERGENCY tunity has presented itself, and in each case it has been 
EXALTS THE utilized. President Lincoln, during the critical stages of the 
EXECUTIVE. War, assumed a measure of broad leadership in legis- 

lation which no chief executive of the nation had exercised p»*ior to his 
dmc. President Wilson, when the United States entered the Europezm 
War (191 7), declared an adjournment of partisan politics and summoned 
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ihc entire nation to a unified effort under his leadership. The country 
responded willingly, and the President found himself exercising a meas- 
ure of executive authority far exceeding that given to Abraham Lincoln. 
Finally, in the great economic depression of the 1930’s, Franklin Roose- 
velt radically upset the normal balance of executive and legislative power 
by demanding and receiving from Congress a range of discretionary 
authority far beyond that which had ever been given to any of his 
predecessors in the White House. Then, before the economic readjust- 
ments in the United States had been completed, a new emergency arose 
as the result of dangers to the national security and the country’s par- 
ticipation in the Second World War, whereupon additional powers were 
obtained. Such emergency powers, conferred by Congress, arc within the 
authority of Congress to revoke when the emergency is past; and 
American experience demonstrates that most of them are withdrawn; 
but some of them obtain a firm fooling and remain. Every national 
emergency results, therefore, in some permanent additions to presidential 
authority. 

The instinct of the country is for unified action. Woodrow Wilson once 
wrote that “it craves a single leader.”^ But the Constitution of the United 
States did not contemplate that the country should have a 

* ^ • *rTI£ CJONSTI* 

single leader, and no President can assume that role without ximoN does 
trenching upon the independence of the national legislature, not give the 
Thus docs the country’s instinct, which is sound, conflict 
with the frame of government, which in this particular is n v of a 
defective. Mr. Wilson, five years before he became Presi- **^™'*al 
dent, expressed the conviction that “the personal force of 
the President is perfectly constitutional to any extent to which he chooses 
to exercise it.”* That conviction governed his course duiing his eight 
years in office. But the enthusiasm with which the country, in 1920, 
welcomed a return to the traditional method of government by coopera- 
tion and compromise would secern to indicate that it was not then recon- 
ciled to any plan of government by the personal force of the President. 
President Franklin Roosevelt, a disciple of Wilson, went even farther 
than his predecessor had ever dared to go. W’hether the country, under 
President Roosevelt’s successors, will eventually swing back to the time- 
honored scheme of government by checks and balances is something that 
only the future can disclose. 

TTie swing of the pendulum from men of strong personality to their 
very antitheses has been a noteworthy feature in the presidential cam- 

• Constitutional Government in the United States (New York, 1908), p, 68. 

* Ibtd.^ pp. 71-72. 
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paigns of the past sixty years. Chester A. Arthur was replaced by the 
rugged Grover Cleveland in 1885. Cleveland gave way to the colorless 
Benjamin Hzurison for four years and then came back for a 

STRONG ^ 

PRESIDENTS sccood tcnu. He passed the scepter to William McKinley 
AND WEAK in 1897, and this mild Ohioan made way, in turn, for 
Theodore Roosevelt. The dynamic Rooseveltian regime was 
succeeded by Taft’s four years of legalism and compromise. Then came 
Woodrow Wilson with a measure of assertive leadership which no 
President since Lincoln had ventured to assume. Eight yeeirs of it satiated 
the electorate. In 1920 the people avowed themselves weary of presi- 
dential government by electing Warren G. Harding to the White House. 
For a couple of years he smiled benignly in the front parlor while scala- 
wags were raiding the pantry. Calvin Coolidge then took his place and 
let the ship of state drift along with the currents of industrial prosperity 
until 1929. He rode in the procession of progress with his face turned 
backwards. His successor, President Hoover, was by professional training 
and executive experience well qualified for the presidential office; but 
hardly had he become ensconced in the executive mansion before an 
economic typhoon appeared on the horizon. Within three years it gnined 
a force that carried him (and would have carried any other President) 
out of office at the election of 1932. 

The country, gripped from end to end by a fear complex, called for a 
new deal. The election of Franklin Roosevelt ushered in an era of revo- 
THE TRANsi- lutionary changes in American politics, the like of which 
TioN ERA OF the nation had not witnessed since the days of Andrew 
TODAY. Jackson, a hundred years earlier. Never in the entire history 
of the American Union has the government of the nation been so com- 
pletely under the domination of a single will as it proved to be during 
this era of Roo.sevelt the Second. When the next swing of the pendulum 
will occur, and what distance it will go — these are questions which 
cannot be answered without entering the realm of prophecy. And 
prophecy is a game in which no sensible student of war or politics will 


ever engage. 

This, however, can safely be said. All through the centuries the public 
temper has veered from weak leadership to strong, from conservatism to 
liberalism, and from revolution to reaction — but always with a return 
ticket. The inclination to regularity in its lurches back and forth is 
greater than most observers of the political scene are likely to realize. 
If a prophecy must be made, then no prediction can be safgr than that 
political momentum, when carried far in any one direction, will eventu- 
ally exhaust itself. Fhen there is a revulsion, the fmoe of which is almost 
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directly proportioned to the strength of the preceding swing. This is a 
law of politics and mechanics alike. Interludes of liberalism are essential 
to political progress, but they are disintegrating in their immediate 
effects upon government and hence arc almost always followed, sooner 
or later, by periods of reaction and integration. This is the law of the 
pendulum and it is continually in play. 
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CHAPTER XII 


PRESIDENTIAL POWERS AND DUTIES 


The desire to be a ruler is the most vehement of all the passions. — Tacitus. 


The framers of the Constitution faced a difficult problem in determin- 
ing what powers should be given to the President. They were agreed that 
THE INITIAL should function as part of the system of checks and bal- 
PROBLEM OF anccs, able to hold Congress within bounds if need be. To 
POWERS. Yic should be given a substantial amount of 

executive authority. On the other hand, it seemed equally important to 
place limits upon these presidential powers lest they be utilized to create 
an executive absolutism. In short, the problem was to create an executive 
sufficiently strong to ensure the faithful execution of the laws and yet not 
so strong as to open the door for a presidential dictatorship. Strong 
executives had been dangerous, as liistory showed. Weak executives had 
been safe but ineffective. The experience of the country under the Articles 
of Confederation had proved that proposition up to the hilt. Strength 
with safety was what the framers of the Constitution endeavored to 
combine in the presidential office — adequate authority, but with firm 
checks imposed upon it. 

Today we have become so accustomed to the exercise of vast powers 
by the President of the United States that it is difficult to realize how 
deep-seated was the popular aversion to all forms of con- 
centrated authority a century and a half ago. People could 
not rid themselves of the idea that political power was the 
gateway to oppression. And this is not surprising, for the pages of history 
prior to 1787 were cluttered witli the names of rulers who had trans- 
formed a molcliill of authority into a mountain of it. Naturally enough, 
George III of England was at this time the American idea of what a chief 
executive ought not to be. That being the case, the framers of the Con- 
stitution can hardly be blamed for trying to make certain that there 
would never be in America a George III — any one who wopld be able 
to accumulate so much power as this English monarch had gathered unto 
himself. In this they did not succeed, as everyone knows^ for the amount 
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of authority vested in the President of the United States today is vastly 
more extensive than any ever exercised by the English monarchs of the 
eighteenth century. 

The President of the United States derives his principzil powers di- 
reedy from the Constitution, which gives him in express terms the right 
to veto acts of Congress, to appoint officials of government 
and to make treaties (with the advice and consent of the sources or 
Senate), to pardon offenders, to be commander in chief of deni’s 
the aiiny and navy, to call special sessions of Congress, to autiiorito: 
demand written reports from the heads of the executive stitution. 
departments, to take care that the laws be faithfully 
executed, and to preserve, protect, and defend the Constitution. These 
are far-reaching constitutional powers which Congress can neither 
weak^jn nor take away. 

But in addition to the powers bestowed upon him by the express terms 
of the Constitution, the President of the United States has acquired a 
good deal of authority by statute. Congress, from time to 
time, has given to the President a wide range of discretion lavvs. 
in supplying the details of the laws. In 1 933, for example, it 
gave him discretionary power to reduce the gold content of the dolleu:, to 
issue additional paper money, and to purchase silver as a partial cur- 
rency reserve. In 1941 it bestowed upon him, by the terms of the so- 
called Ivcnd -Lease Act, a formidable range of executive discretion in the 
matter of furnishing ships, mi’nitions, and supplies to those countries 
which were fighting against Geiman world domination. Enormous 
appropriations of money have been made by Congre.ss for relief, public 
works, aid to agriculture, and other pi'rposes, with the stipulation that 
the specific expenditures shall be determined by executive order. Such 
action has placed a va«t amount of power in the President’s hands; but in 
situations of emergency there is no practicable way of avoiding it. Con- 
gress cannot sto{) to work out and agree upon all the details which are 
involved in the spending of a billion dci'i i»-s for relief or several billions 
for military and naval armament. So the work of doing this is turned 
over to the President, who in turn devolves it upon his subordinates. 
Through this channel, executive authority has been rolling up at a rapid 
rate during recent years. 

Again, the President has obtmned some powers by means of judicial 
decisions. Where the Constitution is silent, the judiciary has been called 
upon to make it articulate. The Constitution, for cxcimple, 
gives the President the right to pardon offenders, but does 
not say whether he may pardon a man before he is a«i- 
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victed. The Supreme Court has held that he possesses such power.' Like- 
wise, the Constitution provides that the President shall appoint certain 
public officials with the advice and consent of the Senate, but it does not 
say whether this advice and consent shall be required for the removal of 
such officers. It has been held that the President’s power of removal can 
be exercised without consulting the Senate.' ' 

Some presidential powers have also been acquired by usage. For ex- 
ample, the President, while in office, is regarded the leader of his 

party and is conceded the right to be consulted on all 
4. USAGE. : ~ . . . , . . ^ 

important matters affecting its interests, both in Congress 

and out of it. He virtually selects the chairman of its national committee 
and through him directs the party’s activities. But usage also limits the 
President’s powers. For example, the Constitution gives him full power 
to make appointments, subject only to the approval of the Senate; but 
the party sy.stem imposes upon him the obligation to consult with the 
individual senators or congressmen of his own party before he makes 
appointments in their states or districts. There is nothing in the Constitu- 
tion to suggest that appointments shall be used as political patronage, 
but by long-continued custom it has been developed into a well-recog- 
nized policy. Theodore Roosevelt once asserted the doctrine that it is 
the President’s right “to do anything that the needs of the nation demand 
unless such action is forbidden by the Constitution or the laws.” But 
there is no warrant for any such philosophy, either in the Constitution or 
the laws.® 


It is not easy to make a logical grouping of all the powers and functions 
which have been acquired by the President from these various sources, 
but most of them can be arranged under seven principal 

THE GROUP- ,, ,/N ? .,,.r • 

iNG OF EX- heads: namely, ( 1 1 to serve as the nation s chief executive 
and to secure a faithful enforcement of the laws; (2) to make 
POWERS. apfxjintments and removals; (3) to exercise the prerogative 
of pardon; (4) to conduct diplomatic relations and negotiate treaties; 
(5) to send messages to Congress, issiue executive orders when empowered 
by law to do so, and cither sign or veto acts of Congress; (6) to be com- 


^ Ex parte Garland, 4 Wallace 333 (1866). 

* Myers v. United States, 272 U. S. 52 (1^26). But the presidential power of removal is 
limited in the case of boards and commissioas which have quasi-legLslative and quasi-judicial 
functions. Rathbun v. United States, 295 U. S. 602 {1935). 

^ For the views of some Presidents concerning what the functions of the presidential office 
arc, or ought to be, the reader may be referred to W. H. Taft’s Our Chief Magistrate and His 
Powers (New York, 1916); Grover Cleveland’s Presidential Problems (New York, 1^4); Theodore 
Roosevelt’s Autobiograpfy (New York, I9i3)» especially chap, x; Benjamin Harrison’s This 
Country oj Ours (New York, 1898), especially chaps, ix-xix; and Woodrow Wilson’s Qmsti* 
tutioned Government in the United States (New York, 1908), chap. iii. 
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mandcr in chief of the army and navy; and (7) to exercise the wide rai^ 
of influence which accrues to him as the titular leader of his party. These 
powers are of such extensive scope as to warrant their careful considera> 
tion, one by one. 

THE ENFORCEMENT OF THE LAWS 

The President is the nation's chief executive, and there are implied 
executive powers as well zis implied legislative powers. It is hard to 
determine the exact limits of the “executive power,” which 

^ EXPRESS AND 

the CJonstitution expressly slates shall be vested in the iMPLmD 
President; but the courts have been inclined to construe it f-xbcutive 
liberally. In the famous Myers case, for example, the 
Supreme Court held that the President’s right to remove public officers 
without the advice and consent of the Senate is implied in his general 
endowment of executive power and cannot be restricted by any action 
of Congress.* 

The Prc.sident is enjoined by the Constitution “to take care that the 
laws lie faithfully exa’ulcd,” but this dot:s not give him the right to sas- 
pend or delay tlie execution of any law because he believes scope of 
it to be unwise or even unconstitutional. It is for Congress the power 
to decide the wisdom of a law, and the courts its constitu- 
tionality. The laws of the United States, however, include execution 
more than the statutes which have been passed by Congress. laws. 

Treaties arc included, because a treaty has tlie force of law. If the United 
States, for example, agrees to deliver up or extradite foreign fugitives 
from justice, that treaty becomes bindmg on all executive officials from 
the President down. And, if the need aidses, the President may use the 
armed forces of the nation to see that its laws or treaties are faithfully 
executed. With the execution of laws passed by the state legislatures he 
has, of course, nothing to do. That is the function of the governor and 
other state authorities. 

The President’s right-hand man in eruring the faithful execution of 
the laws is the attorney general. Thb official may be directed by the 
President to bring an action in the courts against anyone at 
any time, even against one of the states of the Union. Or he cretion 
may be advised to withhold the bringing of an action. The can be 
degree of vigor or leniency with which any federal law shall 
be executed is therefore to some extent within the President’s discretion 
even though he has a constitutional duty to see that all laws are executed 
faithfully. The Sherman Anti-Trust Law of 1890 accomplished very 

‘ Myen v. United States, aya U. S. 5a (igaS). .See also p. 194.) 
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little throughout the administrations of Grover Cleveland and William 
McKinley. It was only when Theodore Roosevelt became President in 
1901 that new and vigorous prosecutions by the attorney general com- 
pelled some of the so-termed trusts to comply with the law. 


THE APPOINTING POWER 

The President, of course, cannot give personal attention to the faithful 
execution of the federeil laws throughout the United States. He must 
MAJOR AND perform this duty through his subordinates, and the Con- 
MiNORAp- stitution empowers him to make the necessary appoint- 
poiNTMENTs. including “judges of the Supreme Court, and all 

other officers of the United Slates whose appointments are not herein 
otherwise provided for and which shall be established by law.” I'hcse 
other officers include the memljers of the cabinet and their assistants, the 
members of all administrative boards and commissions, the officers of 
the armed forces, postmasters, customs officers, immigration officers, 
internal revenue collectors, the judges, attorneys and marshals of the 
subordinate federal courts, together with the great host of minor officials 
who have gained places on the federal pay roll. 

In the entire national service of the United States (excluding the armed 
forces), there are now two million civil officers and employees of all 
grades. They range from the heads of the major departments 
ARMY OF at Wa.shington down to postmen on the. city streets and 
FEDERAi. laborers in the forest service. All professions and trades are 
EMPLOYEES. represented among them — under secretaries, assistant 
secretaries, bureau chiefs, commissioners, attorneys, engineers, geolt^ists, 
accountants, statisticians, appraisers, customs examiners, bank examin- 
ers, auditors, supervisors and instructors on Indian reservations, health 
and quarantine officers, marshals, collectors and dcj>uty collectors of 
revenue, social security officers, eivilLans connected with the bewildering 
number of sjJedaJ agencies, national park and forest workers, weather 
forecasters, clerks, stenographers. Together it is the rank and file in this 
civil army of two million men and women who “sec that the laws are 
faithfully executed.” Not one of them is elected. All are appointed by the 
President or by his immediate subordinates. As a matter of fact, there are 
only two elective officers in the entire administrative service of the United 
States: namely, the President and Vice-President. 

How are these appointments actually made? The Comstitutian divides 
all appointive offices into two dasses: those higher posts which must be 
filled by the President with the advice and consent of the Senate; and 
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those “inferior” offices which may be filled, if Congress so provides, by 
the President alone, or by the heads of departments, or by the courts. 
In the category of higher officers (appointed by the President with the 
concurrence of the Senate) are the members of the cabinet, appoint- 
the under secretaries and assistant secretaries, all ambas- mentssub- 
sadors, ministers zmd consuls, all federal judges and court 
officials, members of the various federal commissions such confirma- 
as the interstate commerce conunission, the federal trade 
commission, the federal communications commission, the national 
labor relations board, aind the various other permanent commissions, 
together with collectors of customs and collectors of internal revenue. 
Promotions in the armed forces, above a certain rank, are also subject 
to senatorial confirmation. The line of demarcation between those 
appointments which require senatorial confirmation and those which do 
not is fixed by Clongress when it establishes the office to which the ap- 
pointment is made. 

When confirmation is required, the President sends his nomination to 
the Senate, which may confirm or reject it. If the Senate is not in session 
when the nomination is made, the nominee takes office at <‘recp.ss 
once and holds what is termed a “recess appointment” appoint- 
until the Senate reconvenes and confirms him, or until the 
next session of the Se.natc comes to an end. If not confirmed by that time, 
the appointment lapses. But the Pre-sident may lorthwith give the same 
person a new recess appointment which will carry him over to the end 
of another session. Occcisionauy this procedure has been utilized to keep 
in office someone whom the Senate has declared its unwillingness to 
accept. A safeguard, however, is pi.wided in the fzict that a recess 
appointee, if the vacancy existed while the Senate was in session, draws 
no salary until his appointment is confirmed. 

The Senate has an undoubted right to refuse its approval to any 
nomination which the President may send. But as a rule it allows the 
President to name the members of his own cabinet, confirm- 

. . . y-, , USAGE IN 

mg these nominations as a matter of course. On only one the matter 
occasion during the past seventy-five years has it refused orcoNFm- 
its approval to anyone stdccted by the President for cabinet 
rank.' And this is a proper attitude, for members of the cabinet are the 
President’s immediate advisers, and in the nature of things he ought to 
have a free hand in choosing them. On the other hand, almost a fifth of 
the nominees for service on the Suprcme Court have been rejected out- 

^This was the case of Charles B. Warren, whom President Coolidge nominated to be 
attorney general in 1925. Altogether there have been seven such rejections. 
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right or effectively blocked.* Appointments to the diplomatic service 
have often failed of confirmation.* In all other instances the Senate 
freely uses its power to confirm or to refuse confirmation as it sees fit. 
But as a rule it does not withhold its consent except for some substantial 
reason, although much depends upon whether the President and a 
majority of the senators are of the same political faith. A bare majority 
of the senators present is sufficient to confirm a presidential appoint- 
ment. It does not require a two-thirds vote as in the case of approving 
treaties. 


TORJAL 

COURTESY. 


Many years ago there developed a curious twist in connection with 
the practice of confirming appointments. It is commonly known as the 
“courtesy of the Senate.” Stated briefly, this is the custom of 

THE RULE . ’ 

OF SENA- refusing to confirm the nomination of any local officer, such 

TORiAL as a federal attorney, postmaster, or collector of internal 

COURTESY. 1 1 . 1. • 1 1 r i 

revenue, unless the individual senator or senators from the 
state concerned have been previously consulted and have given their 
approval; provided, of course, that these senators are of the same political 
party or party faction as the President. To put it more concretely, a 
Republican President must not nominate anyone as collector of (he jtort 
of Philadelphia without first consulting the Republican senators (if 
there are any) from that state.® If he does so, the other senators, out of 
courtesy to their Pennsylvania colleagues, are supposed to vote against 
confirmation. 


Senatorial courtesy has had its ups and downs; it has been strong 
enough at times to hamstring the chief executive almost completely; 

on the other hand, some Presidents have successfully defied 
it. President Garfield, for example, locked horns with the 
two senators from Now York State on this matter in i88i 


and won a signal victory. President Theodore Roosevelt, to use his own 
words, “normally accepted each senator’s recommendations for offices 
of a routine kind, such as post offices and the like,” but “insisted on 
personally choosing the men for the more important positions.” Still, no 
matter what the President’s personal inclinations may be, he is sure to 
find that he can avoid trouble by antagonizing the individual senators as 
little as possible. The President has only half the appointing power; the 
Senate has the rest.^ 


* George H. Haynes, The Senate of the United States: Its History and Practice (2 vols., Boston, 
1938)* Vol. I, pp. 753-760. 

* ibid,^ Vol. 1 , pp. 767-768. ^ 

^ Republican Presidents generally follow the advice of party leaders with respect to ap- 
pointments in the Democratic Solid South. 

* Sec also pp. 288-290. 
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But the great majority of federal appointments do not require con- 
firmation at all. In the case of subordinate and minor officials, the power 
of appointment has been vested by action of Congress in the 
President alone or in the heads of the various departments, 
such as the j>ostmaster general or the secretary of the 
treasury. More than 95 per cent of all federal appointments are in this 
category. About 30 per cent of these positions are still treated as ‘‘patron- 
age” and are filled on the recommendation of congressmen from the 
districts concerned; but by far the greater portion of them have been 
placed in the “classified service” and the appointees arc chosen under 
civil service rules (the merit system). The way in which the old spoils 
system of making appointments to subordinate posts has been broken 
down by the civil service laws will be explained in a later chapter.^ 

REMOVALS 

ITic Constitution provides that civil officers of the United States may 
be removed by impeachment if convicted of treason, bribery, or other 
high crimes or misdemeanors. But it does not say how or by 
whom these officials may be removed for incompetence or 
for the good of the service. This problem of dismissal arose 
at an early date, and in the first session of Congress ( 1 789) it was debated. 
Some congressmen felt that if the concurrence of the Senate was necessary 
for appointments it should also be required for removals. Others argued 
that the President could not c hold responsible for the faithful execution 
of the laws unless given a free hand to dismiss those subordinate officials 
whom he regarded as incompetent. L' the end this view prevailed. On a 
few occasions Congress hns attempted to restrict the President’s freedom 
in making removals, but without much success. 

A notable instance occurred in 1867 when Congress passed the Tenure 
of Office Act with the plain purpose of prc\ enting the removal of various 
officeholders by President Andrew Johnscjn. I'his law pro- tenurf 
vided that any person holding a civil c iiicc to which he had of office 
been appointed with the confirmation of the Senate should (*867). 
remain in such office until his successor was in like manner appointed. 
It was vetoed by the President, but Congress passed it over his veto. 
Then the President disregarded it as unconstitutional, and this was one of 
the grounds upon which he was impeached. Subsequently the Tenure 
Act was repealed. It is now generally conceded to have been an uncon- 
stitutional enactment. 


* See Chapter XVI. 
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Later, in 1876, Congress tried once more to restrict the President’s 
authority by providing that certain classes of postmasters could not be 
removed from office except with the advice and consent of 
the Senate. The constitutioneility of this restriction did not 
get before the courts in any cJean-cut fashion until President 
Wilson challenged it (1920) by summarily removing a p>ostmastcr with- 
out senatorial concurrence. The dismissed postmaster carried the matter 
to the Supreme Court, which held in a notable decision that the power 
to remove appointive officers was vested in the Prcsidait as the nation’s 
chief execudve and could not be abridged by statute.^ The decision in 
this case, it may be mentioned, was written by a Chief Justice who had 
himself served a term as President. 

But in spite of this decision, the President’s power of removal docs 
not extend to every appointive official of whatever rank or status. In 
1 935 there came before the Supreme Court a question whether a member 
of the federal trade commission could be removed by the President for 
reasons other than those stipulated in the statute which had created this 
commission. The decision in this case was that when the laws prcscrilo 
the groimds upon which a member of an administrative board can be 
removed, the President must keep within the bounds prescribed and 
cannot make dismissals on any other grounds. 

So, three classes of officeholders are exempt from the President’s 
unr estrained power of removal: first, the judges of the federal courts, who 
can be removed by impeachment only. Second, members of various 
boards which have been set up by Congress and who cannot be removed 
except in accordance with such conditions as Congress has imposed in 
establishing their offices.® Third, those officials and employees who have 
secured their appointments under civil service rules and may not be 
removed “except for such causes as will promote the efficiency of the 
service.” This limitation, however, is not a serious obstacle to a President 
who desires to make removals on political grounds, but in practice its 
spirit has been well respected. 

While the foregoing limitations have done much to mitigate the worst 
evil of the spoils system — namely, the ruthless dismissal of public 
o/,.™ officlals to makc room for party henchmen — it should not 

AGE STILL be supposed that patronage has been wholly abolished in 

the federal service. Many thousands of well-paid offices are 


REMAINS. 


^ See footnote p. i88. For discussions of the genera] question, see also £. S. Corwin, Th 
Presidents Removal Power under the ConUUution (New York, 1927); James Hart, Tm:re of Office 
under the Constitution (Baltimore, 1930); and George H. Haynes, op, «/., Vol. II, pp. 827-835. 

* Rathbun v. United States, 295 U. S. 602 (1935). Also cited as Humphrey’s Executor 0. 
United States. 
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Still within the gift of the President. He can fill these positions, many of 
them with large salaiues attached, according to his own desires or 
preferences. He Ls still pressed upon all sides by office seekers and their 
congressionzd fi'iends; he is held responsible for appointments which of 
necessity he must make without any personal knowledge whatever, and 
is under constant temptation to use the appointing power in ways that 
will ensure his own renomination or promote the interests of his party. 
An unscrupulous President, if he chose to misuse the extensive powers of 
appointment and removal which still remain in his hands, could build 
up a personal and political machine of almost irresistible strength, for, 
despite the limitations of Senate approval emd civil service laws, the 
appointing power is today infinitely more extensive than could have been 
envisaged when the foundations of the Republic were laid. 

THE POWER OF PARDON 

The President has inherited from the ancient prerogative of English 
kings the power “to grant reprieves and paidons.” He may pardon any 
offense (crimes) against the federal laws, but he has no appucabi.e 
authority to grant pardons for offenses against the laws of a only to 
state. A pardon may be either partial or complete: that is, 
conditions may be attached to it, or it may be unconditional, united 
One limitation is imixjsed upon the President by the Cion- 
stitution, however, in that he can grant no pardon m cases of impeach- 
ment. This embodies a lesson which the framers of the CJonstitution drew 
from England where an accused royal adviser sometimes went to his 
imiicachment with the king’s pardon already in his pocket. The power 
to pardon is linked with the power »o reprieve — that is, the right to 
stay the enforcement of a penalty. A general pardon, granted to a large 
number of offenders, is called an amnesty. President Johnson issued two 
of them after the close of the Civil War to those who had borne arms for 
the South. The pardoning jxiwer, it need hardly be said, is not exercised 
by the President at his own caprice, I ur on the recommendation of the 
department of justice after the latter has made a full study of the case. 

DIPLOMACY AND DEFENSE 

There are times when two great and far-reaching powers of the Presi- 
dent seem to transcend all others. These arc his powers in the fields of 
diplomacy and of national defense. The foreign relations of the United 
States ar^ almost wholly under the general direction of the President, with 
the one important limitation that no treaty made by him is valid until it 
has been approved by a two-thirds vote in the Senate. Likewise, as 
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commander in chief of the armed forces, the President has the general 
direction of the national defense, but here again his authority is subject 
to various limitations. These two branches of presidential authority are 
of such importance that they deserve more than a few paragraphs and 
hence will be reserved for consideration in separate chapters.^ 


THE PRESI- 
DENT AND 
CONGRESS. 


POWERS IN RELATION TO LAWMAKING 

It may sound strange to speak of the ‘Mawmaking powers’’ of a chief 
executive. One might suppose that the principle of separation of powers, 
to which the framers of the Constitution gave so much 
reverence, would require the exclusion of the executive 
from all share in lawmaking. But the President was, in fact, 
endowed by the Constitution with substantial powers in relation to the 
making of the national laws, and these powers have now become greatly 
expanded. Under the terms of (he Constitution he is entrusted with 
certain definite functions in relation to lawmaking: for example, the 
right to call special sessions of Congress; to recommend the passage of 
laws; to sign bills after they have been passed, or to veto them. 

The President, it should be noted, docs not call Congress together 
except in special session. The time for the beginning of regular sessions is 
fixed by law. Nor can he adjourn Congress unless the two 
Houses fail to agree between themselves as to the time of 
adjournment. The power to dissolve any legislative body 
before its tenn has expired does not exist in the United 
States. The House of Representatives finishes cut its two- 
year term, no more, no less. On the other hand, the President does have a 
great deal to do with the length of congressional sessions. He can urge 
Congress to stay in session until important measures have been passed; 
and his urging can be reinforced by the threat of a special session, im- 
mediately after adjournment, if Congress should go home too soon. This 
is no empty threat because members of Congress are paid by the year 
and get no additional compensation for attending an extra session if one 
is called. 

In issuing a proclamation calling for a special session, the President 
states the purpose of the call and the matters to be dealt with at the 
CALLING special session; but Congress is not limited thereby. It can 

SPECIAL take up other matters if it so desires. Most of the state 

SESSIONS. constitutions, by way of contrast, provide that, when a state 

legislature has been called into special session by the governor, it may 
deal only with matters listed in the call. Special sessions of Congress arc 
* Sec Chapters XXX-XXXI. 


RESTRICTIONS 
UPON THE 
i»OWER TO 
CAIX AND 
ADJOURN 
CONGRESS. 
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not called except when emergencies arise. A special session may last for 
a few days only, or it may continue until the date for the next regular 
session arrives. 

The Cbnstitution, again, requires the President to “give to the Con- 
gress from time to time information on the state of the Union, and 
recommend to their consideration such measures as he shall 

1 *HE l*OW£R 

judge necessary and expedient.” This is the basis of the to recxjm- 
President’s right to send messages to Congress, a right which 
has been freely used from the outset. The wording would 
seem to indicate that the makers of the Constitution had no thought that 
the nation’s chief executive should play an inarticulate role in the plan- 
ning of national policies. They imposed upon him a constitutioned duty 
to inform himself concerning the “state of the Union,” to transmit this 
information to Congress, and to recommend whatever measures he might 
think fit. To that extent they discarded their allegiance to the principle 
of separated powers. Those who argue that the President should never 
as>umc the initiative in legislation should give heed to this constitutional 


provision. 

In addition to the exercise of an inllucnce upon the making of the 
laws, the President virtually legislates on his own account. This he docs 
by the Issue of “executive orders,” which have virtually another 
the force of law.* Theoretically, “a government of laws, phase of 
not of men” requires that the laws shall be comprehensive ^Int’Tieo- 
and specific, that is, both bro'^d enough and detailtxi enough istative 
to cover all cases that may arise. But as a practical matter 
this is quite out of the question under conditions of today. “EXEajxivF, 
Take the federal income tax law, for example. To specify orders-” 
every detail relating to the figuring of exemptions, deductions, allow- 
ances, depreciations, depletions, capital gains and losses, consolidated 
returns, and so on would expand the law to a thousand pages. Congress 
could not possibly give the time necessary' to work out all those details. 
What is more, the embodying of suc^ detailed provisions in a .statute 
would give them a highly inconvenient rigidity. None of them could be 
changed except by congressional action. But by a stroke of the President’s 
pen an executive order, rule, or regulation can be modified at any time. 
The courts have held that this practice, when kept within reasonable 
bounds, does not constitute a delegation of legislative power by Congress. 

A great expansion of the President’s power to issue executive orders 


* In 1935 Congress passed a law (the Federal Register Act) requiring that all executive 
orders, decrees, and proclamations having general appUcafaility and legal effect must be 
published in the Fedtrtd Register, whicJi is issued daily. 
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has taken place in connection with the emergency legislation of the past 
ten years. Congress has had neither the time nor the technical knowledge 
which would enable it to work out the details of statutes relating to such 
matters as work relief, assistance to agriculture, federal housing loans, 
industrial mobilization, emergency shipbuilding, the raising of an army 
by selective service, the lending and leasing of war materials, and so on. 
Consequently it has been virtually forced to enact such measures in rather 
broad terms, with an included stipulation that the President (or some 
administrative agency under his direction) should have power to make 
such rules and regulations as might be found necessary within the scope 
of the general provisions of the law. 

Executive orders regulate the details of administration in many 
important branches of government: for example, in the postal and im- 
WHATEXECU- niigration service, the collection of customs duties, as well 
TivE ORDERS as iu thc patent, pension, and internal revenue oflices. But 
DEAL WITH. made clear that executive orders and regulations 

arc not supposed to change any provision of thc laws; they profess merely 
to supplement, elaborate, and apply provisions which Congress has 
made. It is true, however, that they sometimes edge out a little farther 
than they are supposed to go. Occasionally they give a twist to legislation 
which Congress did not intend. Hence the power to work out thc details 
of a law by executive order becomes in effect a subsidiary branch of thc 
lawmaking authority. At any rate, thc whole procedure is tantamount 
to a confession that under thc complex economic and social conditions 
of today a government cannot remain exclusively a "’“government of 
laws.” It must be to some extent a government of men who arc vested 
with power to supplement the laws. 
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CHAPTER XIII 


THE CABINET: ITS PLACE IN THE SCHEME 
OF GOVERNMENT 


The principles of a free constitution are irrecoverably lost when the legislative power 
is dominated by the executive. — Edward Gibbon. 


THE GENESIS 
OF THE 
CABINET. 


The practice of surrounding the chief executive with a circle of 
advisers or ministers, chosen by himself, is one of the oldest in the 
history of government. It appeared in England under the 
Anglo-Saxon kings and became recognized as a regular 
feature in the government of the realm under the Normans. 
In due course, this body of royal advisers became the privy council, out of 
which the British cabinet arose. 

The builders of the Americtm federal system were well acquainted 
with this historical development as well as with the work of the governor’s 
councils, which had existed in some of the colonies before 
the Revolution. But tliey had not been favorably impressed 
with this colonial adaptation of the British system tmd after 
some debates had rejected a proposal to include provision 
for a council of state in the new Constitution. On the other 
hand, they realized that the President could not himself do 
all the executive work which the new federal government 
would require; so they took for granted that he would 
appoint subordinates to help him.. Wisely they did not 
attempt to designate what positions these presidential 
coadjutors should hold, or what their duties should be, but 
left it for Congress to determine what executive departments there 
should be as a means of doing the work under the President’s direi'tion. 

“The President may require the opinion in writing of the principal 
officer in each of the executive departments.” That is all the Constitution 
has to say about the President’s relation to his chief execu- 
tive advisers. Congress establishes a depeu’tment, defines its 
functions, limits its authority, and makes appropriations of 
money for its maintenance. Three executive departments 
were established at the very first congressional session in 
200 
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1789: namely, the state, treasury, and war departments. A postmaster 
general and an attorney general were provided in the same year, but 
their offices did not at the outset rank as regular departments. They be- 
came departments later (in 1829 and 1870 respectively); and Congress 
has from time to time established others: the navy in 1798, the interior 
in 1849, agriculture in 1889, commerce in 1902, and labor in 1913. In 
1947, the war and navy departments became a single department of 
defense, making nine regular departments. The heads of these are by 
custom, and by custom only, entitled to membership in the cabinet. 

The head of each department (secretary of state, attorney general, 
postmaster general, as the case may be) is appointed by the President 
with' die consent of the Senate. But this consent, as has 

" * STATUS OF 

already been stated, is almost never withheld.^ A new these de- 
President announces his selections immediately after his partment 
inauguration, and the appointees usually hold their posts 
till the end of his term, although they may be removed at any time. 
Removals or dismissals in the ordinary sense of the word are rare, but 
resignations because of failure to work in harmony with the President 
have sometimes occurred. It is clearly understood that every member of 
the cabinet must be loyal to the President in all things, and that if any 
serious estrangement arises the resignation of the dissenter should be 
vSubmitted without delay. There may be differences of opinion around 
the cabinet table, but, when a decision is reached by the President, the 
members of the cabinet must fall in with it, at least so far as their public 
actions and pronouncements are concerned. The cabinet must at all 
times present to the world an outward solidarity. 

Its meetings, therefore, are secret. Whatever is discussed or decided 
should reach the public only with the President’s permission. Never- 
theless, leakages do occur. President Wilson was troubled should 
by them early in his first administration. On one occasion not betray 
he said to his Secretary of Agriculture, David F. Houston: ^^fidences. 


I am embarrassed the fact that one or ( ao members seem to be unal^le to 
refrain from telling cverylx)dy what happens in cabinet meetings. I wish to 
advise with the cabinet freely. Some things cannot be given publicity; at any 
rate, at once. It is important to consider what shall be said, and how and when. 
I ought to have the privilege of determining this. The discussions should be free 
and full. If they cannot be kept within the family, leaving it to my discretion 
when and what to give out, it will make it difficult for me to canvass confidential 
matters as I should like.* 

A 

1 See pp. ! 91-192. 

*D. F. Houston, Tears ivUh WUsor^s Cabinet (2 vols., Garden City, N. Y., 1926), 
Vol. l] p. 87. 
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Secretary Houston, bringing the matter before the cabinet as if he had 
not been prompted to do so, asked the President for his judgment and 
there appears to have been an exchange of views. The cabinet agreed 
tliat, when general policies had been under consideration, nothing con- 
cerning such discussion should be made public except at the President’s 


request. 

Cabinet solidzurity, however, may be more apparent than real. Per- 
sonal antagonisms, long kept from public knowledge by official reticence, 
may suddenly bwst into an open rupture. At Paris, while 

OR TRENCH ‘ , ' . , . ‘ * , , . , 

ON THE peace was being negotiated m 1919, the relations between 

president’s President Wilson and his Secretary of State, Robert 

Lansing, became severely strained; but it was not until 
February, 1920, and then on quite a different issue, that Lansing was 
forced to resign. This is what seems to have happened: The President, 
after his return from Paris, had suffered a stroke of paralysis and for 
several months was isolated in the While House. The extent of his in- 


capacity could not be accurately learned because of the secrecy with 
which he was surrounded. Under the circumstances Secretary Lansing, 
as senior member of the cabinet, took it upon himself to summon fticet- 
ings of that body at which, it is said, the President’s condition was dis- 
cussed. When President Wilson heard of this action after his partial 
recovery, he denounced it as a most serious breach of the constitutional 
proprieties.' The few precedents hardly support him in this, however, for 
Secretary Blaine had followed a similar course during the prolonged 
illness of President Garfield. Perhaps Wilson suspected that there might 
have been a plan to declare him incapacitated and to ask the Vice- 
President to take over the powers and duties of the presidential office in 
accordance with the constitutional provision covering such eventualities. 
But it seems more likely that President Wilson was influenced by what he 
regarded as Mr. Lansing’s failure to cooperate with him loyally at Paris. 


* In his first letter to Lansing (February 7, 1920), the President said: “Is it true, as 1 have 
been told, that during xny illness you have frequently called the heads of the executive depart- 
ments of the government into conference? . . . Under our constitutional law and practice, ;is 
developed hitherto, no one but the President has the right [to do so] and no one but the 
President and the Congress has the right to ask their views or the views of any one of them on 
any public question.*’ Four days later the President wrote in reply to Lansing: “You kindly 
explain the motive of these meetings, and I find nothing in your letter which justifies your 
assumption of presidential authority in such a matter ... I have to remind you, Mr. Secretary, 
that no action could be taken without me by the cabinet and that therefore there could have 
been no advantage in not waiting action with regard to matters concerning which actions 
could not have been taken without me.” Lansing continued to assert the propriety of his 
cooduat. He wrote: “I cannot permit to pass unchallenged the imputation t^fiat in calling 
into informal conference the heads of the executive departments I sought to usurp your presi- 
dential powers ... I cannot agree with your statement that I have tried to forestall your 
judgment in certain cases by formulating action and merely asking for your approval.” 
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In selecting the heads of his executive departments, the President is 
not limited by the Constitution in the range of his choice. He may select 
whom he pleases. But if he happens to select a senator or a 
member of the House of Representatives, the appointee ^^^cted. 
can no longer sit in Congress. No senator or representative 
can hold any other office under the United States, even a minor post- 
mastership. But while the Constitution gives the President a virtually free 
hand in constructing his cabinet, there are various practical considera- 
tions which he must keep in mind. For one thing, he almost always 
selects the members of the cabinet from within the ranks of his own 


political party. Washington endeavored to make selections from among 
men of different political affiliations; for that reason he chose Thomas 
Jefferson as secretary of state and Alexander Hamilton as secretary of 
the treasury. Both were admirably qualified for their respective offices; 
but they stood widely apart in their political views and were frequently 
at odds, much to Washington’s embarrassment. So, the practice of 
choosing the cabinet from the President’s own political supporters was 
adopted as a means of ensuring harmony ; and it has since been generally 
followed, although with occasional exceptions to the rule. The most 
recent example of a deviation from the traditional practice was the 
action of President Roosevelt (1940) in calling to his cabinet tw'O promi- 
nent Republicans, namely, Henry L. Stimson as secretary of war and 
Franklin Knox as secretary ol the navy. 

This docs not mean, however, that the President usually takes the 
leaders of his party into the cabinet. Some leaders may be given this 
recognition after a victorious campaign: but cabinet positions, for the 
most part, are not used as a means ol rewarding llic top-flight party 
strategists. Whatever may have been the case fifty years ago, the enor- 
mous expansion of cxcculr/e work has made it essential that the heads of 
departments shall be competent supervisors of administration. For this 
reason it sometimes happens that, when a member of the cabinet dies or 
resigns, his chief subordinate is promoter* to the vacant post. On the other 
hand, it is thought desirable to have at Ica^t one seasoned party war horse 
in the cabinet, especially as an adviser on matters of practical politics, and 
usually a man of this type has been appointed to the office of postmaster 
general. 

This distinguishes our practice from that of Great Britain, the British 


Dominions, and other countries where responsible parlia- 
mentary government prevails. In GreatBritain, for example, 
the way to high political office lies through long service in 
the House of Commons. By this selective process leaders cam 


CONTRAST 

WITH 

BRITISH 

PRACnCE. 
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be found when they are wanted, without protracted search or perilous 
experiment; and after a man has once achieved cabinet rank, his claim 
to future recognition binds the prime ministers of his party as long as his 
orthodoxy, public reputation, or mental vigor remains unimpaired. 
When a new cabinet is being formed, the newspapers are fairly accurate 
in foretelling its personnel. They speculate about the septuagenarians 
who may drop out and the young men who may force their way into the 
charmed circle. They may falter in dealing with the distribution of 
places. How could they know that, because of an impending shift in 
foreign policy, the former secretary for India would go to the foreign 
office or that, because of a projected reorganization of the law courts, 
the former lord chancellor, being stubbornly opposed to it, would become 
lord privy seal at half the salary? What impresses one above all else, how- 
ever, is the continuity of personnel, the existence of a career in political 
office. It is only by a gradual process that the men at the top arc sloughed 
off Biid room thus made for the slow infiltration of young men from 
below. 


In the United Slates, on the other hand, cabinet office is not looked 
upon as a career. It “is an interlude in a career,” as Laski says, leading 
towards no definite goal.^ “The composition of a cabinet is 
CABINET unpredictable. Many of its members, after their term of 
office, retire into the obscurity from which their elevation 
brought them.”* The Taft cabinet (1909-1913) will serve as an illustra- 
tion.* In an expansive moment, after his nomination but before his 
election, Mr. Taft expressed his intention to reappoint the members of 
the outgoing Roosevelt administration, but when the time came he 
retained only two of them. Then, finding the task of filling the remaining 
posts a picture-puzzle problem, he allowed weeks to pass without reach- 
ing final decisions. In the end, six of the nine cabinet po.sts were given 
to lawyers; for Taft was a lawyer of such eminence that he later became 
Chief Justice of the United States, and he trusted men of his own pro- 
fession. But one can hardly say that as a group they conspicuously 
justified their selection. 

Plresident Wilson in 1913 received a good deal of advice respecting 
the personnel of his cabinet. Yet three days before the inauguration he 


Wilson’s 

CABINET. 


still had to decide upon a secretary of war. In this dilemma 
Mr. Wilson then turned for suggestions to his secretary, 
Tumulty, whose political sagacity he trusted. 


* Harold J. Laski, The Americetn Fresidency (New York, 1 940), p. 87. 

*/hid., p. 71. 

•Henry F. Pringle, The JJJe and Times oj WiUiam Howard Taft (2 vols., New York, 1939), 
Vol. I, pp. 381-386. 
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I informed the President [Tumulty tells us that I would suggest the name of 
some one within a few hours. I then went to the library in my home in New 
Jersey and in looking over the Lawyers* Diary I ran across the name of Lindley 
Garrison, who at that time was vice-chancellor of the state of New Jersey. Mr. 
Garrison was a resident of my home town and although I had orJy met him 
casually and had tried a few cases before him, he had made a deep impression 
upon me as a high type of equity judge. I telephoned the President-elect that 
night and suggested the name of Lindley Garrison, whose reputation as a dis- 
tinguished judge of the Chancery Court was known to the President-elect. He 
was invited to Trenton the next day and without having the slightest knowledge 
of the purpose of this summons, he arrived and was offered the post of Secretary 
of War in Mr. Wilson’s cabinet, which he accepted. 

This way of doing things may seem haphazard. But the incident just 
related is not an isolated one. Before his inauguration Wilson had never 
met the man whom he appointed secretary of the interior, alleged 
H ence it is not surprising that one member of this cabinet, MEniocRirv 
in writing of its first meeting, said: “I decided without much cabinets. 
difficulty that it was not a particularly able group of men — cabinets 
seldom arc.” “ This lack of outstanding ability was not a catastrophe, 
however, because President Wilson seldom sought or took the advice of 
his cabinet. He expected its members to assume full responsibility for 
the business of their respective departments, consulting him only on 
matters of unusual importance. This would be good administrative 
practice if members of the cabinet were in all cases men of sound judg- 
ment and discrimination. Or, as one of President Wilson’s ablest associ- 
ates has expressed it: “If a hea^’ of a department is competent, if he has 
first-rate executive ability, he can spare the President much time and 
worry. The trouble is that the average hr ad of a department is not highly 
competent and has not first-rate execut ve ability. ... If the Presidents 
of the United States had moic efficient aids and v/ere better served, they 
might live longer.” ^ 

\foscph P. Tumulty, Woodrow Wilson as I Know Him (Garden City, N. Y., 1921), p. 138. 

® David !■*. Houston, Eight Tears with Wilson* s Cabinet (2 vr*!!*., Garden City, N. Y., 1926), 
Vol. I, p. 40. 

• /AiV., Vol. I, p. 89. It has been urged on numerot oc'casions during the past eighty yean, 
notably by President Taft in his last message to Congress, that cabinet officers be permitted 
to appear on the flfjor of both Houses for the purpose of engaging in debate and required 
to attend for the purpose of answering questions. This proposal is discussed at the end of 
the next chapter. But one point deserves emphasis here. Those who favor the change — as 
a step towards parliamentary government - often assume that it would improve the quality 
of cabinets. Samuel W. Mcf ^all, a distinguished representative from Massachusetts, expressed 
this opinion more than thirty years ago. He complained that members of tlie cabinet “quite 
frequently” had displayed no aptitude for public affairs or were without any experience in 
them- Such men could not hold their own in congiyssional debate; they would be replaced by 
men who hacPpreviously served in Congress, who 'had become familiar with national affairs, 
and who had at the same time talent in administration. “The time would end when it would 
be possible to have a second-rate lawyer as head of the Department of Justice.” The Business 
•jf Congress (New York, i 9 ii)> p- 19^- 
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Geography, of course, is to some extent a factor which influences the 
work of cabinet-making. No President, under normal conditions, would 
draw his entire cabinet from the North or the South, the 
CAL AND East or the West. If he did so there would be strong resent- 
OTHER CON- ment in the neglected regions, with political repercussions 
siDERATioNs. ^ ^ Tcsult. All this docs not imply, however, that the 
President feels under obligation to distribute cabinet positions to the 
various regions of the country on a proportional basis. Sometimes a single 
state is called upon for two, or even three, members of the cabinet, while 
its more populous neighbors may have no representation at all. In a 
word, the cabinet is not a representative body; when concessions are 
made to the idea of geographical distribution, it is merely because good 
political strategy seems to require it. 

In organizing his cabinet, the President also keeps in mind the de- 
sirability of satisfying the different factions of his party, if there are such 
factions. He will not make all his selections from cither the conservative 


or the radical elements, but will try to take some representatives from 
each. Organized labor always expects, and almost always gets, recogni- 
tion in the cabinet’s membership. And every President, in choosing his 
circle of official advisers, is to some extent influenced by considerations 
of personal friendship. Nearly every cabinet during the past fifty years has 
contained at least one member who owed his inclusion to the fact that 


he was a close personal friend of the President. 

In the public mind there lurks the idea that members of the cabinet, 
as directing heads of great administrative departments, ought to be 
SPECIAL experts in their rcsj)cctive fields — that the sccretar>^ of the 
FITNESS AND trcasury ought to be a past master in finance, the secretary 
EXPERIENCE, agriculturc a ‘‘dirt farmer,” the secretary of commerce 
a business man of wide experience, especially in foreign trade, and tlie 
secretary of lalx)r someone with a union card in his pocket. That idea 
is not in accord with the philosophy of democratic government. The 
secretary of agriculture is not supposed to serve the farmers of the United 
States but the people of the United States. Expertness is needed in all 
the executive departments, but not necessarily at the head of it. Other- 
wise, there would be every reason for choosing the head of the newly 
formed department of defense or his assistants from tlie generals or the ad- 
mirals. That is what they always did in pre-war Japan, for example; but 
the United States has avoided such a course, and wisely so. Apart from the 
attorney general, who from the nature of his duties ought to be a lawyer, 
there is no good reason for insisting upon technical proficiency’^at the head 
of any department and allowing this to outweigh general qualifications. 
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So bear in mind that the cabinet is not intended to be a representative 
body, or a professional group, or a check upon the President. As a body, 
its members are, officially at any rate, the confidential 
advisers of the chief executive. But they are also the Presi- pqpola^” 
dent’s chief subordinates in performing his coiLstitutional idea gon- 
duty to sec that the laws are faithfully executed. In selecting 
members of his cabinet it Ls difficult to find men who are 
equally valuable in both capacities — good confidential advisers and 
competent chief administrators. During recent years it has become ap- 
parent that the advisorj' function of cabinet members is no longer 
regarded as of prime importance. Presidents have developed their own 
intimate circle of confidcntieil advisers outside the ranks of the cabinet. 
Men who hold no official positions at all sometimes exert more influence 
upon executive decisions than do those txcupying the highest cabinet 
posts. ITiis has become particularly noticeable during the past dozen 
years. 

Taking one consideration with another, the cabinet of the United 
States Ls likely to be a variegaU'd group, in the composition of which 
geography, conciliation, compromise, gratitude, political ^ varie- 
strategy, administrative competence, personal intimacy, gated 
and even plain inertia or haphazardness play a varying 
part. It is sometimes said that a President is known by the cabinet he 
makes; and, since no two chief executives arc alike, their cabinets will 
differ correspondingly. Pre:!ieni Theodore Roosevelt acquired a 
cabinet with a variety of minds, but by force of his assertive personality 
soon had them all marching in line v ith him. President Wilson chose 
men (or tried to choose men) whose ‘ minds ran along \»?ith his own.” 
President Cbolidgc inheriterl a cabinet from his predecessor, made few 
changes in it, and deferred a good deal to its collective judgment. Presi- 
dent Franklin Roosevelt tried to organize and keep a group representing 
Ixith the conservative and liberal elements of his party, besides taking 
some members from outside the Dc.'-.-cratic ranks altogether. For 
advisory assistance, moreover, he drew to a greater extent than any of 
his immediate predecessors upon sources outside the cabinet altogether. 
Some Presidents think of cabinet members as colleagues, others as sub- 
ordinates. Some want men of ideas and initiative; others prefer to supply 
the ideas <uid the initiative themselves. 

THE cabinet’s FUNCTIONS 

In diw-nssing the powcrs and duties of the cabinet, it is therefore 
to keep in mind the distinction between the advisory function 
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of the cabinet as a whole and those admimstrative ^xi^ts which are per- 
formed by its members individually, as heads of their own departments. 

The advisory function rests upon custom alone; it has no 
definite constitutional or legal basis. The cabinet as a body 
is merely a group of high officials whom the President may 
call together for consultation if and when he chooses to do 
so. As a matter of usage, however, he does call them nor- 
mally once a week (on Fridays) during sessions of Ck>ngress 
and finds plenty for them to do at these fneetings.^ What is 
there to do? One cannot say more than that the cabinet discusses what- 
ever the Preadent sees fit to lay before it, and gives its advice when he 
asks for it. It has no set of bylaws, rules of procedure, or field of juris- 
diction. Its proceedings are conducted informally, in a conversational 
manner around the table. There are no motions or amendments, no 
formed speeches. Sometimes the President has already made up his 
mind on some question and merely brings it before the cabinet for its 
information, or for suggestions as to details. 

Lincoln, for example, did not consult his cabinet on the Emancipation 
Proclamation until he had himself decided that it ought to be issued. 

Andrew Jackson, a generation earlier, found his cabinet an 
encumbrance upon his freedom of decision; and for nearly 
two years he called no meetings at all. General Grant 
carried his military traditions into the White House and dealt with 
members of his cabinet zis though they were second lieutenants, whose 
duty it was to carry out the orders of their captain. Grover Cleveland, 
imperious though he was in some ways, had a high respect for the judg- 
ment of his cabinet members and followed their counsel on most matters. 
Theodore Roosevelt sometimes acted first amd explained afterwards. The 
members of Woodrow Wilson’s cabinet occasionally got their first infor- 
mation about presidential action from the newspapers, and the same is 
said to be true of some who served in the cabinet of P'ranklin D. Roose- 
velt. 

In addition to its weekly meetings, the cabinet may be suimnoned for 
special meetings. The members used to sit at an oblong table in order of 
seniority: the President at the head, the secretary of state 
on his right, the secretary of the treasury on his left, and so 
on down both sides of the table. Recently a new oval table 
has been substituted and the Plresident now sits at the middle of it, with 
his cabinet members flanking him in order of seniority. If the*head of a 

* Before the adminutratioiu of President F. D. Roosevelt it was customary to meet tnnee 
A week, Tuesday and Friday, at eleven in the morning. 
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department happens to be ill, or absent from Weishington, the under 
secretary in that department, or an assistant secretary, is sometimes asked 
to attend in his place. 'No formal records of the discussions are kept, and 
no summary of the proceedings is ever given to the public. Whether the 
President asks, receives, accepts, or disregards advice from his cabinet is 
never known, save in raro instances, and then long after the event has 
passed. It would be a grave discourtesy to the President, were any member 
of the cabinet to make public what transpires around the table. If there 
is anything to zumounce, the President makes it public as his own action 
and not as a decision of tlie cabinet. 

The best service performed by these cabinet meetings is the avoidance 
of friction or misunderstandings among the several departments. They 
provide a clearing house which helps the administration to 
put unity into its program. With this in mind, the President 
usually calls upon the members of the cabinet, one after 
another, to present any matter that concerns the interests of more than 
one department or raises some issue of general policy. If the President is 
sending an important message to Congress, he sometimes reads it to the 
cabinet in advance. Everything is done with proper dignity at these 
meetings, but in an infonnal way, and tilways with close attention to the 
business in hand. A cabinet made up of able and experienced men, 
provided with a reasonable degree of political sophistication, can be a 
great help to a weak President, and even by a strong one its helpfulness is 
not to be despisetl. 

HEADS OV DEPARTMENTS AS ADMINISTRATORS 

More vital than the functions of the cabinet as a body are those of its 
members as individuals, as heads of departments. Every head of a de- 
partment is responsible lo the President and is under his 
direction at all times, but in practice each is allowed a 
considerable range of independence. This must necessarily 
be the case; for, if everything could be '•.pervised directly by the Presi- 
dent himself, there would be no need for department heads at all. Even 
in a single department there is always more to do than its official head 
can pereonally attend to; hence each department has one or more 
assistan t secretaries, who assume part of the work which would be done 
by the chief if there were less of it to be done. Some departments also 
have an under secretary who ranks next to the department head and 
assumes charge when the latter is abstnt. 

Each department, moreover, is divided into bureaus under bureau 
chiefs or commissioners. The bureaus, in turn, are split into smaller units 
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called divisions. But this disintegration is not uniform in all depart- 
ments. Some have divisions above the bureaus and some have branches, 
offices, commissions, subdivisions, and sections, related to 
teorTtion other in a way that is very confusing to an outsider: 

OF DEPART- The internal organization of each department is usually pre- 
o scribed by law, but it has grown step by step over a long 
term of years and reflects the idiosyncrasies of successive 
Congresses. On more than one occasion the President has been given 
power to do a certain amount of consolidating and rearranging, but the 
administrative structure remains a badly tangled mass. 

. The scope of work handled by these bureaus, divisions, and other 
subordinate branches is very extensive. With the expanding functions of 
federal government, moreover, it has grown by leaps and 
SmoN^oi^N- bounds. The administrative machinery at Washington is 
DEPENDENT now many times more complex than it was a dozen years 
ago. Not only has the work of the various departments been 
divided, redivided, and subdivided among sulxirdinate 
offices, but mtmy new administrative boards and commissions, some of 
them exercising functions of the highest imixirtance, such as the inter- 
state commerce commission, the federal trade commis.sion, the civil 
service commission, the tariff commission, the federal communications 
commis.sion, the civil aeronautics board, the national labor relations 
board, the reconstruction finance corporation, the securities and ex- 
change commission, the veterans’ administration, and a score of other 
units, are working outside the purview of the nine regular departments. 
Of these, however, more will be said in a subsequent chapter. 

The functions of each department are defined in part by law and in 
part by executive orders. Within these bounds the head of the depart- 
ment has the right to make rules for the conduct of depart- 

GENERAL . ” ... .... , , 

WORK OF mental business, f his is done by issuing departmental orders 
THE DEPART- 3n(j regulations, some of which are full of detailed pro- 
visions. I'he regulations of the treasury department relating 
to the collection of the revenues, for example, would fill a whole volume. 
The same is true of the regulations which have been promulgated in 
connection with the granting of patents, and most people are familiar 
with that dog-eared book known as the postal regulations, which the 
clerk at the post-office window thumbs over whenever he Ls asked a 
question. By glancing through a copy of these regulations one may obtain 
some idea of the vast and varied list of functions which a national ad- 
lA.lnistrative department is expected to perform. No complete list of all 
the functions of the nine departments is anywhere to be found, nor would 
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such a tabulation be accurate a few months after it had been compiled, 
for changes are being made continually.^ 

It would be quite impossible to give, in a few paragraphs, more than 
the barest outline of what the head of a department at Washington is 
supposed to do in the course of his day’s work. He names functions of 
appointees to various junipr positions, for Congress has put a depart- 
a good deal of appointing power direedy into his hands. 

Even where this power has been reserved to the President, the advice 
of the department head is usucdly sought, especially in the matter of 
promotions within the department. His individual advice may, in fact, 
be sought by the President on any matter at any time. The head of a 
department approves and Issues the regulations which have been 
mentioned in the preceding paragraph. Sometimes, before issuing 
certain new orders, it is found desirable to hold hearings at which all 
persons who think themselves affected have an opportunity to pre.sent 
their views. This may consume a good deal of time. 

Again, the head of a department has the responsibility for settling 
disputes arising bt'tween his sulx)rdinatcs, or out of their actions. He 
must deal with all manner of complaints against heads of bureaus and 
other olBcials in his department; he hears and determines appeals from 
their rulings; he listens to .senators and congressmen who come with 
multifarious suggestions, recommendations, and requests for favors. He 
goes before committees of Congress when called upon, and supervises the 
preparation of any data that either C<ongrc.ss or the President may 
request. All important questions of departmental policy come to his desk 
for decision, and to make an intelligent decision he must wade through 
piles of memoranda and reports. Finally, he attends a cabinet meeting 
once a week, receives delegations, makes speeches, goes to official recep- 
tions, and gets a little recreation if he can. 

Many people think of government in its negative or restraining aspects 
only. The government, as they .see it, is an organization that keeps 
foreign enemies away, prevents intern t 1 disorder, punishes 
wrongdoing, forbids this or that, and in general stands in character 
the way of the citizen’s doing what he would like to do. of these 
But this IS only one aspect of the government s work, and 
by no means the most important one. Government is a constructive as 
well as a restraining factor in the life of the nation. It docs not merely 
prohibit. It promotes. Most of the functions performed by the various 

^ The nearest approach to up-to-date lists b to be found in the Cmgressioml Difectmy^ new 
editions of which appc.ur in January and April; and in the United States Government Manual, 
which b normally revised three times a year. 
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administrative departments of the national government are of a positive 
character; they involve activities for the benefit of agriculture, industry, 
commerce, transportation, banking, labor, public health, education, and 
other interests which come close to the daily life of every citizen. For this 
reason one should not think of the national government as something 
afar off. Its work is vital to the safety, health, prosperity, comfort, and 
convenience of every household in the land. This will be apparent from 
even a brief survey of what the nine regular departments are trying to do. 
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It is a general popular error to suppose the loudest cornplainers for the public to be 
the most anxious for its welfare. — Edmund Burke, 


There are two principal functions which have to be performed by 
every government. The first is the determination of policies. The second 
is the function of seeing that these policies are carried out. lawmaking 
Policy making is primarily a legislative task; it belongs to and admin- 
Congress. But to som<^ extent it has also come to be a 
responsibility of the President and the various administrative agencies 
which are subordinate to him. These executive officials and administra- 


tive agencies also have the duty of sc*eing that the laws arc faithfully 
executed and that policies are carried out, although to some extent this 
function is also shared by C'ongrcss through its right to make investiga- 
tions. So the line that used to be drawn between the two general functions 
of policy determining and policy executing has now become rather 
badly blurred. 

When Congress passes a law, such as the National Labor Relations Act, 
and thereby establishes a definite policy, people are likely to think that 
the issue is settled and the job is done. In reality it is only , ^vv^making 
begun. Weeks may be spent in congressional debates on a is only half 
measure without settling hundreds of minor questions which story. 
are bound to arise under its provision.- 'Vhen, when the bill has passed 
its final stages and received the presidential signature, there comes the 
task of applying the provisions of the law to the numberless situations 
that come within its .scope. This requires administrative officers, often a 
great many of them. Congress may adjourn when its members get tired 
of the Washington heat, but the administrative staff cannot, for its work 
is continuous. And the quality of its work is of the highest importance; 
for, no m|itter how well considered any principle of national policy may 
be, it will not serve the public well-being unless its execution is entrusted 
to a competent, impartial and diligent corps of administrators. 

2t3 
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Administration, then, is a large part of government. For every one 
legislator in the United States there arc at least a hundred administrators. 
ADMiNisTRA- Thcir number has undergone a great increase during the 
TioN IS THE past twenty-five years — an almost unbelievable increase. 
OTHER HALF, TeasoH is to bc found in the vast expansion of govern- 

mental activities and the increased complexity of the matters with which 
these activities come into contact. The things which the national govern- 
ment finds itself called upon to do are no longer few and simple, as they 
were in earlier days. They have become varied, inFficatc, technical, 
exacting. Take a list of the administrative agencies at Washington and 
see what an impressive array they offer, what a wide range they cover, 
and with what technical matters, far beyond the range of the ordinary 
citizen’s competence, they are expected to deal. Banking and credit, 
agricultural adjustment, soil erosion, regulation of radio broadcasting, 
conservation and development of water power, — a full list would occupy 
many pages of this lx)ok. This administrative expansion, moreover, is not 
a phenomenon of the past few years. It became visible during the closing 
years of the nineteenth century and has moved at an accelerating pace 
ever since. Nor is there any reason to think that we have reached the end 
of it. If governments set out to do more each year (as seems likely), there 
will be more administrators needed to do it. 


There are two ways in which a federal government can administer its 
laws and execute its policies. One is to devolve this duty upon the states 
or other divisions which constitute the federation. Switzer- 
iNDiRECTT land has used this method to a large extent. When tlie Swiss 
ADMiNisTRA- Central government makes a decision on a matter of general 

TION 

policy, the officials of the several cantons are often directed 
to carry it out. We arc also familiar with this method of delegating 
authority in the American stales, where the state legislatures frequently 
impose duties on the officials of counties, cities, and towns. For example, 
they direct the local officers to register births, marriages, and deaths; to 
enforce state laws relating to traffic on state highways; and to provide 
jails for the incarceration of persons who are being tried in state 
courts. 


The other plan, which the national government of tlie United States 
has largely used, is to administer its own laws and policies through its 
own administrative officers — men who are appointed by it, arc paid 
from the national treasury, and are responsible directly to Washington. 
It is true, of course, that there have been notable exceptions to this 
pxocedure. For one thing, the national elections have always been con- 
ducted by the state authorities. State officers register the voters, compile 



NATIONAL ADMINISTRATION: THE DEPARTMENTS 215 


the voters’ lists, print the ballots; in a word, they conduct the national 
elections and pay the costs. The Selective Service Act of 1940, moreover, 
was largely administered by the states under federal supervision. ITie 
states were requested to provide the loccil draft boards, appeal boards, 
advisory boards, and other personnel; but in this case the national 
government defrayed the expense involved. Still other examples might 
be given, but on the whole it remains true that the national government 
performs its functions directly through its own officials. 

Originally it was thought that the entire administrative work of the 
national government could be concentrated in a few departments at 
Washington. And for nearly a hundred years after the 

• * * OKNTRAL>l?^ED 

establishment of the Union this was successfully done. Con- and degen- 
gress, whenever the need appeared, was induced to author- trauzed 
ize the establishrn(;nt of a new department or an additional 
bureau within one of the older departments. Not until the creation of 
tlic civil service commission and the interstaUi commerce commission 


during the i88o’s was nation-wide administrative responsibility of great 
importance placed ])ermanently in the hands of any official or group of 
officials outside some one of these rcgulai departments. In the end tliere 
were nine of these departments, each headed by a departmental secre- 
tary or the equivalent, who by usage is a member ol’ the cabinet. I'hese 
are the state, treasury, defense, justice, post office, interior, agriculture, 
commerce, and labor departments. While somewhat overshadowed in 
the public imagination by the host of new independent administrative 
agencies that have mushroomed into th(^ limelight during recent yeiu"s, 
these nine regular departments still possess a large and varied list oi 
administrative functions. Their intern;\i organi/atiem and broader re- 
sponsibilities ought, therefore, to be briefly summarized. 


I. THE STATE DEPARTMENT 

The state department is the oldest among the nine regular departments 
and for that reason the secretary of slaic tanks as the senior member of 
the cabinet. But he is not a prime minister in any sense of 

FUNG^ 

the term, and has no right to call meetings of the cabinet 

when the President is ill or absent.* The state department 

deals chiefly with foreign and diplomatic affairs. It is the 

channel of intercourse between the government of the 

United States and all foreign governments; likewise it is the medium of 

communication between the national and state govermnents in this 


^ Sect p. 202. 
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country. It n^tiates international agreements and treaties, receives and 
answers diplomatic communications, gives instructions to American 
ambassadors abroad, issues passports, conducts correspondence with the 
governors of the various states, and performs many other functions of a 
related character. The secretary of state, therefore, is the American 
minister of interstate and foreign affairs. His dealings with foreign coun- 
tries are conducted, in the main, through ambeissadors, ministers, consuls, 
and other subordinates who constitute the foreign service.’ 

The secretsiry of state functioas also in relation to home affairs. He 
promulgates the laws passed by Congress, he countersigns the President’s 
proclamations, and is the keeper of the great seal. He 

2. INTERNAL. , . , , - 

authenticates warrants for the extradition of fugitives from 
justice in other countries. Finally, as has been indicated, he is the channel 
of communication between the federal government and the states. To 
assist him in the performance of all these functions he has an under secre- 
tary (who acts when the secretary of state is absent), six assistant secre- 
taries, a legal adviser, and various other advisers and special assistants, 
all of whom are appointed by the President. 

The work of the state department is distributed among some eighteen 
ofBces, each in charge of a director. Even a cursory inspection of the 
activities of these eighteen offices will give the student an idea 
NUMEROUS of the many additions which have recently been made to the 
oFi'icEs. traditional functions of the state department. These activ- 
ities relate not only to the internal administration and finances of the 
department, treaties, visas, passports, and the foreign service, but also 
to problems of international security, foreign economic development, 
communications, international trade and fiscal policy, cultural relations, 
information services, and a variety of other matters. Four of the eighteen 
offices have charge of our relations with other parts of the world, that is, 
European affairs, Far Eastern affairs. Near Eastern and African affairs, 
and American Republic affairs. Thus it will be seen that the scopie of this 
department’s work, in a geographical sense at any rate, reaches far 
beyond that of any other department. Some notable figures have served 
the nation as secretaries of state: Thomas Jefferson, James Madison, 
John Quincy Adams, Henry Clay, Daniel Webster, John C Calhoun, 
William H. Seward, James G. Blaine, Richard Olney, John Hay, 
Elihu Root, Charles Evans Hughes, and Cordell Hull. These men have 
given the secretaryship a fine tradition. In the early days of the Union 
the post was utilized on several occtisions as a steppii^-stone to the presi- 

* For further detaib on American diplomacy, me Qiapter XXXI. 
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dency, but for over a hundred years no one has moved from the one 
office to the other.^ 

II. THE TREASURY DEPARTMENT 

The department of the treasury is next in order of seniority. In 
European governments, tht chief financial minister has usually possessed 
the entire initiative in matters relating to fiscal legislation; ^ 
but such hcis never been the case in the United States, explana- 
Most financial measures 2irc brought before Congress by its 
own committees. The secretary of the treasury frequently tenders advice 
to these committees and makes recommendations to them; but hiii 
recommendations may be (and often arc) disregarded by both Houses of 
Congress. Sometimes the secretary and his staff go to a great deal of pains 
in preparing data for a new tax law, and such figures prove useful to the 
legislators; but the tax law in its final form is likely to be a compromise 
between what the trea.sury department would like to have and wliat 
Congress, heavily influenced by considerations of practical politics, 
proves willing to give. 

It is here that the principle of separation of powers has operated at its 
worst. The services of the one department which knows most about the 
financial needs of the government have not been adequately 

.. CURIOUS 

utilized m planning the. national revenues or expenditures, position of 
Congress has guarded with extreme jealousy its control of »rpart- 
the purse, even to the extent of sometimes resenting advice 
from those treasury officials who are the best equipped to tender it. 
In no sense, therefore, is the secretary of the treasury responsible for the 
fiscal policy of the federal government. He exercises a good deal of influ- 
ence, to be sure; but he has neither the initiative nor the decision in 
determining how the revenue shall be raised or the money spent.* Such 
matters are, to a considerable extent, the waifs of dark-lantern piolitics. 
The extent to which recommendations from the treasury department 
will carry weight with Congress depends upon the existing relations 
between the executive and legislative branches of government. Such 
recommendations count for something under all circumstances, and, 
when the President controls an ample majority in both Houses of Con- 
gress, they usually count for a good deal. Still, the legislators have the 

^ For a discussion of the history and work of this department see Gaillard Hunt, The 
Department of State of the United States^ Its History and Functions (New Haven, 1914). For the 
praent organization of the department, which dates from 1944, the Student had Ixst consult 
thff most recent edition of the United Slates Government Manual* 

•Scepp. 385-387- 
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last word in all matters of public finance and when they do not like the 
recommendations that come from the treasury department they have no 
hesitation in saying so. 

The actual work of the treasury department is extensive and im- 
portant. It may be grouped under four general heads. First, there is the 
collection of revenue, especially the supervision of work 
performed by customs officers and collectors of internal 
revenue. This includes the duty of issuing all regulations 
relating to revenue matters and the deciding of appeals 
which come to the department from the rulings of subordi- 
nate officers. Second, the treasury has the custody of the 
public funds and the paying of all bills for expenditures 
which have been properly authorized. There is a physical 
treasury (with strongly guarded vaults) in Washington. 
For many years there were subtreasurics in nine important 
cities; but these have been abolished, and the surplus funds 
of the government are now deposited, for the most part, in the various 
federal reserve banks. ^ This, of course, docs not include the huge amount 
of gold bullion which the government has accumulated and now keCps in 
special vaults at Fort Knox, Kentucky. By the provisions of the Social 
Security Act (1935), the treasury department has been given a greatly 
increased responsibility as respects the custody and investment of funds. 
For this statute imposes upon the secretary of the treasury the function 
of receiving and safely investing in government bonds all the contribu- 
tions of employers and employees in connection with the old-age pension 
and employment compensation plans.^ 

Third comes the entire supervision of the currency, including control 
of the mints which coin the money.® These functions are apportioned 
among the comptroller of the currency, the director of the 
mint, and the director of the bureau of engraving and print- 
ing. The treasury is likewi.se charged with the inspection of 
national banks and has various powers in relation to the 
federal reserve system. The issue of government bonds and 
the borrowing of money, when authorized by Congress, are 
likewise in the department’s charge.* Finally, there are a 
few functions which have nothing to do with finance, but have been 
placed in the treasury department because they seemed to be as well 


3. MINTS 
AND CUR- 
RENCY. 

4. NQN- 
FINANCIAL 
DUTIES. 


1 For an explanation of the federal reserve bank system, ace pp. 430-‘432. 
» See also pp. 453 “ 45 ®* 

* For a discussion of currency matters, sec pp. 422-426. 

* Sec pp. 393-396* 
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located there as anywhere else. For example, there is the secret service 
division,' the bureau of narcotics, which has the duty of enforcing the 
federal laws relating to narcotic drugs, and the alcohol tax unit, which 
handles regulatory functions in connection with the federal liquor laws. 
The procurement division of the treasury department serves as a central 
purchasing agency for goypmmcnt supplies. Until a few years ago, the 
treasury had responsibility for the erection of federal buildings in all 
parts of the country; but this important function has now been trans- 
ferred to an independent federal works agency. The coast guard, which 
took over the duties of the bureau of lighthouses a few years ago, operates 
within the treasury department in time of peace, but in war or in any 
other emergency, when so directed by the President, it goes under the 
supervision of the navy in the department of defense. 

In most other cx)untries the treasury department prepares the budget, 
but this is not the American practice. In the United States, as will be 
later explained, this duty is devolved upon an official 

, . r , . BUDGET 

known as the director of the budget, who has no connection authority 
with the treasury department, but is directly responsible ** 

1 I-. • I Tin 111- • INCLUDED. 

to the President. When the budget is ready, moreover, it 
goes direcUy to Congress without passing through the hands of the 
country’s chief financial officer, the secretary of the. treasury. Similarly, 
in most other countries, the treasury department is responsible for the 
auditing of public accounts; whereas in the United States a comptroller 
general, who is not under treasury control, is given this responsi' 
bility.® 

Next in rank to the secretary of the treasury is the under secretary. 
Then there are three assistant secrciarics, who are at the heads of sections 
into which the various divisions and bureaus of the depart- 
ment arc grouped. Likewise, there are various other high liRCANizA- 
officials including the legal counsel, the treasurer of the ’"o'* 

United .States, the director of the mint, the comptroller of ' ' 
the currency, the commissioner of die public debt, and the various heads 
of the internal revenue bureau, cu:.toms service, secret service, tmd so 
forth. The headship of the treasury department has been held at various 
times by men of great financial ability, lieginning with Alexander Hamil- 
ton and including among his successors Albert Gallatin, Salmon P. 
Chase, and John Sherman. 

' This sl^uld not be; confused with the federal bureau of investigation (FBI), which is 
in the department of justice. The secret sci-vicc is responsible for protecting high personages 
as well as for the enforcement of federal laws relating to counterfeiting, etc. 

* See pp. 37®“379* 
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III. THE DEPARTMENT OF DEFENSE 


In 1 789 when the federal government was organized, Congress estab- 
lished a department of war and nine years later created a department 
of the navy. These two departments continued as separate 

A UNIFICO / j 

DEFENSE administrative units, each with representation in the cabi- 
ESTABusH- net, until 1947 when, in one of the most important adminis- 
trativc reorganizations ever undertaken, they were merged 
into a single department of defense. At the saine time, a separate 
national air force, equal in rank with the army and navy, was set up. 
It is anticipated that this unified defimse establishment, officially labelled 
tlie “national military establishment of the United Stales,” will secure 
greater coordination in the policies and operations of the services and 
promote economy. The hope of realizing such objectives is enhanced 
by various special councils and boards, most important of which is the 
national security council. This consists of the President, the secretary 
of state, the secretary of defense and his principal assistants, and the 
head of another new agency having to do with civilian and industrial 
mobilization. Although army, navy, and air force arc expected *0 co- 
operate closely within the common defense department, they remain 
largely independent of each other and exist as separate, if subordinate, 
departments within the larger departinent of defense. Each is headed by 
a secretary who takes rank immediately below the secretary of defense. 

The internal organization of each of these three subsidiary depart- 
ments is so intricate and their activities are so extensive that a mere 
resume would fill many pages. Some of the more important aspects will 
be treated in a subsequent chapter.^ Here it may be pointed out that, 
besides a secretary, each of them has an undersecretary, one or more 
assistant secretaries, and a variety of special assistants. In all three, 
moreover, a high-ranking service officer acts as technical adviser and 
affords liaison between the civilian administrators and the 

THE ’rHREE 

SUBSIDIARY professional ranks. In the departments of the army and 

SERVICE DE- the air force, he is the chief of staff; in the navy department, 

he is the chief of naval operations. A variety of offices, divi- 
sions or bureaus discharge the multifarious tasks confided to each of the 
three departments. Common to all of them are the problems of recruit- 
ing, selecting and training officers and men, the vast problem of supply, 
the maintenance and improvement of weapons and equipment, various 
types of specialized research and planning, and a host of minor func- 
tions. In addition, each service department has duties peculiar to the 
* See Chapter XXX. 
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branch of the defense establishment over which it has jurisdiction. Thus 
the navy must construct, arm and distribute naval vessels of all types 
and maintain navy yards, docks, stations, and bases; the department of 
the army maintains fortifications, camps and cantonments, proving 
grounds and other military sites; and the department of the air force 
constructs and distributes military craft of various types, maintains land- 
ing fields and air bases and engages in other related activities. 

Mention may be made here of certain fields of civil authority confided 
to the departments of the army and navy. The former has charge of the 
construction of various public works undertaken by the 
federal government, such as the dredging of harbors, the 
improvement of waterways, or even the construction of 
railroads and highways, this work being under the immediate super- 
vision of the army’*! chief of enginecj;^. In the United States it has 
always been the custom to make lai^e use of the army’s corps of engi- 
neers for such special duties. Army engineers made the survey which 
led to the building of the Union Pacific Railroad. They supervised the 
laying of the Seattle-Alaska cable and constructed the Alcan highway. 
Even the construction of the Panama Canal was entrusted to them. 
All the navigable waters of the United States arc, in a sense, under the 
final jurisdiction of the department of the army, no obstruction to navi- 
gation (in the way of piers or bridges, for example) being permitted 
anywhere without its approval. The department of the army also super- 
vises the administration of the Panama Canal Zone. The navy’s civil 
functions include the maintenance of a hydrographic office for ocean 
charting, the supervision of various petroleum reserves and the adminis- 
tration of certain small Pacific islands. 

Administrative heads of the defense establishments in the United 
States have with few exceptions been civilians. This is quite in contrast 
vdth the practice in some other countries where high mili- heads of 
tary and naval officers are frequently, if not usually, defense 
selected for such posts. Both policies have their advantages, 

A military or naval officer is likely to have a better appre- usually 
elation of the technical phases of the work. On the other “Lilians. 
hand, a civilian may be better qualified to handle such matters as con- 
tracts, transportation, and public works; and he need not lack expert 
advice on any service problem since the best professional opinion in the 
land is always available within his partieular department. Moreover the 
subordination of the military to the civil branch of government is a 
principle that should be upheld in any country which desires to be en- 
sured against the coups dPetat that are facilitated by a different policy. 
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IV. THE DEPARTMENT OF JUSTICE 

The department of justice is the government’s law-enforcing agency. 
The attorney general, who is at its head, serves as the nation's chief legal 
adviser. The President and the heads of depzirtments call 
ATTORNEY upon him for his advice and opinions with respect to points 
GENERAL. 'fhcsc Opinions of the Attorney General are published 

after the manner of judicial opinions, and often establish importeint 
precedents. They are rendered to the executive branfch of the government 
only, and never to Congress or to legislative committees. The attorney 
general is also the representative of the federal government in all legal 
proceedings to which the United States is a party. He and his assistants 
conduct suits agziinst corporations and individuals who violate the federal 
laws, but his advisory and administrative duties are now .so great that he 
no longer personally appears in court, even in the Supreme Court, except 
on rare occasions. Cases before the Supreme Court are usually argued on 
behalf of the United States by the solicitor general, who is the ranking 
officer of the department. 

Agciin, the attorney general and his numerous as.sistants are giv^n the 
responsibility of reviewing, as to form and legality, all executive orders 
before they are issued by the Pre.sidcnt. They also arrange 
the settlement of claims against the United States, 'llic 
bureau of criminal identification, which collects and 
classifies records relating to known criminals for the use of police author- 
ities throughout the United States, is in the department of justice, which 
in addition has supervision over all federal p(mal institutions. The federal 
bureau of investigation, with its elaborate network of machinery for the 
detection and arrest of offenders, is also within this department. 

Quite 2is important is the department’s task of supervising the work of 
the federal district attorneys and marshals throughout the country. 

There arc over eighty of these districts, each with a federal 

SUPERVISORY . T. . . . 

FUNCTIONS district court. By their requests to Washington for advice or 
ON A NA-noN- instructions the attorneys in these districts furnish the 
wiDEscAiE. {department with plenty of work. The attorney general 
and his staff also investigate and report to the President upon all applica- 
tions for reprieves or pardons. ITie burden of duties has become so heavy 
that there are now six or seven assistant attorneys general, to each of 
whom is assigned some important field of departmental activity. These, 
in turn, have their own numerous assistants, all of whom are members 
of the legal profession. In 1940 the immigration and naturalization 
service was transferred from the department of labor to this department. 


SOME DUTIES 
OF THE 
OFFICE. 
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For the discharge of its extensive duties in these fields it madntains more 
than forty offices throughout the country. 


V. THE POST OFFICE DEPARTMENT 

The postmaster general is what his title implies. His department has 
the largest number of employees and hence the greatest range of political 
patronage, although this has now been greatly diminished 
by placing most of the positions in the classified service. 

The United States postal service is the biggest business of 
its kind in the world, with nearly 45,000 post offices,^ an annual gross 
turnover of nearly $970,000,000, and more than 1,000,000 letters per 
hour dropped into its hands. In conducting this great enterprise, the 
postmaster general negotiates postal treaties with foreign countries and 
awards contracts for the transportation of the mails both on land and sea. 
He also assumes oversight of the air-mail service, the rural mail service, 
the parcel-post system, the handling of money orders, the postal savings 
banks, and the sale of United States savings bonds.® 

An important authority possessed by the postmaster general is that of 
denying the use of the mails to swindlers, promoters of lotteries, dis- 
tributors of obscene or seditious publications, and all con- 
cerns which may come under the ban for using the service pquceman. 
wrongfully. The investigation of such matters is in the hands 
of postal inspectors. By prosecution for fraudulent u.se of the mails, it 
often happens that offenriers who have been shrewd enough to escape 
the clutches of state authorities are brought to account by the postal 
inspectors and placed on trial in the federal courts. 

The United States postal service' is a big business — but does it pay? 
That question has been the subject of mucii controversy. The answer to 
it depends on how you interpret the figures. Usually the post 
office department reports a deficit. But part of this is due to profits and 
the enormous amount of matter (official correspondence, 
printed matter issued by the various administrative agencies, congress- 
men’s mail, etc.) amounting to nearly a billion pieces a year which is 
carried free.'^ The carrying of first-class mail yields a profit, but most 
other classes of matter (e.g., newspapers and magazines) are carried at a 


' Forty-odd years apo there were 30,000 more post offices. The increase has been kept 
within bounds by the growth of rural mail delivery. 

* See also pp. 474-477. 

* For figures covering a period of seven years sec Congressional Record^ December 4, 1941, 
PP- A5778-%779. For the fiscal year 1940," the departments franked 999 ii 38 »ooo pieces, the 
post office losing by free carriage $ 4 i, 533 »<^* Congressmen franked 45,128,000 pieces, the 
post office losing $7,2 17,000. 
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loss. It is assumed to be good social policy to handle these forms of mail 
cheaply so that the reading habits of the people may be encouraged. If 
the postal service were conducted on strictly business principles, it would 
doubtless contribute gready to the federal revenue; but there are con- 
siderations other than those of profit and loss involved. The results of 
political pressure, moreover, have been more costly in this department 
than in any other. 


VI. THE DEPARTMENT OF THE INTERIOR 


m NAME 
AND ITS 
FUNCTIONS. 


The department of the interior has a title which affords very little 
clue to its VcU'ied functions. In European countries there have been 
departments called by this name, with such functions as the 
supervision of local govermnenl, including the government 
of counties, cities, and towns. But the department of the 
interior at Washington has nothing to do with local government. It has 
an assortment of functions, so miscellaneous in character that it has 
sometimes Ijeen called the “department of things in general.” For ex- 
ample, the interior department has charge of Indian affairs, public 
lands, the regulation of fisheries, the conservation of natural re.sources, 
national parks and monuments, the geological survey, the promotion of 
safety in mines, the protection of migratory birds and wild life in general, 
the reclamation of waste lands including irrigation, flood control, and 
power projects (such as Hoover Dam and Grand CJoulee), the adminis- 
tration of the federal laws relating to the conservation of oil, as well as 
relations with the more important of America’s outlying dependencies. 
The office of education was also sheltered in this mosaic dcpau'tment 
until 1939 when it was transferred witli all its functions to the federal 
security agency.^ 

The headship of all these bureaus and divisions, firom Indian affairs 
to migratory birds, would seem to require a man of uncommon versa- 
A DiFFicuiT tility- Not only that, but he must be an adroit and cautious 
DEPARTMENT administrator; for no other department is so besieged with 
TO MANAGE, peoplc who have their own ends to serve. Oil leases and 
timber lezises on government lands, for example, have always proved 
slippery things to handle. Indiati affairs are also a dependable source of 
embarrassment, for the poor Indian has so many paleface friends on the 
one hand and exploiters on the other. By both sides, the department is 
beset with protests and plans. Numerous sections of the country want 
swamp lands reclaimed, dams built on rivers, desert Itmds irrigated, and 


* See p. 939. 
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other waste territory made usable at government expense. Then Hawaii, 
that picturesque little melting pot of the mid-Pacific, sets its varied 
problems at the department’s door. Puerto Rico, the Virgin Islands and 
Alaska, which represent America’s dominion over palm and pine, do 
the same. In recent years, several small Pacific islands have likewise be- 
come wards of the department of the interior. Although the United 
States, unlike certain European countries, has no separate agency for 
colonial affairs, it is obvious that the department of the interior comes 
close to being just such an agency. 

If a statesman considered his own peace of mind, this would be one 
of the last departments he would choose to head. Much of his work, 
however, devolves upon subordinates, most of whom arc specialists in 
their respective fields. Chief among these are the under secretary of the 
interior, two assistant secretaries, and five others who are called “assist- 
ants to the secretary.” Then come more than a dozen directors of 
bureaus, along with several commissioners, administrators, and other 
officials who have important work under their supervision. In the num- 
ber of its personnel this is one of the largest of Washington departments. 


VII. THE DEPARTMENT OF AGRICULTURE 


VARIED 
FUNCTIONS 
WITH A 
COMMON 
TIE-Ul 


The secretary of agriculture has also acquired a list of assorted re- 
sponsibilities, but all of them have to do, in one way or another, with 
the winning of man's livelihood from the soil. The depart- 
ment combines the functions of a research institution and a 
service agency. They include the maintenance of agricul- 
tural experiment stations and of various other institutions 
for the study of soils, plants, and liv(‘stock, the distribution of 
seed, the establishment of cattle quarantines, the inspection of meats and 
other food products, the making of scientific studies relating to irrigation 
and drainage, farm engineering and farm housing, the issue of agri- 
cultural bulletins dealing with all manner of farm problems, the mainte- 
nance of a specialized library, the rianagement of the forest service, the 
compilation of crop reports and crop forecasts, the management of the 
crusade against noxious insects, the enforcement of the laws relating to 
grain exchanges, the insurance of farm crops, the marketing of surplus 
farm products, and many other things of an allied nature. The pro- 
duction and marketing administration (PMA), which has for its main 
objective the restoration of farm buying power, is under the jurisdiction 
of the secretary of agriculture, and so is the farm credit administration, 
which provides a credit system for agriculture.^ A considerable part of the 

» Sec pp. 433-434- 
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department’s work is of an educational character, carried on through its 
extension service and its office of information. If one desires an impressive 
illustration of the government’s ‘‘constructive” work, there is none better 
than this. The department of agriculture, through the work of its various 
bureaus, offices, and services, has enormously increased the productivity 
of the land. Its work is supplemented by the ,work of the states, most of 
which maintain their own departments of agriculture. 


VIII. THE DEPARTMENT OF COMMERCE 


In 1 903 Congress created a department of commerce and labor, but 
ten years later divided it into two departments. The department of 
commerce has expanded steadily; it is now a scientific, 
ACTIVITIES statistical, and analytical body which is concerned in a 
general way with the promotion of foreign and domestic 
trade. Since trade depends on industry, however, it is sometimes said 
that the department of commerce finds itself concerned with “all matters 
affecting economic activity.” One of the most important divisions is the 
bureau of foreign and domestic commerce, which has to do witli the study 
and promotion of trade both at home and abrocid. It is the basic ecoitiomic 
bureau of the government in normal times, acting as the liaison agency 
between government and the business world. To facilitate its work the 
department maintains offices in the principal American cities, and tliesc 
local offices keep contact with chambers of commerce, boards of trade, 
and other trade-promotion bodies. In this department, also, are the very 
useful weather bureau and the coast and geodetic sur\^ey. The latter aids 
navigation and aviation with its coastal and topographical charts and 
surveys. Likewise, the department of commerce includes the bureau of 
standards, which determines by careful study the standard weights and 
measures, particularly those in respect to which great precision is essen- 
tial. It is the largest testing laboratory in the world, with a staff of 
nearly one thousand, and in recent years has extended its work far 
beyond the standardizing of weights and measures. Today it is a great 
institution of research in physical science and technology. 

The patent office is included within the department of commerce and 
performs a function of far-reaching importance. As its name implies, it 
is pnrincipally concerned with the granting of patents, but it 
also has the duty of registering trade-marks and labels used 
on merchandise which enters into foreign or interstate commerce. 

The regulation of civil aeronautics comes within the purview of the 
department of commerce because the administrator of civil aeronautics 
and the civil aeronautics board are placed within this department. 
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Their function is to encourage the development of air commerce by the 
establishment of airways, landing fields, and other aids to air naviga- 
tion; likewise, to supervise 2ind control the protection of 

* * AERONAUTICS. 

air traffic by making regulations and by granting licenses. 

They are the principal authorities with whom all owners and operators 
of civilian aircraft have to.dcal. 

Finally, there is the bureau of the census. It has the responsibility of 
making the nation-wide census enumeration every ten years. In earlier 
days this bureau virtually went out of existence when a 

... ' THE CENSUS. 

decennial count had been completed and was not revived 
until the approacli of another census date. During more recent years, 
hiiwever, the work of enumerating, classifying, and interpreting the data 
— especially the figures relating to industry — has become a continuous 
job. The bureau now functions on a permanent basis, but adds greatly to 
its staff in the decennial years when the housc-to-housc enumeration is 
being Uiken. 


IX. THE DEPARTMENT OF LABOR 

The department of labor was originally creatc^d for the primary pur- 
pose of acquiring and disseminating useful information on subjects con- 
nected with labor, as a means of promoting the welfare of workers. 
But its functions have been considerably widened. For example, the 
wage and hour and public c«mtracts division enforces the minimum- 
wage and maximum-hour provisions of the Fair l.abor Standards Act 
of 19*^8 and the minimum-wage, maximum-hour and other standards 
stipulated in the Walsh-Healey Public (.Contracts Act of 1936 for the 
benefit of eniployccrs of government supply contractors. Through its 
bureau of lalxir statistics the department collects data and publishes, 
at regular intervals, various bulletins on living costs and lalx)r condi- 
tions in the United States and abroad. There is also a women’s bureau 
to promote the welfare of gainfully enqiloyed women and a division 
of labor standards to improve labor legislation and its administration 
and to enforce the child-labor provisions of the Fair Labor Standards 
Act. Services relating to the health and welfare of minors, formerly 
discharged by the department’s now liquidated children’s bureau, have 
been transferred to the social security administration.^ Until recently 
the department also had a labor conciliation service; but this became 
an independent agency in 1947 and is known as the federal mediation 
and conoiliation service.^ 

' For a disemsssion of tlic Si)rial security system, see pp. 454-458. 

® See also p. 448. 
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THE SYSTEM IN GENERAL 

These arc the nine regular departments. They are not arranged on any 
logical, orderly, or systematic basis. They have grown up, one by one, 

to meet new conditions. When a new piece of administrative 

SUMMARY* * 

machinery is required, it is put wherever seems most con- 
venient at the time — in one of the regular departments or outside the 
regular departments altogether. Then, when a department becomes 
overcrowded, or when some other good reaison appears, one or more of its 
bureaus or divisions arc shifted somewhere else. Under the circumstances, 
it is not surprising that there is confusion and overlapping. Everyone in 
Washington is aware of this. From time to time, it has been proposed to 
give the organization a general overhauling, and a few years ago Congress 
gave the President authority to shift things about by executive order. 
By virtue of this power he has made a number of important changes, by 
shuffling bureaus and divisions fronl one department to another. But 
there has been no thorough overhauling of the whole administrative 
machine, nor is such drastic action likely to be taken because it would 
stir up a great deal of opposition from those public officials who itiight 
be adversely affected. 

Meanwhile, there has been some clamor for the establishment of 
additional departments — a department of public works, of public 
health, of education, of public welfare, of highways, of conservation. 
Good arguments can be advanced in behalf of all these proposals, but 
there is the serious objection that by creating several new regular de- 
partments the cabinet would be enlarged to a pwint where it might lose 
much of its value as an informal consultative group. So the recent prac- 
tice has been to provide new administrative machinery by establishing 
boards, bureaus or offices entirely outside the purview of the nine regular 
departments. Some of these have now become quite as important, in the 
administration of federal affairs, as are the departments themselves. 
For example, the national labor relations board, an independent agency, 
is hardly inferior to the department of labor in the scop>e and importance 
of its work. And under weurtime conditions the office of price administra- 
tion outranked the department of commerce in the breadth of its 
operations. 

It has been suggested that a greater degree of harmony and coopera- 
tion between the executive and legislative branches of the national 
government would be secured if members of the cabinet were allowed 
to sit and speak (although not to vote) in both Houses of Ciongress; and 
resolutions to the same effect have been introduced into Congress on 
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several occasions, but have never found much favor. President Taft 
made such a proposal in his last annual message.^ Congress, of course, 
has an undoubted right to accord this privilege to members 
of the cabinet, because there is a provision in the Consti- 
tution of the United States which authorizes both Houses the cabinet 
to make their own rules of procedure, including the determi- 
nation of who shall have the right to speak and when. For 
many years, under these rules, delegates from the territories (Alaska and 
Hawaii) have been allowed to sit in the House of Representatives and to 
speak there, although having no right to vote. The Constitution excludes 
persons “holding any office under the United States” from membership 
in either House during their continuance in office; but a member of the 
cabinet, by merely taking part in the debates, would not become a 
member of Congress any more than the chaplain or the clerk, both of 
whom sit and speak within the legislative halls whenever it is in order 
for them to do so. A member of the cabinet, if merely given the right to 
sit and speak in Congress, would have no vote, no official term, no privi- 
lege of immunity from arrest, none of the constitutional attributes of a 
congressman. 

Conceding, however, that Congress has the power to admit members of 
the cabinet to all its sessions, would it be expedient to do so? This question 
has been many times discussed, and there are two sides to it. 

On the one hand, it has been argued that Congress in this 
way could obtam more useful and more exact information 
than it now obtains through roundabout channels — which is probably 
true. It is further contended that the change would virtually compel the 
President to choose as members of tfie cabinet men of real capacity, who 
would have to become extremely conversant with the affairs of their 
several departments because no incompetent head of a department 
could keep from demonstrating his incapacity if he were expected to take 
an active part in the deliberations of (Jongress day by day. He would be 
questioned on the floor, forced to d>'fend his administrative policies; and 
criticized for his actions. To be sure, there might be some embarrassment 
in this procedure for the reason that the aetions of every department 
head are, in the last analysis, the actions of the President, and the 
President is not responsible to Congress. 

On the other hand, it should be borne in mind that by placing nine 
cabinet members on the floor of Congress the executive branch of the 
government would acquire a greatly increased influence upon congres- 

i Cmgressional Record, December 19, 191a; Messages and Papers of ihe Presidents, Vol. XVI, 
pp. 7811-7813. 
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sional deliberations, even though this group would have no vote in 
cither House. They would get the newspaper headlines more frequently 
than regular members of Congress could hope to do. Mem- 
To^^*^*^** bers of the cabinet would then be selected by the President 
(some of them at least), not primarily for their administrative 
ability, but because of their oratorical powers and their personal influ- 
ence in the Senate and the House. A premium might well be placed on 
the choice of men who had served in Congress and had acquired a strong 
following there. The President would then have, on the floor of both 
Houses, nine valiant champions of the administration who would be 
privileged to serve as his super-lobbyists, both on the floor and off it. 
Such an arrangement would undoubtedly increase his strength in pro- 
moting or opposing legislation. Men who had not been elected by the 
people would then be found to be exerting a considerable direct influence 
upon the making of laws and the voting of money, which appointive 
officials are not supposed lo do. Moreover, if heads of the nine regular 
departments arc to be given the sit-and-speak privilege, why stop there? 
Some heads of independent governmental agencies — the director of the 
budget, for example — would seem to have an equally strong of even 
stronger claim. 

And in any case, those who serve as the President’s chief administrative 
subordinates, whether in the cabinet 'or out of it, have already quite 
enough to do without daily participation in congressional debates. If 
they had to spend much of their time in the legislative chambers, they 
could not hope to gain adequate familiarity with the problems which 
come to their own office desks. It hardly avails to say that members ol 
the ministry in some other countries (in Great Britain and the British 
Dominions, for example) have found it possible to take a very active 
part in parliamentary debates and also serve as competent heads of 
administrative departments. These ministers, as a matter of fact, leave a 
large part of their administrative responsibilities, with virtual finality, to 
their chief subordinates. That is what would eventually happen in the 
United States if members of the cabinet were expected to spend any 
large portion of their time in attendance at congressional sessions. 
Possibly such a development would not be at all harmful if the adminis- 
trative subordinates were sufficiently competent and experienced. 

A favorite theme of writers in the field of comparative government has 
been the series of contrasts between the two great systems of administra- 


A FINAL 
COMPARISON. 


tive responsibility — the British and the American — with 
direct responsibility to the House of Commons in one case 
and to the President in the other. The difference is so great 



NATIONAL ADMINISTRATION: THE DEPARTMENTS 231 


and fundamental that its ramifications carry through the two political 
systems from top to bottom. Each plan has its advantages, offset by 
corresponding weaknesses. No thoughtful student of government would 
care to affirm that either plan has an advantage over the other under all 
circumstances and in all countries. Both have served a good purjxjse, 
each in its own political prbit, and the adaptation of the agent to its 
environment is as essential in the body politic as in living organisms. The 
British plan makes for concentration of responsibility, firm legislative 
leadership, and forthrightness of public policy. But if the American 
system shows its weakness in the diffusion of responsibility for lawmaking 
and in the defective cooperation w^hich it provides between the two great 
arms of government, it has an offsetting merit in the protection which it 
affords against the undue gravitation of power into a few hands. 
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CHAPTER XV 


THE INDEPENDENT AND EMERGENCY 
ADMINISTRATIVE SERVICES 


Nothing is so galling to a people as a paternal, or, in other words, a meddling gov- 
ernment, a government which tells them what to read, and say, and eat. and drink, and 
wear. — Macaulay, 


BUREAUS AND 
BOARDS OUT- 
SmE THE 
REGULAR DE- 
PARTMENTS. 


Until about fifty years ago, the entire administrative work of the 
national government was performed by the regular executive depart- 
ments. Even at that, some of these departments were far 
from being overloaded. But during the past half century 
the general concept of governmental functions has under- 
gone a steady change. The idea tliat a government should 
govern best by governing lea.st has given way to the doc- 
trine that it should actively intervene to control and regulate the free 
play of economic and social forces whenever these forces seem to be in 
need of constraint. In other words, it has become our generally ac- 
cepted political philosophy that the national government should keep a 
regulating hand on transportation, communication, labor relations, 
wages and hours in great industries, banking, credit, the issue of securi- 
ties, the overproduction of crops, the price of silver, and a great many 
other things. In keeping with this altered concept, there has developed 
a steady expansion of governmental activities. And this, in turn, has 
created new administrative duties which, although to some extent 
absorbed by the nine regular departments, have been for the most part 
turned over to new independent agttncies outside the cabinet circle. 

A variety of reasons, historical, political, and personal, have dictated 
the setting up of these numerous commissions, boards, “administra- 
tions,” and offices as independent agencies. In some in- 
stances there was a justifiable desire to provide bipartisan their 
representation (as in the case of the civil service com- 
mission)^which could not be dope if the work were placed in a dep^t- 
ment headed by one person. In other instances th«e seemed to an 
urgent need for continuity, which could only be had by so constituting a 
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board that its members would retire one at a time. In still other cases 
the creation of an independent agency was dictated by the fact that no 
one of the regular departments seemed adequately equipped to under- 
take the new duties. Finally, some of the new services were called into 
existence by emergency conditions which, it was expected, would be 
temporary — in which case the agency would soon go out of existence — 
the war relocation administration, for example. At any rate, the system 
of national administration has expanded at a rapid pace in recent years 
by merely adding one piece of machinery to anothe^r until the result is a 
great mechanism which almost defies description. 

A complete enumeration of these independent and emergency admin- 
istrative services, with a detailed statement of their functions, would fill 
an entire volume. Even then it would be inaccurate within a 

THE CH A NCJ * 

iNo AOMIN- few weeks because of the almost daily changes which arc 
isTRATivE being made in the organization of the different offices and 

SCENE. ^ 

in the distribution of duties among them. Most of these 
changes do not require action by Congress: they can be made by execu- 
tive order. In 1939 Congress gave the President a wide range of authority 
to combine, coordinate, or abolish administrative agencies; and this 
authority has been freely used, especially with respect to those which 
have been set up during recent years as part of the recovery and rearma- 
ment programs.^ 

Today there arc almost a hundred commissions, boards, bureaus, 
divisions, offices, services, “administrations” and “authorities” function- 
ing outside the nine regular departments. As a preliminary 
classification they may be grouped into two categories: those 
which have been established as part of the nation’s per- 
manent administrative equipment, and those which were 
created to deal with problems arising out of an economic 
depression or war emergency. The latter were not intended to be perma- 
nent. Some have already succumbed and others are expected to do so 
under laws which automatically expire at a given date. But it is an 
axiom of practical politics that governmental agencies always try to 
perpetuate themselves and arc never ready to give up when the condi- 
tions which called them into existence have passed. They seek, and 


TWO CLASSES 
OF INDEPEND- 
ENT agen- 
cies: PER- 
MANENT AND 
EMERGENCY. 


^ The procedure of war obscured the process of consolidation. Until 1 946 at least half 
of the semiautonomous agencies functioning outside the nine departments related to some 
phase of the war effort, having been set up as circumstances demanded them. Yet since the 
first inauguration of President Roosevelt, and particularly since the Reorganization Act 
of 1939, many services have been abolished, merged, or transferred to the departments. The 
actual number of such services falls just short of 300. Roughly speaking, 30 per c^nt have been 
abolished; 20 per cent, transferred. 
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usually find, reasons to justify their continuance. If there are no valid 
reasons, they will create some. Nothing is more tenacious of life than a 
government bureau. It is a safe prediction, therefore, that some of these 
emergency agencies, perhaps many of them, will become permanently 
embedded in the national administrative system. 


I. THE PERMANENT REGULATORY AGENCIES 

Among the permanent administrative agencies outside the nine depart- 
ments of the cabinet, some of the most important are the great regulatory 
boards which Congress has established at various times to 

THE PER* 

insure that its measures for the control of transportation, manentreo 
communication, industry, and finance arc carried into ulatory 
effect. These permanent agencies exist for the simple reason 
that laws which are intended to regulate things do not achieve their 
purpose unless some official or body of officials is given the direct re- 
sponsibility for enforcing them. They exist for the further reason that 
successful regulation requires a resiliency which statutes are themselves 
unable to provide, lb secure flexibility in the administration of a statute, 
it is necessary to endow some administrative agency with power to use 
discretion within the general provisions of the law. And the exercise of 
such discretion can be more safely lodged in the hands of a board than 
in those of a single administrative officer. 

(a) the interstate commerce commission 

Oldest among these permanent regulatory boards is the interstate 
commerce commission. It was established in 1887 to supervise common 
carriers transix>rting passengers c*- property “wholly by 
railroad or partly by railroad and partly by water” when the regula- 
both arc used, for continuous carriage, under a common 
control. The original powers of the commission, however, 
have been greatly extended by successive acts of Congress during the 
past forty years. Ibday the I C C ’5 charged with the general duty of 
seeing that all interstate railroads and other “common carriers” maintain 
reasonable rates and give adequate service.^ The commission is now 
composed of eleven members, each appointed for a seven-year term by 

^ The Hepbum Aci of 1906 not only provided means for the enforcement of the commission’s 
orders, but also extended its jurisdiction to include pipe lines (except those carrying water or 
gas), express companies, ana sleeping-car companies. More recently its Jurisdiction has been 
further extcjpded to include motor carriers, (1935)* water carriers operating on inland and 
coastal waters (1940), and freight forwarders (1942). But its power to regulate interstate 
telephone, telegraph, and cable companies was transferred, in 1934, to the new federal com- 
munications commission. 
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the President with the consent of the Senate. From its own membership 
the commission elects a chairman who serves for one year. It also ap- 
points a secretary, who serves as the agency’s executive officer and in 
addition employs a large staff of engineers, accountants, ex£uniners, 
attorneys, special agents and other subordinate officials. Because of the 
large amount of work which it has to do, the commission has created five 
divisions, each having at lezist three members; and each of these divisions 
may make rulings (subject to review by the commission) which have the 
same force and effect as if made by the commission i^tself. The work of the 
interstate commerce commission is quasi-judicial in its nature, for it 
largely concerns the adjudication of controversies between transportation 
companies and shippers of merchandise. The commission has become 
the right hand of Congress in the exercise of that body’s constitutional 
power to “regulate commerce . . . among the several states.” * 


(b) the eederai. trade commission 

Another important board which exercises authority in the domain 
of commerce and industry is the federal trade commission, established 
in 1914. This commission took over the work fomicrly 
GANiMTioN handled by the bureau of corporations in the department 
AND PRiNci- of commerce, but acquired from Congress a wide range of 
authority in addition. It 'now consists of five members ap- 
pointed by the President, with the approval of the Senate, 
for a seven-year term. In general the commission may be said to have a 
threefold purpose: (i) to promote free and fair competition; (2) to 
safeguard the health of consumers by outlawing the misrepresentation 
or false advertisement of food, drugs, and other commodities; and 
(3) to publish factual data as a basis for remedial legislation. Its original 
powers were directed against the growth of trusts and monopolies, against 
such unfair methods of competition as price-fixing agreements, boycotts, 
and combinations in rcstrzunt of trade. These powers have been greatly 
extended by statute during the past decade. They now apply, for 
example, to unfair or deceptive practices regarding food, drugs, cos- 
metics, and wool products. But they do not apply to common Ccuriers, 
air ceuriers, telegraph, telephone, and radio companies, and banks, these 
being supervised by other federal authorities.* The commission may in- 
vestigate the organization and conduct of any firm, except common 


^ See also the discussion of the commerce power of Congress, pp. 399-41 9* , 

* Common carriers, by the interstate commerce commission; air carriers, by the civil 
aeronautics board; telegraph, telephone, and radio companies, 1 ^ the federal communica- 
tions commission; and banks, by the comptroller of the currency. 
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carriers and banks, that engages in commerce. When it finds on investi- 
gation that any unfsiir trade practice is being pursued, it issues a cease 
and desist order.' These orders, if need be, are enforced by the federal 
circuit courts of appeals, which also have power to set aside or modify 
the orders if they find that the commission has overstepped its legal 
authority.* 

(c) THE FEDERAL COMMUNICATIONS COMMISSION 


The federal communications commission was created in 1934. Its 
duty is to regulate interstate and foreign communication by wire or 


radio. Prior to 1934, this function was divided between the 
interstate commerce commission (which had authority 
over telegraph, telephone, and cable companies) and a 


ORGANIZA- 
TION AND 
POWERS. 


federal radio commission. The new commission combines both these 


jurisdictions with a view to making the system of regulation more effec- 
tive. It has a membership of seven, appointed by the President with 
senatorial concurrence, one of its members being designated as chair- 
man. The federal communications commission has decentralized its 


routine work among more than twenty district offices, which are located 
at various points throughout the United States. 

A large part of the commission’s responsibility, at the present time, is 
connected with the licensing of broadcasting stations, the allocation of 
wave lengths to them, the determination of the hours in 
which they may operate, and the placing of limitations upon 
tlie amount of sending power that they may use. The com- radio 
munications commission may revoke a license in any case 
where it finds that a station is not being operated in the 
public interest. This gives it a measure of authority over broadcasting 
which might readily be widened into a general censorship. Thus far, 
however, the commission has refused to exercise any close surveillance 
over radio programs, although it has occasionally ordered the revocation 
of licenses for such offenses as the use of scurrilous lanpfuagc and the 
broadcasting of fraudulent advertusing. All radio stations, of whatever 
capacity, are subject to federal licensing on the theory that they are 
engaged “in interstate commerce,” although it is not commerce but 
entertainment which most of their programs feature. Even the so-called 
local stations are held to be interstate in their scope, for potentially their 
waves go across state boundaries. 

The phenomenal growth of. radio has made regulation difficult. 


* See also pp. 442-444. 

* For an explanation of these courts, sec pp. 582-583. 
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Thirty years ago, in the First World War, the sending of messages by 
spark wireless in the dot-and-dash code seemed miraculous. 
siEs DURING Broadcasting came later and soon reached vast proportions. 
THE PAST This lusty and self-willed youngster has been inclined to 
resent control and to denounce the commission as lacking 
in sympathetic appreciation of the problems of youth. Controversy and 
conflict have marked the relations between the broadcasters and the 
commission, especially as the latter, guarding against antisocial tend- 
encies, has made war upon monopoly and sought to harmonize private 
profit with public welfare. Since the end of World War II, various 
developments in wireless and electronic communication have claimed the 
commission’s attention. Among these are the addition of FM (frequency 
modulation) stations to existing AM (amplitude modulation) broadcast- 
ing facilities, the expanding interest in television and facsimile broadcast- 
ing, and the linking of telephone systems with moving vehicles by radio. 

(d) the securities and exchange commission 

A newcomer in the field of federal regulation is the securities and ex- 
change commission, established in 1934. Its five members are pi'csickntial 
appointees, approved by the Senate; they serve for five 
RHv years, one member retiring annually. The commission was 

set up to administer the provisions of statutes which Con- 
gress enacted during 1 933-1 934, in its endeavor to curb various abuses 
which had become widely prevalent in the flotation and marketing of 
securities.^ To this end, laws require that all new issues of securities, 
except a few exempted ones, must be submitted to the commission 
before being offered for sale in interstate commerce or through the mails. 
In connection with this submission, a registration statement must be 
filed giving all essential information, for the truthfulness of which the 
promoters are responsible. The commission does not pass on the intrinsic 
value of any securities which it approves for issue, but merely requires 
the full disclosure of such facts as will enable an intelligent investor to 
use his own judgment. 

The commission also regulates the stock exchanges. Its approval of 
their organization and bylaws is required. Likewise, all securities listed 
on such exchanges must be registered with the commission, 
TioN OF and in this connection the commission may require a full 
STOCK disclosure of financial conditions in those corporations whose 

exchanges, securities are listed. Its duty is also to prevent the making 

'The Securities Act of 1933 and the Securities Exchange Act of 1934. The authority of 
the commission was increased, in the years >935" 1940, by four other statutes. 
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of unfair profits in stock-market manipulations by “insiders” who acquire 
knowledge superior to that of the investing public. The practice of buying 
stocks on margin is likewise subject to regulation, but rules relating to 
the amount of such margins arc made by the federal reserve board, 
llie general purpose of all this regulation is to provide inve.stors with 
adequate information aboyt securities so that they may be enabled to 
form intelligent opinions concerning the true value of stocks and bonds; 
likewise, to protect the public against fraud by insisting that stock ex- 
changes shall be unmanipulatcd and honestly conducted. 

By the Public Utility Holding Companies Act of 1935, the securities 
ami exchange commission was also given powers in relation to all public 
utility holding companies which are engaged in interstate 
commerce or which make use of the mails in connection o'ver 
with their business. As will be more fully explained later, pubiic 
the commission has power to require the registration of all 
such concerns and is vested with the function of bringing 
about a simplification of public utility corporate organization in order 
that the interests of both consumers anti inve.stors may be properly 
safeguarded.* 

(e) the lEDERAI. SECURITY AGENCY 

The federal security agency was established in 1939 by grouping 
together various boards, offices, and services under the supervision of an 
administrator. More particularly it includes the social secu- oi-d-age 
rity administration which >"as created a few years earlier to pensions 
administer the federal social security laws relating to old- 
age pensions and unemployment benefits, as well as to security 
administer aid to dependent children and the. needy blind 
through federal grants to the states. But the federal security agency al.so 
includes the frxid and drugs administration (which was taken over from 
the department of agriculture), the public health service, the office of 
education, and the United States employment service. It docs not have 
the handling of funds which are acc’-mulated from the contributions of 
employers and employees for the payment of old-age pensions. The ad- 
ministration of the sfx’ial .security funds is devolved upon a board of 
trustees of the federal old-age and survivors’ trust fund of which the 
secretary of the treasury is the “managing” trustee. 

(f) the federal power commission 

Another regulatory board of a permanent character is the federal 
power commission. This body now consists of five commissioners ap- 

*Scc pp. 414-416. 
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pointed by the President and Senate, and its chief function is to administer 
the provisions of the Federal Water Power Act and other measures which 
rrs oROANi- Congress has passed for the conservation of the country’s 
zATioN AND watcr-powcT resources. These statutes also represent a 
FUNCTIONS. desire to promote the improvement of navigation and its 
development in streams subject to federal jurisdiction, while at tlie same 
time protecting power users against unreasonable rates. It should be 
explained that all navigable streams, wherever situated in the United 
States, are subject to this control by the federal government. In order to 
protect the consuming public and to promote the financial stability of 
water-power enterprises which have been licensed by the national 
government, the commission is authorized to regulate their rates and 
conditions of service whenever they are engaged in interstate busine.ss, 
or in business wholly within a state if the state htis no regulatory agency 
of its own. 

It is also provided by the federal laws that the United States, or any 
state or municipality designated by it, shall have the right to take over 
any private water-power enterprise at the expiry of its license term, 
upon payment of the net investment which must not exceed tfic fair 
value at the time of the takir^ over. To make this “recapture” provi- 
sion effective, the commission requires all licensees to keep an approved 
system of accounts, and each year it figures the net investment currently. 
During the Second World War, the commission was charged with the 
additional task of stepping up the country’s power facilities to meet the 
needs of the war emergency and of protecting them against hostile acts. 


II. THE PERMANENT SERVICE AGENCIES 
(a) the united states tariff commission 

Then there arc various boards, bureaus, and offices with functions 
which arc not regulatory in the usuzil sense, but rather serve to facilitate 
the administration of various important federal laws. The 
HISTORY, OR- tariff commission is one of these. A quarter of a century or 
more ago, when the tariff was a leading bsue in American 
AND POWERS, politics, C!ongress authorized the establishment of this 
board, which was subsequently given additional powers 
and considerably reorganized in 1930. It is now made up of a chairm£m, 
a vice-chairman, and four other members, all of whom are appointed 
by the President Emd Senate in the usual way for a six-year term, with 
one term expiring each year. Not more than half the membership may 
be drawn from one piolitical party. Hie commission’s primary function 
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is to investigate and report on tariff matters in general and to make such 
special studies as the President or the appropriate committees of Ck}ngress 
may require. For example, the staff of the commission compiles classi- 
fications of imported articles which are comparable with those of Amer- 
ican production, and ascertains the import costs of such commodities. 

Likewise the tariff commission investigates the difference between the 
production costs of commodities in the United States and abroad, using 
these investigations as the basis of recommendations to the j-rg func- 
President in connection with the “flexible clause” of the tion in re- 


American tariff.* The commission, finally, serves as a source 
of information and advice in connection with the negotia- 
tion of foreign trade agreements, insofar as these involve 


LATION TO 
THE “FIEX- 
IBLE 

CLAUSE.” 


tariff modifications. 


It is scarcely necessary to point out that the tariff commission docs not 
frame the tariff. That function belongs to Congress, which is sup^msed to 
utilize the commission’s knowledge of the subject, but has never done 
this to any large extent. Tariff schedules have usually been framed by 
congressional committees, with more reference to [political pressure than 
to expert advice concerning economic requirements. And in any event, 
the tariff, as a political issue, has dropped far into the background during 
the past twenty years. One may read the newspaper headlines day after 
day without ever seeing a mention of it. Most Americans, apart from 
importers of goods, have almost forgotten that there is a tariff. The reason 
for all this, is the general dislocation of international trade which has 
resulted from wars, economic depressions, and the use of the quota system 
by totalitarian states.* 


(b) the civil service commission 

The civil service commission is one of the oldest among the independ- 
ent boards, having lieen established more than sixty years ago. Its chief 
function is to administer the national laws relating to 
appointments in the classified servue.’ More specifically, tering the 
it TTialfpg the rules relating to civil service competitions and merit 
supervises the holding of the examinations. The commission 
keeps a file of service records covering all persons in the cla.ssified service 
and passes upon the qualifications of all such persons who are proposed 
for transfer from one classified position to another. The scope of the com- 
mission’s work may be judged from the fact that at the end of 1940, when 
the executive branch of the civil service included over i ,i 19,000 persons, 


* Sec pp. 404-405. 


* For an explanation sec pp. 405-406. 


• See pp. 258-263. 
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73 per cent were covered by the merit system.^ After the outbreak of 
war, the percentage declined considerably. Those who arc exempt from 
the merit system — mostly employees in the existing emergency services 
— now constitute the major element. They remain exempt for two 
reasons: first, because these emergency services had to recruit their 
employees hurriedly, without waiting for eligible lists; and second, be- 
cause it is not desirable to have such employees on permanent status 
when the emergency is past. 

(c) THE BUREAU OF THE BUDGET 

Until a few years ago, the bureau of the budget was officially attached 
to the treasury department, but functioned independently. Now its 
independence is complete, as it has been placed under the immediate 
direction of the President. It is headed by a director whom he appoints. 
This director’s general duty is to receive from the heads of all administra- 
tive departments and other agencies their estimates of appropriations 
needed for the coming fiscal year. These, in consultation with the 
President, are then revised, reduced, or increased as may seem advisable 
and combined into a provisional budget along with estimates of national 
revenues.^ In doing his work, the director of the budget is responsible to 
no one but the President, and can be overruled by him alone. But after 
the budget has been transmitted to Congress, the latter has a free hand 
to do what it pleases with the figures. 

(d) agencies i'or the control of banking and credit 

As will be explained in a subsequent chapter, the American system of 
banking and credit is a very complicated afl'air. Even bankers of long 
experience do not fully understand it. There are more banks, and of 
more varieties, than in any other country. The supervision of these 
numerous and varied institutions has rc^quired the setting up of regula- 
tory agencies in both the national and state governments. Among the 
former the comptroller of the currency is an important figure with the 
function of directly supervising all the national banks — that is, all 
banks that have their charters from the national government. Tlien 
there is a board of governors of the federal reserve system, which includes 
seven members appointed by the President with the approval of the 
Senate. In selecting these seven members, the President is required to 

^ At the close of the Hoover administration, the percentage was 8o. During ^ie first four 
years of the New Deal, it sank to 63; during the next four years, it rose to 73; and under the 
emergency of war, as the total passed 3,000,000, it sank once more with great rapidity. 

* For a discussion of budgetary prcx:cdure In Cllongress see pp. 386-392. 
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afford fair representation to the financial, agricultural, industrial, and 
commercial interests as well as to the various geographical divisions 
of the country.' Likewise, there is a farm credit administra- credit 
tion, which provides credit for agriculture through the adminlstra- 
federal land banks, production credit corporations, inter- 
mediate credit banks, district banks for cooperatives, and the federal 
farm mortgage corporation, which aids in financing the lending opera- 
tion of the federal land banks. The farm credit administration, headed 
by a governor, operates through 12 regional farm credit units. Since 
1939 it has been attached to the department of agriculture. 

The federal deposit insurance corporation was created on the heels of 
the banking emergency of 1933, but is being retained as a permanent 
federal instrumentality. Its board of directors consists of 
three members, including the comptroller of the currency. 

The chief function of the F D I C is to insure the deposits insurance 
of all banks which are entitled to the privilege of deposit 
insurance under the federal laws. Incidentally to this 
function, the corporation may act as receiver for closed banks or may 
oj)eratc new national banks for a limited time in order to make available 
to depositors in closed banks the insured amount of their deposits.^ 

The foregoing do not exhaust the list of federal agencies which have 
to do with banking. There is the Export-Import Bank of Washington 
which itself makes loans or occasionally guarantees private loans to 
facilitate foreign trade. Various other national authorities exist to super- 
vise the hundreds of nationally chartered savings and loan institutions 
throughout the country and the nationally chartered credit unions. Still 
others have supervision over loans made by private banks which are 
insured or otherwise guaranteed by the government. 

(e) miscellaneous independent agencies 

Adding to the perplexities of anyone wlio tries to thread his way 
through the mystic maze of Washington olHcialdom arc numerous 
independent agencies of a permanent character which do 
not lend themselves to any grouping. The duties of each, library of 
however, arc fairly well indicated by its title. For example, 
there is the Library of Congress which is now the largest depositary of 
books in the United States, and probably the largest in the world. With 
its collection of nearly nine and a half million books, pamphlets, period- 
icals, mai3s, manuscripts, engravings, and other items, this library is 

» Cf. Chapter XXVI. ® Sec also pp. 43^-433' 
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administered as a separate agency under a librarian who is appointed by 
the President. Originally established for the convenience of Congress, the 
institution has become a national library which attracts research scholars 
from all parts of the country. Incidentally, it has charge of the granting 
of copyrights. 

The national government does all its own printing,' maintaining for 
that purpose the world’s largest printing plant. All bills introduced into 
THE GOVERN- CongTCss, all Fcports and journals, and the daily issues of 
MENT PRINT- thc CongressioTud Record are printed by this establishment. 
INC OFFICE. Record contains a stenographic report of proceedings 

in both Houses. The post office department, however, is the largest 
customer of thc government printing office for post cards, money order 
applications, char^-of-address cards, etc., although postage stamps 
arc made by another government agency, thc bureau of engraving. Other 
departmenLs, together with the various independent agencies and emer- 
gency services, also make heavy demands on the government printing 
office, which provides them not only with printed material but with 
blank paper, inks, and various other supplies. The office is headed by 
the public printer whose appointment comes directly from thc President 
with thc approval of thc Senate. All his subordinates arc selected under 
civil service regulations. 

Thc office of the superintendent of documents supervises the distribu- 
tion of all publications of the federal government. Such publications, 

for the most part, are sold, not given away. Thc superin- 

niE SUPER- , . . , , , , . , . , , . 

iNfENDENT tcndcnt IS appointed by thc public printer and is under his 
OF Docu- general direction, but thc office is independent in thc sense 

MFNT.’S ^ ^ • 

tliat it receives its own direct appropriation from Congress. 
Any government publication can lie obtained from thc superintcmlent 
of documents at the listed price. Free copies are supplied to a selected 
list of libraries throughout the country. 

One of the little known but interesting agencies in this list is the 
Smithsonian Institution. More than a hundred years ago, an Englishman 
THE SMITH- named James Smithson bequeathed a half-million dollars 
soNiAN w- to the United States of America to found “an establishment 
sriTunoN. increase and diffusion of knowledge among men.” 

Why he did this nobody knows, for Smithson haul never been in America. 
He was bom in France, educated in Englamd, and died in Italy. At any 
rate C!ongress accepted the bequest, created the Smithsonian Institution, 
and in 1904 did honor to the benefactor by bringing his bpnes from 
Genoa to rest in American soil. Thc institution is governed by a board 
of regents consisting of the Vice-President of the United States, the Chief 
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justice, three senators, three members of the House, and six citizens 
appointed by joint resolution of Congress. It has under its operating 
direction various scientific, literary, and artistic activities including the 
bureau of American ethnology, the national zoological park, the United 
States national museum, emd the national gallery of art. 

Then there is the veterans’ administration into which have been con- 
solidated all federal agencies dealing with veterans’ affairs. In 1930 it 
took over the old bureau of pensions which for many yezirs veterans’ 
was included in the department of the interior. In brief, the adminb- 
veterans’ administration administers all laws relating to 
pensions, relief, insurance, hospitalization, and other ^nefits provided 
for former members of the military and naval forces or for their widows 
or dependents. The head of the veterans’ administration is an admin- 
istrator appointed by the President. Some idea of the extensive work 
which this administration performs may be gleaned from the fact that it 
has 43,500 employees. 

A score or more of other bodies, varying in importance, have names 
which generally indicate their functions. Among them are the railroad 
retirement board, the inland waterways commission, the 
general accounting office, the battle monuments com- 
mission, the national archives council, the national historical 
publications commission, various international boundary commissions, 
the board of surveys and maps, the central statistical board, the national 
research council, the science advisory board, and many others. 

III. THE EMERGENCY SERVICES 

The economic depression which b<rgan in 1929 was not the first of its 
kind. It differed from previous depressions, however, in its wider scope 
and greater severity. Likewise, there was a difference in the 
procedure by which the country tried to deal with it. In all ^ent^* 
previous economic emergencies (such as those of 1B37, 1873, Acnvmr in 
and 1893), the federal govemmert left the problem of 
relieving unemployment to the states and municipeilities. 

In the early stages of the latest depression, it tried to do the same thing; 
but the critical nature of the situation dictated a change in policy, and 
eventually the federal authorities found themselves loaded with most of 
the burden. It became their task to provide a program of relief and 
recovery legislation, with which it seemed desirable to combine a con- 
siderable amount of economic and. social reform. This, in turn, necessi- 
tated the creation of many new commissions, boards, bureaus, offices, 
and other administrative authorities — the alphabetical agencies, as they 
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have commonly been called. Ostensibly established on a temporary 
basis, many of these have now achieved a permanent place in the system 
of national administration. On the other hand, many others have already 
been abolished. 

Earliest among these emergency services was the reconstruction 
finauice corporation (R F C). It was set up by Congress in 1932 and given 
functions which have been greatly widened by subsequent 
legislation. The chief function of the reconstruction finance 
corporation is to provide emergency financing facilities for 
various institutions and enterprises, including banks, trust 
companies, building and loan associations, mortgage com- 
panies, credit unions, insurance companies, and railroads, 
as well as for a wide variety of industrial and commercial 
concerns. 'Flus is done by lending money, either directly or through some 
other government agency. Such loans are made upon security in the 
form of bonds, debentures, notes, or preferred stoek, which are issued to 
the government by the borrower. In addition, the corporation has been 
authorized by law or executive order to proride funds for various special 
agencies such as the farm credit administration and the federal housing 
administration. To provide this money the R F C is authorized to sell 
its own bonds, debentures, and other obligations (guaranteed by the 
government) to the extent of many billions of dollars. By a law passed 
in 1948 the agency’s lending operations were considerably curtailed 
and it is scheduled for liquidation in 1954. 


THE RECON- 
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AGRICULTURAL AND INDUSTRIAL RECOVERY AGENCIES 

The economic depression of the early thirties bore heavily on the farm- 
ing sections. To give speedy relief, an agricultural adjustment administra- 
tion (A A A) was established in 1933. Although within the 
jurisdiction of the secretary of agriculture, it was placed 
under the immediate direction of an administrator ap- 
pointed by the President. The avowed purpxise of the AAA 
was to raise the purchasing power of American agricultural 
producers and thereby promote economic recovery. This it endeavored to 
do by production-adjustment programs and other activities which were 
designed, for the benefit of agriculturists, to get rid of price-depressing 
surpluses and to maintain a balance between production and eifective 
demand. This production-control program was financed 
uNooNSTiTu- by the levy of what are known eis processing taxes. 
noNALiN But many of the concerns which were subject to these 
processing taxes refused to pay and carried the matter into 


*936. 
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court, where the processing-tax feature of the Agricultural Adjustment 
Act was declared unconstitutional. 

The invalidation of the original Agricultural Adjustment Act by this 
decision left the problem of assistance to the farmer unsolved, and 
Congress immediately sought to achieve the desired ends 
by means which would not go beyond the limits of the ricui.turai. 
Constitution. It found a solution (1936) by providing pay- arranoe- 
ments to agriculturists for "soil conservation” and linking 


production control to this program. A little later a new Agricultural 
Adjustment Act (1938) was passed, and this measure widened the 
effectiveness of crop control in ways which will be explained later.* 

Meanwhile, the first comprehensive attempt to speed industrial re- 
covery wzis embodied in the National Industrial Recovery Act of 1933. 

The broad purpose of this measure was to increase cmplov- 

1 • 1*1 t . . . ■ national 

ment and to raise wages, which would augment the purchas- recovery 

ing power of the country. It also .sought to procure the adminbtra- 
climination of unfair competition by placing all members 
of the .same industry on an equal basis as rcgairds maximum hours of 
labor and minimum wages. To achieve these ends, it was provided that 
each industry should agree upon a code of fair compc'tition applicable 
to itself and submit this code to the national recovery administration 
for approval. It was provided that each code, up>on approval, would 
have the effect of a federal statute, the enforcement of the code provisions 
being vested in the first instance in a code authority, chosen within the 
industry itself, but ultimately in the national recovery administration. 
But here again the Supreme Clourt (this time by unanimous decision) 
intervened to declare the National Industrial Recovery Act unconsti- 
tutional — primarily on the ground that it delegated to mdustries, under 
the .supervision of a national administration, the right to make the laws 
of the land. 

The invalidation of the Recovery Act di.sappointed organized labor 
because the act had provided that codes, to be approved, must guarantee 
collective bargaining between management and employees, national 
A ccordingly, in 1935, largely at the behest of the labor i.abor reiti- 
unions, Congress enactesi a special measure, the National board. 

Labor Relations Act, commonly known as the Wagner Act, which made 
protection of labor’s rights in collective bargaining a permanent national 
policy. Doubts as to the constitutionality of this legislation were set at 
rest in 1957 when the Supreme Court, by a bare majority, rejected its 
own settled doctrine of some forty years’ standing and sustained the 


r Sec p. 465. 
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Wagner Act as a proper regulation of interstate commerce. Enforce- 
ment of the act was entrusted to a national labor relations board of 
three members appointed for five years by the President and Senate. 
To promote collective bargaining, the board was authorized to hold a 
secret ballot among workers to determine which of any rival unions 
should represent them. It also had power to investigate unfair labor prac- 
tices by employers such as discrimination against an employee for union 
activity or interference with employees’ rights to bargain collectively. 
If the board found that complaints of such practices were justified, it 
could issue cease and desist orders which might be subsequently chal- 
lenged in a circuit court of appeals. It will be noted that the Wagner 
Act sought to prohibit misconduct only on the part of management; it 
placed no prohibitions on possible abuses by unions. The unilateral 
character of the law was inevitably reflected in the work of the board 
which, in subsequent years, came in for a good deal of criticism par- 
ticularly from employers.’ 

It was this one-sided character of the Wagner Act, together with 
mounting criticism of alleged abuses by labor organizations, that moved 
CHANGES Congress in 1947 to enact the Taft-Hartlcy Labor- !^anagc- 
uNDER ment Relations Act over the veto of President Truman and 

THE TAFT- i . . r -111 1 . 

HARTLEY ovcr thc violcnt protest of organized labor. This new legis- 
agt* lation amends and greatly extends the Wagner Act. By in- 

terdicting certain unfair practices on the part of labor unions and by 
liberalizing some of thc restrictions previously directed against employ- 
ers, the proponents of thc act sought to secure more equal treatment of 
management and labor in the field of industrial relations. The new law 
enlarges the national labor relations board to five members, provides 
that thc board’s general counsel shall be appointed by the President 
and Senate and not by the board itself and makes that official largely 
independent in initiating prosecutions under the law, extends the board’s 
duties to include the new regulations affecting organized labor, and pro- 
vides for an independent federal mediation and conciliation service. 

When it became apparent, in 1933, that the states and municipalities 
could not carry the burden of relief due to unemployment, Congress 
FBiDERAL authorizcd a large appropriation to aid the states in meeting 
EMERGENCY ihcir rclicf costs. In due course a nation-wide public works 

RELIEF AD- 

MtNisi-RA- program was also developed under the public works 

■noN. administration, and the national government decided that 


^ This board must not be confused with the national war labor l>oard, which was set up 
and attached to thc office for emergency management by executive order darly in 1942. 
The function of the N W L B was to adjust and settle labor disputes which might interrupt 
work contributing to thc effective prosecution of the nation’s war effort. 
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all employable persons on direct relief were to be transferred to work 
projects, leaving the unemployables to be supported by the states and 
municipalities. 

To administer this program, for which Congress provided appro- 
priations running up into the billions, the public works administration 
(P W A) was set up, which was succeeded by a works progress admin- 
istration (W P A). These bodies gave employment to millions during the 
depression years by undertaking or subsidizing all manner of public 
improvements, such as roads, public buildings, parks, and so on. The 
usual arrangement has been for the states or municipalities to plan the 
project and supply the materials while the national government has paid 
for the labor. With the growth of demand for labor in connection with 
the national defense program and the consequent rise in employment, 
the public works enterprises have diminished greatly in number and in 
scojje. Both P W A and W P A were liquidated in 1943. 

The federal public works program has lx;en supplemented since 1937 
by housing enterprises under the provisions of the United States Housing 
Act which Congress passed in that year to promote, slum clearance and 
low-cost housing. The public housing administration (1949), under the 
provisions of this act, does not make loans to individuals but assists any 
properly constituted public bodies such as state housing authorities or 
municipalities to undertake low-cost, low-rental, large-scale housing 
projects. Groups of sponsoring private citizens, organized on a nonprofit 
basis, may also be aided in this way. When housing projects are con- 
structed by the federal authorities, they may be leased to and managed 
by local groups on approved terms. This work should not be confused 
with that of the federal housing administration, which was established 
under the provisions of the National Housing Act in 1 934. Its function is 
to insure banks and other lending institutions against losses on loans 
made by them for house construction and home renovation. No loans 
to individual borrowers are made by the F H A. It merely guarantees to 
reimburse banks and other credit institutions for a certain percentage of 
the losses which they may incur through making loans to private indi- 
viduals within the limitations prescribed. To obtain the benefit of this 
insurance, all loans must have the approval of the F H A at the time 
that they are made. 

Two federal agencies that were liquidated in 1943 deserve ptissing 
mention. The civilian conservation corps won widespread approval. 
It was designed to provide work and vocational training for unmarried, 
unemploy^ youi^ men, between the ages of seventeen and twenty- 
three, and to a limited extent, for war veterans and Indians. Original 
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enrollment for six months might be extended to a maximum of two 
years, the period of service actually averaging about ten months. Three 
CIVILIAN CON- thousand young men, distributed among 1,500 

camps in the several states and outlying possessions, devoted 
themselves to the conservation of our natural resources: 
they built roads, planted trees, fought forest fires, made 
firebreaks, combated soil erosion. Meanwhile, either in con- 
nection with their work or in classrooms after work hours, 
they were prepared for some useful employment (such as bridgebuilding 
or forestry). The national youth administration had a double purpose. 
In the first place, it paid small monthly wages to hundreds of thousands 
of students, who otherwise might have had to leave high school or college, 
for work assigned by the educational authorities. In the second place, it 
prepared out-of-school youths for private employment. In thousands of 
workshops it gave an opportunity to gain practical experience with 
electricity, automotive mechanics, riveting, welding, lathing, etc. In this 
case also, N Y A paid a small monthly wage. 

The number of civilian emergency services has shrunk somewhat 
during the recent years. In the process of ra)rganization, some haw been 
alx)lishcd; some, merged with others under a new name; 
some, transferred to this or that department. 'The abolition 
of W P A, P W A, N Y A, and C C C has been noticed. It is 
unnecessary to catalogue here either the numerous defunct agencies or 
the forty-odd agencies that still retain their independence. The situation 
changes rapidly — one might say, from month to month; and curiosity 
can best be satisfied by consulting the Urtiled States Government Manual^ 
which gives fairly complete data and keeps abreast of new developments.^ 
In the appendix of recent editions appears the succinct history of some 
300 “abolished and transferred agencies.” 

Even before America’s actual entry into the Second World War, the 
regular civilian establishments were augmented by a whole flock of 
NATIONAL special defense and wartime agencies, and their number 
DEFENSE grew by leaps and bounds after Pearl Harbor. Some of the 

AGENCIES. better known were the war production board, the office of 

price administration, the national war labor board, the foreign economic 
administration, the office of war mobilization, etc. These agencies were 
regarded as vital to the successful prosecution of the war. They employed 
huge staffs and exercised an unprecedented degree of control over the 


THE 

EXISTING 

SITUATION. 


^ Sold by the superintendent of documents, Washington, D. C., at Si.oo. A more compre- 
hensive volume is the Congressimd Directory (two editions annually; price, $1.25). While it 
contains more varied materia), smaller type and larger pages enable it to describe the ad- 
ministrative services as fully as does the ManuaL 
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nation’s economy and over the daily concerns of the people. The ac- 
tivities of some of them are touched upon elsewhere in this text.^ Several 
of the more important of these wartime agencies were abolished almost 
as soon as peace returned, for example, the war labor board, the war 
production board, and the foreign economic administration. Others were 
continued temporarily to pid in the task of reconversion; but their 
ultimate disappearance appears fairly certain. 

The administrative services of the United States now constitute a huge 
and highly complicated mechanism, which has spread itself from the 
national caijital into every nook and corner of the land. 

Tn , , II, . . , . CONCI-USION. 

hvery department, bureau, board, and commission has its 
functionaries scattered all over the country. Despite assurances to the 
contrary, many of these officials have been given their places as a reward 
for party service. Consequently, they do not always represent a high 
standard of administrative efficiency. It is a commonplace that laws are 
no better than the men who administer them, but no commonplace of 
statesmanship has been more Hagrantly disregarded than this one. I'he 
most immediate need of the American governmental system today is not 
a eonveyanec of greater powers to the national government, or more 
laws, or more executive orders, or a further elaboration of the administra- 
tive* machinery. More urgent than any of these is the need for a more 
competent and better-trained administrative personnel in all ranks of 
the government ser\dcc. 

I his improvement can only be secured by making the public ser\dce 
a career of such attractiveness and security of tenure that it will draw' 
young men of ability into it and ke#^*p them there. It is futile to talk of 
effective, long-range economic or social planning so long as we maintain 
in full vigor a spoils system which is the very negation of all that planning 
implies. It is idle to expt et that the economic life of the nation can be 
guided into proper channels by men whose chief claim to a place in the 
public service is the fact that they have failed lo make headway in private 
vocations. No new deal in this or any other country will prove an endur- 
ing success until the thousands of subordinate public officials to whom 
the routine work of administration is entrusted arc chosen oh a merit 
basis, accorded a reasonable degree of security, and proi^erly trained in 
the work which they are expected to do. 
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THE CIVIL SERVICE AND ADMINISTRATIVE 

PERSONNEL 


The government of Great Britain is in fact carried on, not by the cabinet, nor even 
the individual ministers, but by liie civil service. — Sidtuy and Beabrice Webb. 

Constitute government as you will, its efficiency in action will largely 
depend upon the comix'.lcnrc and integrity of the thousands of men and 
women who serve in its subordinate ranks. Among students 
of political science there has been much distmssion concern- of toe cavn. 
ing forms of government — whether this or that form is the 
better. Questions relating to the size of Congress, the method of nominat- 
ing candidates for Congress, the simplification of legislative procedure, 
the powers of the Supreme Court, not to speak of single-chamber legis- 
latures for the states and proportional representation in city councils — 
such questions have bc!en hotly debated a.s though the effectiveness of a 
government depended in large measure upon its organization at the top. 
It depends, in the long run and in larger measure, on its organization 
at the bottom. For each individual man or woman in Congress helping 
to make the laws and to vote the money, there arc several thousand 
other men and women whose function it is to administer tliese laws 
and spend the money. 

It would seem to follow from this fact that the utmost care should be 
exercised in recruiting, appointing, and supervising the million or more 
subordinate members of the federal idministrative service. 

Every effort should be made to insure that selections arc pendent on 
made on a merit basis, as provided by civil service regula- mkthod of 
tions, and that promotions follow the same rule, regardless 
of purely political considerations. Probably nine tenths of the American 
people would agree with that general proposition. The other tenth 
comprise the practical politicians, who want to get jobs for their friends, 
whether meritorious or otherwise, together with the considerable number 
of people who arc interested in, and who profit by, the lax admin- 
istration of the laws. There is no reason, for example, why subversive 
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elements of any sort should be anxious to have the employees of the federal 
buireau of investigation appointed or promoted on a strictly merit basis. 

Now, if there is a fairly general agreement among honest citizens that 
public employment should be based on merit rather than upon political 
WHY OLD favoritism, why is it that more than one third of all federal 
ABUSES employees still remain outside the merit system? Why do we 

PERSIST. leave so many positions, high and low, to be filled by the 
seekers of patronage? Despite all the progress of the past sixty years there 
are more federal positions exempt from the civil siSrvice laws today than 
there were when the first civil service law was passed in 1883. 

There are three answers to that question. The first is that most laymen, 
unfamiliar with governmental activities in detail, do not appreciate how 
great is the need for skill and intelligence in most of these public positions. 
They think of administrative work as routine which cilmost anyone can 
jjerform. The second answer carries back into history: the spoils system 
got a foothold more than a hundred ycai’s ago, and a tradition of that 
age is hard to eradicate not only from the laws, but from the psychology 
of the public. The third answer is that how.socver excellent the merit 
system may seem to be as a plan on paper, its functioning in practice 
usually leaves much to be desired. Selection and promotion by merit, 
and by merit only, is the end in view; but by whom and by what means 
shall relative merit be determined, on what kind of ratings shall pro- 
motions be based, what shall be done, with the employee who gains his 
place by merit but lapses into inefficiency thereafter - these and a 
dozen other problems of a practical nature have to be faced and solved 
before a civil service system can be made to operate satisfactorily. 

Some things which have been mentioned in the foregoing paragraph 
deserve a further word or two. The popular idea that public emiiloyment 
is largely a matter of routine duties, requiring no more skill 
EXPERTS or intelligence than the average citizen can muster, is not an 

ARE unnatural one. Most of the government employees with 

NEEDED. whom thc average citizen comes into contact, the post 
office clerks for example, seem to be doing that kind of work. Rarely 
does the citizen come into immediate contact with the thousands of 


ARE 

NEEDED. 


accountants, statisticians, economists, architects, engineers, chemists, 
biologists, entomologists, meteorologists, geologists, foresters, bank 
examiners, and so on, whose work is far from simple. Wilh the increas- 
ing complexity of governmental activities, especially in connection with 
the regulation of business, thc need for technical expertness in the public 
service has become steadily greater, and it cannot be secured otherwise 
than by setting up strict qualifications for appointment. 
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But the merit system has had to make its way against a firmly en- 
trenched American tradition — the idea that places on the public pay 
roll arc spoils of victory, to be distributed to the workers genesis of 
in a successful political campaign. In the early days of the the spoils 
Republic there was no spoils system because there were no 
spoils, at any rate not enough to be worth fighting for.^ When the capital 
was moved to Washington* in 1800, a dozen years after the Constitution 
had gone into force, there were only a few hundred employees. Two 
departments, state and post office, had in each case a staff of nine; the 
navy, 15; war, 18. The treasury staff of 69 was larger than the others put 
together.* But the number began to increase, and it kept increasing 
until, a quarter of a century later, it was up in the thousands.® There 
developed a feeling, moreover, that too many of these positions were 
being given to appointees from the seaboard states, the new West being 
overlooked. So, in 1828, when Andrew Jackson emerged from Tennessee 
and “swept over the land like a tropical tornado,” as Henry Clay ex- 
pressed it, he proceeded to dismiss large numbers of federal officeholders. 
The positions thus vacated were promptly filled with supporters of the 
new frontier democracy. By this action the spoils system was given a 
foothold, and the public imagination has attributed its fatherhood to 
Andrew Jackson. That is not altogether fair, because the spoils system 
was already rampant in some of the states, especially New York and 
Pennsylvania, and in most of the large cities. Jackson’s administration 
merely adopted it, fully and frankly, as a national policy. 

This was in the days immediately following Jackson's first inauguration 
(1829), and for the next fifty years the spoils system had a recognized 
place among the practicalities of American politics. It 

^ , , . , . . . . , m GROWTH 

smeared all branches of administration - national, slate, in the nine- 
and local. Virtually all positions in the government service tef.nth cen- 
were treated as booty, to be parceled out among the stal- 


* The fact that danger lurked in the appointing pov'-jr, however, did not escape the eyes 
of the Fathers. Impeachment, Madison said -vould provide an antidote to serious abuses. 
Washington pledged himself to nominate only the best qualified”; and he adhered to that 
policy except that, with the rise of organized parties, he (and still more his successor) tended 
to find the best qualifications among Federalists. Jefferson made room for some of his sup- 
porters by removing Federalist incumbents, but he did not do this in any systematic way. 

* Today more than 2,000 clerks arc engaged in signing checks to meet the obligations of 
the United States. How small the business of the post office department was in those early 
days may be gathered from the fact that, when President Washington appointed the first 
postmaster general, there were only 75 post offices in the country and that, as late as 1812, 
the post office at New' York had only four clerks. In 1943 the post office department employed 
more than 330,000 persons. 

® It reaAied 50,000 at the time of the Civil War; 100,000 about twenty years later, 500,000 
after we entered the First World War, a million in 1940, two million in 1942, and three 
million in 1944. 
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warts after each election. When a new administration came in, virtually 
all who had government jobs went out, making room for a fresh swarm 
of pay roll patriots. Post offices in towns and villages throughout the land 
became ambulatory; in each quadrennium they moved from one end of 
Main Street to the other, following the politics and preferences of the 
postmaster. Nowhere in the government service during these years did 
personal competence count for much. Applica*nts for public employment 
were not asked to state what they could do but what they had done — 
for the party. Candidates for Congress found it necessary to make all 
sorts of promises during the election campaign, and then had to fulfill 
these promises, if they could, by wheedling patronage out of the higher- 
ups in Washington. 

Under such conditions the whole public service became demoralized. 
The President and members of his cabinet had to spend a large part of 
their time listening to the importunities of senators and 

ITSEVir . , .11 

EFFECT UPON reprcscntativcs, who came in endless succession urging 
THE PUBLIC appointments for their constituents. Then, in turn, these 
SERVICE. congressmen had to disburse much of their energy in an 
effort to pacify those supporters in their home districts who wantejd to 
batten themselves on the public treasury. Patronage, which included not 
only government jobs, but contracts, purchases, and favors of all kinds, 
developed into political mendicancy on a nationwide scale and dulled the 
self-respect of everyone connected with it. 

Yet this spoils system, notwithstanding its obvious evils, was supported 
by various plausible arguments. Some of its friends pointed out that, 
ARGUMENTS siucc poHtical parties were essential in a democratic scheme 
IN ITS of government, it was the duty of such governments to 

(^)^susTE- support and strengthen polilical parties. This could only 
NANCji IN be done by giving them recognition in the form of patron- 
pARTiEs. Without this means of sustenance, parties would 

weaken and ultimately fade out of the picture. 

More than a generation ago a Tammany district leader, George 
Washington Plunkitt, summarized the case against civil service reform 
, in imperishable rhetoric: “First, this great and glorious 

PI.UNKITT S * ' 

PHILOSOPHY country was built up by political parties; second, parties 
oFsusTE- • can’t hold together if their workers don’t get the offices 
NANCE. when they win; third, if the parties go to pieces, the govern- 
ment they built up must go to pieces too; fourth, then there’ll be h 

to pay. Could anything be clearer than that? Say, honest now, can you 
answer that argument? . . . Let me tell you that patriotism has been 
dying out fast for the last twenty years. Before then when a party won. 
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its workoTS got everything in sight That was somethin’ to make a man 
patriotic. Now, when a party wins and its men come forwcird and ask 
for their reward, the reply is, ‘Nothin’ doin’, unless you can answer a list 
of questions about Egyptian mummies and how many years it will take 
for a bird to wear out a mass of iron as big as the earth by steppin’ on it 
once in a century.’ ” ‘ 

Another argument vfas based upon the principle of responsible 
government. When the people elected a new administration, it was said, 
they voted for a change all the way down the line, not , ^ 
merely for a change at the top. If the higher officials in government 
government arc to be held responsible for carrying out the truly 
mandate of the people, they cannot fairly be asked to do 
this through subordinates whom they have not appointed (3) gharao- 
and in whom they may have no confidence. The spoils 
system, again, was lauded as a truly American way of doing 
things; it gave everyone a chance to serve his country in peace as well as 
in war. “Ah, how many young men,” to quote Plunkitt again, “have 
had their patriotism blasted” by running up against a civil service 
examination ! 

A final argument I'or the spoils system was that it could be counted 
upon to prevent men from acquiring a life tenure in public office and 
behaving accordingly. In his first amiual message to Congress, President 
Jackson wrote: “Office is considered as a species of property, and govern- 
ment rather as a means of promoting individual inicn^sts than as an 
instrument created solely for the service of the people. Corruption in some 
and in others a perversion of correct feelings and principles divert govern- 
ment from its legitimate ends and make it an engine for ihc support of 
the few at the expense of the many. The duties of public office are, or at 
least admit of being made, so plain and simple that men of intelligence 
may readily qualify themselves for their performance, and I cannot but 
believe that more is lost by the long continuance of men in office than is 
generally to be gained by their experience.” He therefore urged that 
appointments should generally be limited to four years. “Offices were 
not established to give support to particular men at public expense. No 
individual wrong is, therefore, done by removal, since neither appoint- 
ment to nor continuance in office is a matter of right.” Rotation, he 
added, constitutes a leading principle in the republican creed.^ 

These various arguments, although they sound rather hollow now- 
adays, c^irried weight with large >bodie.s of voters two generations ago. 

1 William L. Riordon, Plunkitt of Tammany Hall (New York, 1905) 

* Richardson, Messages and Papers of the Presidents^ Vol. Ill, pp. loi 1~I0I3. 
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GOMPR£HEN< 
SIVE CIVIL 
SERVICE 
REFORM, 

1883. 


As a practical matter, the vicious circle of politics, power, and patronage 
is always hard to break. Patronage assists men to success in politics; this 
success places them in power, where they can assure the 
continuance of patronage. Reformers tried for a long time 
to break the circle, but without much success until 1881, 
when a tragic happening shocked the country and roused its 
people to the need for action. 'Fhls was the assassination of 
President Garfield by an office seeker whose demands had been refused. 
Things had come to such a pass that a President could not refuse patron- 
age except at the risk of his life. A wave of resentment swept over the 
country. In 1883 Congress passed the nation’s first comprehensive civii 
service law, commonly known as the Pendleton Act.^ 

As subsequently amended, and greatly widened, this law provides for a 
federal civil service commission of three members appointed by the 
President and confirmed by the Senate. Not more than two 
of them may be from the same political party. The com- 
mission is charged with the duty of examining all candidates 
for positions in what is known as the “classified service.’’ 
At the outset this category included hardly ten per ceitt of 
the federal government’s employees, chiefly clerks in Washington, but 
it has now been greatly expanded. This expansion ha.s not been regular 
and steady, but spasmodic. Sometimes a marked advance by the riKTit 
system has been followed in the next presidential administration by a 
retreat of almost equal proportions; but the gains, on the whole, have 
exceeded the losses in almost every decade. 

Setbacks for the merit system and a resurgence of the spoils system are 
always likely to occur when, after an interlude of wandering in ihc 
wilderness, one of the major political parties reaches the promised land 
of executive power. It is true, of course, that even then a resolute Presi- 
dent may manage to fend off the commando raids on the pul)lic pay roll. 
President Wilson, being committed to uphold the merit system, did in 
fact restrain the more avaricious among his supporters. But President 
Harding, when he came into office, had no such scruples. During the 
first four years of the New Deal (t 933“I937) when many new agencies 
were set up as a means of combating the depression, the percentage of 
clcissificd employees (that is, employees within the civil service classifica- 


SUBSEQUENT 
GROWTH OF 

THE “classi- 
fied SERV- 
ICE.” 


'Earlier legislation — in 1853, 1855, and 1B71 — had been tentative, limited in scope, 
and ineilective. It was British practice that focused American attention upon the merit 
system. Shortly before Guiteau shot President Garfield, a highly influential boqk had ap- 
peared, Dorman B. Eaton’s The CM Service in Great Britain. Fortunately — and somewhat 
surprisingly, when bis political background in New York is considered — President Arthur 
gave civil service reform strong support. 
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tions) fell from 82 to 64. The second four years, however, were mairked 
by a reverse swing, which brought the percentage back to 73. 

Then the war intervened. Within less than three years the number of 
civilians in the employ of the national government was more than 
doubled; and the proportion of classified employees declined sharply. 
The extent of the decline cannot be ascertained because of wartime 
changes in procedures and activities. Under normal conditions, it seems 
altogether probable that the merit system will resume its progress and 
eventually include all civilians in the employ of the federal government, 
except those whose work is of a policy-determining character, such as the 
heads of departments or bureaus, members of administrative boards, etc., 
whose numbers would probably not exceed a few thousand in all. 


THE MECHANICS OE THE CTVJL SERVICE SYSTEM 


How are appointments in the classified service now made? With the 
exception of a nJatively few' positions ol* a sjx^cial or emergency nature 
which are filled by recommendation of the civil service competitive 
commission on a noncompetitive basis, all are filled by examina- 
somc form of open competition. I'hcsc competitions arc 
announced by th(‘ commission and are conducted in various parts of the 
country by t'xamining Ixiards appointed for the purpose. For clerical 
and other routine positions the applicants arc examined in groups, but 
for posts which require tcf lmiral i^roficiency (c.g., in the bureau of soil 
chemistry) the practice is to rate the candidates individually on a basis 
of their training and expi'rience rather than to give them a written 
examination in groups. Tests of fhis kind arc commonly known as 
‘‘unassembled” examinations. 

One should not make ihc error of thinking that civil scrvk:e examina- 
tions of cither of th(‘ foregoing ty[)es are academic in character or bear 
much resemblance to those given in colleges, q’hc laws re- 
quire that they be “j)ractical” in c^-^Tacter and related to PRAcncAL 
the work which the apf)ointcc would be expected to do, 'Fhis 
requirement, however, has certain disadvantages, which will be con- 
sidered shortly. At any rate, it demands that the examinations be of great 
variety, there being different ones for each kind of position to be filled; 
in fact the commission has set as many as seventeen hundred separate 


types of examinations. The questions are prcpanxl by experts, either 
from thew regular staff of the civil service commission, or selected from 
the department in which the successful candidates will be placed, or 
chosen from the outside. l"he results of the examinations arc graded on a 
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percentage basis; and the names of those who have passed satisfactorily 
are then placed on an eligible list, called “the register.” There is an eligi- 
ble register for each type of work. 

So, when an accountant, stenographer, or some other classified em- 
ployee is needed in any department, the civil service commission trans- 
mits the names of the three persons who stand highest on the appropriate 
list ol eligibles. The appointing authority takes his choice from among 
these three.* The other two keep their places on the list. As the names at 
the top arc taken off by successive appointments, the names farther down 
get their chance. The process goes on until the eligible list is nearly 
exhausted, whereupon a new examination is held. According to a new 
rule (1939), the life of an eligible register end.s in one year unless the 
commission formally extends it for a second year. Under previous prac- 
tice a register was sometimes maintained for five or six years. Those who 
receive appointments by civil service procedure arc deemed to be serving 
on probation for six months (in some cases for a year); and permanent 
tenure does not begin until the end of this probationary interval. 

In conformity with a statute of 1 91 9, the rules of the merit system have 
been relaxed for the benefit of veterans; and against this relaxation there 
PREFERENCE bccn much complaint. The term “veteran,” as used in 
oivp.N TO this connection, is not restricted to men who have had active 
VETERANS. scrvicc in wartime. It includes, for example, all honorably 
discharged, or retired, members of the armed forces, rcservkts, graduates 
of Annapolis and West Point, coast guard cadets, etc.; their widows; and 
the wives of disabled veterans. Ten per cent is added to the earned ratings 
in the case of all disabled veterans (or their wives when the disability 
prevents the husband from working), and their widows. All other 
“veterans” get a five per cent lx)nus. And all arc placed on the eligible 
register if, with their preference added to the earned rating, they attain 
the passing grade of seventy; and disabled veterans are then rEuiked 
above all otlier eligibles. In addition, the age. limit is waived except for 
certain “junior” and “apprentice” posts; and, in the case of disabled 
veterans, so are physical requirements, unless such a relaxation of the 
rules would seriously impair the veteran’s efficiency or tend to endainger 
fellow employees or unduly jeopardize the retirement and compensation 
funds.® 


* If be r^cts all three, he must give adequate reasons. Under the British system only one 
name is presented. 

* During the first twenty years of this preference (1920-1939) almost a quarter of all ap- 
^tointments under the merit system went to veterans, or, to be exact, 234,853 or 24.3 per cent. 
Sec the table on p, 405 of James C. O'Brien and Philip P. Maremberg, >otir Federal Civil 
Service (New York, 1940), 
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When the system of veterans’ preferences was first established, there 
was no idea that it would work such havoc with the principle of open 
competition. What has actually resulted is the setting up of 
a privileged class, not merely of war veterans, disabled or 
otherwise, but of peacetime soldiers and their widows as 
well. Civilian applicants with ratings of 75 or 80 are often edged out of 
the way by men and women who could not have qualified at all without 
their five or ten per cent preference. W’hen the civil service commission, 
a few years ago, set up a new category designed to attract recent college 
graduates, the first fifty places on the eligible register were taken by 
veterans (for whom the age limit had been waived), although 40 per 
cent of them made the passing grade only with the help of their ten per 
cent preference. Few people will disagree with the proposition that men 
who have .served in the armed services during a war are entitled to some 
special consideration at the hands of their country, but surely there are 
better methods of according it than by encumbering the public service 
in this way. 

Tho.se appoint(*d under the merit system arc given, at the end of their 
probationary term, what is known as permanent tenure. They may be 
disciplined for chronic lateness, neglect of duty, or infraction 
of the rules by measures of varying severity, which include 
reprimand, reduction in rank, and suspension without pay 
for a niaKimum period of .seventy days. But they hold their 
posts as long as they give s Jtisfactory .service. Dismissals for 
religious or political reasons are .specifically forbidden. When the head 
of a department wishes to dismiss any employee who is in the clas.sificd 
service, he must state his reasons in writing and permit the employee to 
make a written reply so that the whole matter shall be on record. But the 
employee is not entitled to a formal hearing nor does he have any right 
of appeal to the courts. In this respect the national practice differs from 
that followed in those states and cities which have adopted the merit 
system. There formal hearings are u..: tally required, and an appeal to the 
courts is sometimes permitted. This arrangement has often Ijecn criticized 
as tending to impair discipline in that it becomes very difficult to dismiss 
any classified state or municipal employee, however incompetent, if he 
chooses to fight the issue with aggressive lawyers on his side. 

Officials and employees of the federal government (except those in 
policy-determining positions) are forbidden to take any active part, 
directly or indirectly, in political management or political campaigns. 
They must not serve as delegates to party conventions or use their official 
positions to further the party interests in any way. The Hatch Act of 


PKRMANENCE 
OF TENdRF. — 
DISCIPLINE 
AND RE- 
MOVAL. 



262 


THE GOVERNMENT OF THE UNITED STATES 


POLmCAI. 
ACTIVIT\* 
AND POUT- 
ICAL CON- 
TRIBUTIONS 
FORBIDDEN. 


1939 included these sweeping provisions and various other restrictions 
upon the political activity of federal officers, whether in the classified 
service or outside it. This, of course, docs not prevent them 
from voting at elections or attending political meetings, pro- 
vided they do not serve as organizers or speakers. The act was 
later amended (1940) to include employees of a state or its 
subdivisions when engaged in an activity being financed in 
whole or in part by the United States or one of its agencies. Other federal 
laws prohibit congressmen and other federal officers from soliciting civil 
servants for political contributions and any other person from doing so 
in a federal building. These prohibitions have not been entirely effective, 
and some political activity on the part of federal officeholders still goes 
on in an unobtrusive way; but the Hatch Act represents a long stride in 
the direction of keeping the national administrative service aloof from 
partisan politics. 

The merit system, to be true to its name, must make provision for 
promotions as well as for initial appointments. Otherwise every employee 
will feel under obligation to accumulate enough political 

PROMOTIONS! ** ^ • 

influence to effect liis advancement when the time comes. 
'I'hcoretically all promotions should be made on a strictly merit bcisis, 
without any regard to political pressure; but the problem of carrying this 
sound theory into practice is an extremely difficult one. As 
yet it has nowhere been completely solved. One method is 
to use competitive promotional examinations. Then arises 
the question of whether tlie competitors should be restricted to persons 
already in tlic service or open to outsiders as well. Should they be, in fact, 
restricted to persons already serving the department or bureau in wliich 
the promotion is being made? On the one hand, it is contended that 
young men and women will be disenuraged from entering the public 
service in the lower ranks, if outsiders arc allowed to come and step into 
the higher positions. On the other hand, it is argued that, if an outsider 
C£in rank higher in a promotional examination than those who have had 
the advantage of several years’ inside experience, he ought to have the 
place under anything that ventures to call itself a merit system. 

In any event, the comp>etitive examination, whether closed or open, is 
2. BYEFFi- rather generally regarded as an inadequate means of de- 
ciENCY termining fitness for promotion.* Such qualities as diligence, 
RATINGS. loyalty to superiors, punctuality, tact, and real interest in 

' Reliance upon examinations as a basis of promotion has been quite generally condemned 
'n Great Britain. Experience seems to show that such written tests arc inadequate in the case 
of older persons, and that younger men arc diverted from official duties by the work of prepa- 


1 . BY EXAM' 
INATIONS. 
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one’s work can hardly be determined by any type of formal examina- 
tion. They disclose themselves in the actual performance of the job. 
Accordingly, it has become the praicticc to keep am efficiency record or 
rating sheet for each employee and to use these, in part at least, as the 
basis for determining promotions. Among the available cmdidates within 
a department or bureau the ones with the best efficiency records are 
submitted to the administrative chief, and he makes the selection from 
these, with or without a formal examination, as he deems best. The rating 
sheets contain the detailed record of each employee, as indicated by his 
immediate superiors, during the time he has been in the service. When 
impartially compiled, thc.se efficiency rccoixls are of the greatest value, 
but complaint is often made that opportunities for favoritism still remain 
in the hands of those who detenninc the ratings. In any event, most 
promotions in the classified service of the national government arc 
actually left to the discretion of the department head or bureau chief, 
which means that they are in some degree open to political influence; 
but, in the main, the selections are made from among those who have 
rendered good service in die lower ranks. 

Every position in the federal scr\Mce carries a stated rate of pay.* In 
many instances this rate was fixed by Congress at the time the posts were 
created, but during recent years some progress has been 
made in the way of classifying and standardiring the pay 
of positions which involve the same kind of work (all junior 
accountants, for example) « rc.sj)ective of the department to which they 
may be attached. This has helped to reduce the considerable variations 
in salary scales which formerly exisied; but even yet many government 
employees receive different rates of pay for performing exactly the same 
duties. In most cases there are stated increases for length of service, with 
a definite maximum. For some years the civil service commission has 
been working on the huge task of preparing a comprehensive classifica- 
tion of posts according to duties, covering the entire service, so that some 
approach to a complete slandardizati'ia of salaries may be achieved. 

Congress, in the last analysis, determines the remuneration which 
public employees shall receive, and it is naturally susceptible to the 
political pressure which these hundreds of thousands of 
government workers (with their relatives and friends) can tion of 
bring to bear. In private employment the workers bring avi‘- 
pressure through their unions, and in public employment 
the workers have learned to do likewise. For many years the tendency 
was to discourage the unionization of federal employees; but towards the 

^ See the list in the Anmd Reptrrt of the United States CSivil Service Commission. 
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end of the last century, letter carriers, postal clerks, and railway mail 
clerks organized and soon began to mzike demands, which their numbers 
rendered formidable, for increase of pay and decrease of hours. President 
Theodore Roosevelt forbade the exercise of such pressure upon Congress, 
the penalty for disobedience being dbmissal. Considerable resentment 
followed in the wake of this action. Eventually Congress was persuaded 
to pass an act (1912) which conceded the right of federal employees to 
organize, petition for increased pay or for improved working conditions, 
and even affiliate with national labor organizations, providing such 
affiliation did not carry with it any obligation to strike. 

This permission to organize for the promotion of their own interests 
has been extensively utilized by employees in various branches of public 
administration, especially by those in the postal service. ‘ Their capacity 
to exert political pressure has been correspondingly expanded, and their 
lobbying activities in Washington have become conspicuous. With the 
steady increase in the number of public employees, this concentrated 
pressure could become a serious danger, especially if normal lobbying 
activities were supplemented by resort to the strike. CIon.scious of this 
danger. Congress, in enacting the Taft-Hartley Labor-Management Re- 
lations Act in 1947, specifically forbade strikes among federal employees. 
Any employee who strikes in violation of this prohibition is subject to 
immediate dismissal, forfeits his civil service status, and cannot get back 
on the federal payroll for at least three years. 

Workers in private employment have a general impression that men 
and women who hold government jobs arc pretty well treated; and, on 
the whole, this impression is not without some basis. Em- 
ANNUITIES. ployees in the classified service have .short hours of work, 
security of tenure, lenient discipline, the right to organize, 
and rates of pay which, under normal conditions, do not compare un- 
favorably with what is paid for .similaur work elsewhere. In addition there 
is a civil service retirement fund, to which both the employees and tlic 
government contribute, and from this fund retiring annuities aure paid 
to those who reach the age limit. The system of retirement annuities was 
established by Congress in 1920 rather hesitantly and under pressure 
from organized groups of federal employees. Something of the sort was 
badly needed because old employees, who had saved litde or nothing out 
of their salaries, could not afford to retire and clung to their places like 

* Outside the postal service, the chief organized groups are the national federation of 
federal employees (founded in 1917), which was affiliated with the A. F. of L. dll 1931 ; the 
American fedmdon of government employees (193a), which resulted feom a schism in the 
national federation and which inclines towards the CIO; and the united federal workers of 
America (1937), which is affiliated with the CIO. 
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barnacles to the hull of a tramp steamer. To a degree, therefore, the 
public pay roll became a pension list. Now the employee contributes 
five per cent of his salary to an individual retirement fund which the 
government (redits with interest at four per cent compounded annually, 
and to which it also adds enough to increase the annuity by Sgoo per 
year.^ In 1942, Congress set up an alternative system which allows an 
employee a retiring annuity, amounting to one seventieth of his average 
salary during any period of five years multiplied by his years of service 
not to exceed thirty-five. This has made it possible for employees in the 
high salary brackets to retire on a pension of several thousand dollars. 

The salaries of public employees, usually fixed by law, are difficult 
to change when the cost of living goes up. With a rising level of prices, 
therefore, the real remuneration of government workers 
undergoes a decrease and may be, for a time, below the 
prevailing rates in private enterprises. This is particularly tions in the 
true of the printers, carpenters, draftsmen, and other me- 
chanical tradesmen, whom the national government em- 
ploys in large numbers. But such discrepancies do not remain very long. 
Congress can usually be persuaded to adjust wages upward when the 
cost of living soars. It is not so ready to adjust them downward (in the 
interest of economy) when the cost of living drops, as it did during the 


years 1932-1937. 

So long as the spoils syslem reigned triumphant, there was no occasion 
for public service training. The spoilsman argued that any citizen in a 


democracy was competent to help govern his fellow citizens 
without training or experience. Why, moreover, should one 


TRAINING 
FOR THE 


train himself for a place in the pub'ic service, so long as it ruBuc 

^ SERVlGi 

carried no security of tenure, and from which the incumbent 


was reasonably sure to be ousted in four years, if the fortunes of politics 


changed? Even with the advent of civil service regulations, it was not 
deemed essentizil that preliminary training should be required of those 


talfin g the competitive tests. But it vas soon discovered that applicants 
who were obviously unqualified to pass any sort of rigid examination 


ramp forward in such numbers that a preliminary sorting out was 


necessary. So it became the practice to stipulate, in the announcements 
of the more technical tests, that applicants must have a designated 


1 Recent legislation allows employees to increase their retirement funds by contributing 
annual sums that do not exceed ten per cent of their salapr; and also to substitute for the 
normal annuity a form called “joint and survivorship.” The joint annuity was designed mainly 
for the benefit of widows. An act of 194s made retirement compulsory at seventy, after fifteen 
years of service; optional for certain classes at sixty-two and sixty; and likewise optional at 
fifty-five, after thirty years of service, but with a reduced annuity. 
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minimum of education, training, or experience. Many of the competi- 
tions are now open only to those who have qualified themselves by a 
stated amount of formal education in law, engineering, public health, 
forestry, statistics, accounting, or some other specialty. This preparation 
is obtained at universities and professional schools; the national govern- 
ment maintains no institution for the training of those who desire to 
enter its civil service (as it does for its military and naval service), and it 
would be difficult to do so, because of the almost infinite varieties of 
preparation required. The suggestion has often been made that the 
federal government should establish a civilian West Point or Annapolis, 
and that the graduates of such an institution should be given commissions 
in the civil service. But because of the difficulties involved in training the 
many thousands of men and women who arc needed each year by the 
government service in .so many diftcrent specialties, it has been deemed 
better to leave this responsibility to the regular universities and colleges 
of the country. 

Programs of study designed to prepare for the public service have been 
established at a considerable number of these institutions. Such prepara- 
tion includes, more particularly, formal instruction m the 
field of public administration. But it is coming to be recog- 
NEEDED FOR ffizcd that, whUc training in the technique of public 
administration Ls valuable, the important thing is that those 
who expect to make the public service a career, and to 
secure advancement in it, should first acquire a competence in some 
professional or vocational field. There arc not many opportunities in the 
classified service for the bright young man, just out of college, who hiis 
taken a couple of courses in public administration and feels himself 
prepared to administer anything. What most worth-while government 
jobs call for is an accountant, a .statistician, an engineer, a chemist, a 
forestry expert, a trained .social worker, a health officer, a lawyer, or 
someone else who has become versed in at least one of a hundred different 
specialties. To possess a knowledge of public administration does not 
have much value unless one has this primary qualification as well. In 
other words, the need is, first of all, for a civilian competence in some 
field that the government can use. 

Despite its shortcomings and handicaps we owe much to the merit 
system. The placing of appointments on a merit basis has been of un- 
doubted advantage to the public service. It has dampened 
the ardor of office seekers and given the heads of government 
departments time for more urgent duties than the distribu- 
tion of loaves and fishes. While no one can properly claim 
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that civil service tests invariably select the best among a roomful of appli- 
cants, it is at least beyond peradventure that they do eliminate the 
worst — which is what the spoils system never did. In fact, our whole 
experience seems to show that there is no surer method of getting incom- 
petents upon the public pay roll than the plan of asking politicians to 
recommend their friends — which is what the spoils system means. 
Unhappily, the laws have placed a serious obstacle in the way of the 
merit system by requiring that civil service tests shall be “practical” in 
character and directly related to the work which the appointee will have 
to do. This makes it necessary for the examiners to prepare tests which, 
in the nature of things, give an advantage to the candidate who has 
merely crammed himself full of facts, procedures, and other routine 
connected with the particular job, rather than to a candidate of greater 
ability and wider training. American civil service laws seem oblivious 
to the fact that men and women who enter the public service (in any but 
routine positions) do not expect to stay forever at their initial jobs. These 
appointees hope for promotion to better positions in the service, with 
more responsibility and greater scodc for their all around abilities. Be- 
cause of legal limitations which have survived since 1883, the civil service 
system is virtually forced to recruit appointees who can do a designated 
job rather than those who, by reason of unusual intelligence and broad 
education, arc likely to prove themselves quickly available for promotion. 

It ought to be self-evident that such examinations as the civil service 
laws now require test imm^^diate fitness for a job rather than future 
promise or capacity for growth. Almost a century ago, in 
devising a system of competitive examinations for the civil phoned 
service of British India, I-«rd Macmlay insisted that no application 
place be given to such subjects as native languages and 
and institutions. Thest^, he said, could be picked up later on 
or mastered in the course of local experience. It was his belief that 
ambitious young men, with good prospects of a successful career in 
private employment at home, woulc hesitate to spend a lot of time on 
Moslem law and Hindu social organization when, if they failed on the 
examination, they would find this knowledge virtually useless to them. 
Macaulay’s plan for British India was later extended, in its essential 
philosophy, to the administrative branches of the civil service in Great 
Britain. It still has an important place in that system and is perhaps the 
chief feature which differentiates it from the American plan. Of this 
Americai^ practice. Professor Leonard D. White (himself a former mem- 
ber of the United States civil service commission) says:^ 

1 to the Study of Public Admimstration (revised edition. New York, 1939), p. 305. 
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On any impartial view it is extraordinary that these examinations have 
gone their way with so little regard to selecting, year after year, the brightest 
secondary school and college or university graduates for public service careers. 
The examinations of the federal Civil Service Commission for junior professional 
and scientific positions and for junior civil service examiner arc geared, some- 
what inadequately, to college graduation, but these are rare exceptions. A career 
service places less emphasis on specific preparation, more on general education 
and mental alertness; less emphasis on practical experience, more on capacity 
to learn on the job and to progress. These considerations suggest the closer 
coordination of public education and public service. 

During recent years some progress in this direction has been made. 
The United States civil service commission has inaugurated a signifi- 
cant experiment by establishing an eligible list of “admin- 
istrative assistants.” Competitions for places on this list are 
open only to young college graduates, and the tests arc 
“intended to measure general alertness and capacity to 
learn different types of work readily.” Their purpose is not 
merely to discover what the candidates happen to know about the work 
of some designated position, but what promise they can demonstrate in 
the way of becoming capable public officers, wherever they may be 
placed. Successful candidates arc assigned as administrative assistants 
to whatever departments, bureaus, or offices happen to need young men 
or women of this type. Unfortunately, however, this experiment is not 
likely to achieve much permanent success unless the existing rules relat- 
ing to veterans’ preference are changed. During many years in the future, 
unless the scope of these rules is narrowed, it is to be feared that young 
men and women in the annual crop of college and university graduates 
will have little chance of any appointments in any branch of the national 
civil service as against the millions of both sexes whose service, not neces- 
sarily in war but in wartime, will have automatically qualified them for 
places near the top of the eligible list. 
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THE SENATE: ITS ORGANIZATION 


All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and a House of Representatives. — LL S, Con’- 
stitution. 


It was by no mere slip of the pen that the first article of the Constitu- 
tion, in establishing a Congress of two chambers, gives the Senate 
priority of mention. The men who framed this document — 
“upper” most of them — looked upon the Senate as the backbone of 
HOUSE. whole federal system. They intended it to be a body 

which would give the states, as states, a dominating share in tlic govern- 
ment of the nation. They had in mind something that would be more 
than a second chamber or a co-equal branch of Congress. To that end 
they gave the Senate some very important special {Xiwers such as the 
approval of treaties, the confirmation of presidential appointments, and 
the trying of impezichments — powers in which the House of Representa- 
tives was given no share. 

The Constitution invariably uses the term “Congress” in its correct 
sense, but the average American does not. By Congress he means, in most 
cases, the House of Representativas. He will tell you that 
somebody served three terms in Congress and then went to 
the Senate. Or he will remark that there are too many 
members in Congress when what he really means is that the 
House of Representatives has grown too large, 'fhis habit of using 
political terms carelessly ought to be avoided because a lack of precision 
in language often leads to a lack of precision in thought. A political 
misconception is never so firmly entrenched as when it becomes rooted 
in the common speech. 

The Congress of the United States is a bicameral legislative body, but 
its American predecessors were not of that tyi^e. The Continental Con- 
gress, which functioned during the Revolutionary War, consisted of a 
single chamber; and the same is true of the Congress of the Qjnfedera- 

tion during its brief span of existence. But the results in both these cases 
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2. TO GUARD 
AGAINST IJiG- 


CENTRALIZA- 

TION. 


left much to be desired, and it was quickly decided by the constitutional 
convention of 17® 7 that the new government should provide a legisla- 
tive body of two chambers. This decision was reached 
practically unanimously, as it seemed inadvisable to vest oouBia- 
in a single chamber the great legislative authority which chamber 
would ultimately be exercised by the new federal govern- 
ment. The makers of the Constitution were also influenced, adopted: 
no doubt, by tlie fact that most of the states, in setting up i. in the 
their new governments after the Declaration of Indcpend- in rtREsr 
ence, had adopted the bicameral system for their state 
legislatures. All except Georgia and Pennsylvania had done this.* 

Furthermore, there was a strong desire to provide, in the new national 
government, some hostage for the future integrity of the states. Otherwise 
the time might come when a single house, directly elected 
by the people, would crowd the state legislatures out of the 
way and usurp the whole field to itself. I’his could best be blative 
prevented by giving the states, as states, definite control 
over one of the new federal chambers. In other words, the 
adoption of the double-chamber principle was dictated, in part at least, 
by the feeling that there were two elements to be represented, namely, 
the states as states, and the peojilc of the country- without reference to the 
states in which they lived. Accordingly, the state legislatures were to 
choose the senators, while the people would elect the members of the 
House of Representatives. 

The bicameral system, again, partly reflected a strong desire for stabil- 
ity in government. In 1 787 the coun.ry was tired of strife, turmoil, and un- 
certainty. It had been given its nev, deal and was satisfied. ^ 

For twelve years it had been keyed up by one excitement sure con- 
after another; the news that dribbled through from one ®*^vati5m. 
state to another sounded like communiques from a battlefront. The leaders 
of the people wanted a government that would keep the country at peace, 
maintain order, protect private proj,crty, and let the citizen alone. All 
this called for the creation of a second chamber which would serve as a 
checkrein on a volatile body of legislators directly chosen by the people 
for short terms, which the House of Representatives was destined to be. 
Members of this upper chamber would be chosen in a different way and 
would reflect a more deliberate point of view. Incidentally, there was the 
practical consideration that only by setting up two chambers could the 


‘ In aHftitinn, Vermont entered the Union in 1791 with a single chamber. But Georgia 
ahatiHnned thc single-chamber organization in 1789, Pennsylvania, in 1790, and Vermont, 
in 1836. 
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terms of the first compromise of the great convention be carried into 
effect.^ It is true that a double-chamber system had been agreed upon 
before the quarrel which led to this compromise became acute, but the 
compromise sealed the matter beyond the possibility of reopening it. 

So, a Senate and House of Representatives were established to form 
the Ck}ngrcss of the United States. It is of interest to ask whether this 
arrangement haa matched up to the expectations of the 

HAVE THE . r, ^ , . . rr.. 

heasons men who plaimed it m 1 787. tor the most part it has. 1 he 
House has been a reasonably good niirror of the popular 
mind, although at times inclined to drive ahead too fast. 
As long as members of tlie Senate were chosen by the .state legislatures, 
2is was the case down to 1913, they rcprc.scnted a more conservative 
group, but since the adoption of the seventeenth amendment (1913), 
with the senators elected by direct popular vote, the differentiation 
between the two Houses, in their general inclination, is no longer what it 
used to be. Today one cannot say that either chamber is likely to be more 
conservative or more radical than the other. It remains a fact, neverthe- 
less, that the necessity of obtaining approval from two chambers is some- 
thing of a deterrent to hasty and ill-considered legislation even when both 
are politically like-minded. 

' The philosophy of representation in the Congress of the United States 
has remained unchanged since 1 787, de.spite the seventccnfli amendment. 

The people of the states, as such, arc equally represented 
in the Senate — each state having two senators. The people 
of the nation, on the other hand, are repre.sented by a vary- 
ing number of representatives in the lower branch of 
Congress, the House of Representatives. But representatives, 
like senators, are apportioned to states and not to congressional districts. 
Then the state legislatures, actit^ in conformity with federal law, decide 
how the congression£d districts shall be laid out. They may fail to act 
because the two houses disagree, or the governor may interpose an 
effective veto. In cither case, some or all of the representatives will be 
elected at large, this depending on whether the state delegation has been 
enlarged or reduced.® It is not wholly accurate, therefore, to say that 
senators are elected by states while representatives are always elected by 
districts. 

- The Constitution, in its original form, provided that senators should 
be chosen by the legislatures of the several states. In adopting this 
method, two purposes were in view. First, there was a hope that the 
senators, chosen in this way, would constitute a body of men who had 
» See pp. 42-43. * See p. 31 1. 
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gained political experience in their own states — men who had served 
in state legislatures or in other pniblic offices' Demagogues might win at 
the polls and get seats in the House, but they would not 
find it easy to cajole the state legislatures by oratory and 
promises. Thus, the Senate would serve as a check upon 
executive dictatorship, if the President should ever try to 
become a dictator, and it would also be a counterfoil to the 
dictatorship of a popular majority, if the House should ever 
succumb to mass emotion, as expressed at the polls. “Give 
all the power to the many,” said Alexander Hamilton, “and 
they will oppress the few. Give all the power to the few, and they will 
oppress the many.” Safety could Ijc achieved, therefore, by having 
senators chosen by the few and representatives by the many. 

'In the second place, there was a very practical reason for entrusting 
the selection of senators to the legislatures of the several states, namely, 
that this would guarantee the permanence of these legis- 
latures themselves. It would provide an assurance that the 
state governments would never be snuffed out. This possi- 
bility was feared by a great many people in 1 787, and, as 
a way of guarding against it, the framers of the Constitution 
geai*ed an important wheel in the national machine directly to the 
mechanism of state government. This meant that the state legislatures 
could never be eliminated without bringing down one branch of Con- 
gress as well. For, if the tii ic ever came when there were no state legis- 
latures, there could be no senators. This link between the Senate and the 
state legislatures was broken by the seventeenth amendment in 1913, 
but not until the state legislatures had lessened their apprehension of 
being crowded out by the expansion of federal power. The happenings of 
the past thirty years, however, have resurrected their fears to some extent. 

These reasons for giving the state legislatures the right to elect the 
senators were good reasons in 1 787, and the practice of legislative election 
encountered very little objection foi many years thereafter, plan 

During more than a century the state legislatures did the of choosino 
choosing, but not always in a way that met with popular senators. 
approval, and in time a feeling developed that senators, as well as repre- 
sentatives in Congress, ought to be chosen by direct popular vote. Some 
agitation for such a change began as early as Andrew Jackson’s day, but 
it did not make much progress until after tlie Civil War. Then it gained 
mommtum from several sources. The country began to feel that there 
was too much “invisible government” in the selection of senators, too 
mu ch log rolling, too much spending of money, too much bossism. 
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ITS ABOLI- 
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There were good reasons for this feeling. The real selection was not 
usually made by the legislature in open session, but by a secret caucus of 
the majority members. Often it was the result of deals and 
dickers which would not bear the light of day. Partisan 
service, or the support of some great financial interest, 
without any other qualification, placed many senators in their seats. 
The dictation of political bosses counted for more with members of state 
legislatures than the promptings of their own judgment or the call of 
public opinion. Sometimes, moreover, the process of election broke 
down, ballot after ballot being taken for months in a state legislature 
with no one obtaining a clear majority. In this way a state was occasion- 
ally deprived of its representation in the Senate over considerable periods 
of time. 

As a result of these various objections, the old method of choosing 
senators became steadily more unpopular, and proposals for a change in 
the Constitution to permit direct election by the people 
gained increasing support during the closing decades of the 
nineteenth century.^ Several times the House of Repre- 
sentatives passed, by the requisite two-thirds vote, a proposition to 
submit such an amendment to the states for their approval, but the 
Senate refused concurnmee until the pressure of public opinion ulti- 
mately compelled it to give way in 1912. Tlien the seventeenth amend- 
ment was submitted and adopted. It provides that senators shall be 
chosen directly by the voters of the several states, not by the legislatures. 
But the six-year term and the requirements for eligibility remain as 
before. A senator must be at least thirty years of age, a citizen of nine or 
more years’ standing, and, at the time of his election, an inhabitant of 
the state from which he is chosen. 

One third of the Senate’s membership is renewed every two years; 
hence no state elects both its senators in the same year, unless some 
unexpected vacancy occurs in one of the senatorships. 
The choice is made by the voters at the regular state elec- 
tion. But Congress itself may at any time prescribe the 
method of conducting this election;^ and this power extends to tlie 
nomination of candidates as well as to the election itself.® In piactice, 
however, candidates for election to the Senate are nominated according 
to whatever procedure is provided by state law — in most cases by direct 
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* George H. Haynes, The Elei tion of Senators (New York, 1906). 

•Article I, section 4, of the Constitution. , 

•United States v. Classic, 313 U. S. 299 (1941). Twenty years earlier, in Newberry v. 
United States (256 U. S. 231), the court had thrown some doubt on the power of Congress to 
regulate primaries. 
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primaries, but sometimes by conventions. Ultimate authority in this 
matter rests with Congress; but as long as Congress docs not intervene, 
the states arc free to lay down the methods of nomination and the pro- 
cedure at elections. They may even limit, or leave unrestricted, the 
amount of money that an aspirant for the nomination may spend in his 
pre-primary campaign. 

''.. According to the Constittition, the Senate is given the right “to be the 
judge of the elections, returns, and qualifications of its members.” This 
means that a newly elected senator cannot Uike his .seat until 
the Senate, either by affirmative action or by acquiescence, 
has adjudged him to have been properly elected and quali- to seat 
fied. Not until then is the newly elected senator permitted 
to take the oath of office. On more than one occasion the 
Senate has declined to permit the taking of this oath by persons whom it 
deemed to have gained election by improper means. I'hus Frank 
L. Smith of Illinois and William S. Vare of Pennsylvania were elected 
to tlic Senate in 1926 by voters who were reasonably well aware that 
large expenditures had been made on their behalf in the primaries.* 
In neither of the two states did the law place any limit upon the size of 
primary campaign funds. Yet the Senate, by a large majority in both 
cases, refused these two senators-clect the right to take their seats. 

This p>ower to refuse anyone a seat because a legislative body does not 

like the way in which he was elected might become an open door to 

serious abuses. If a maiority in the Senate can refuse the 

, ^ ... • , . , IS thb 

oath of office to any newly elected member because it docs powt.r 

not approve his electioneering me*^hods, there Ls no good 

reason why it cannot refuse the oath on any other ground — 

because the newly elected senator is a socialist, a pacifist, an “economic 

royalist,” or a political boss. The intent of the Constitution is that each 

state shall choo.se its senators, subject only to the qualifications which the 

Constitution lays down, and in accordan^'c with methods of election 

which the federal laws prescribe. W’ ’s it ever intended to give the Senate 

a right to veto a state’s selection by refusing the oath of office to anyone 

whose political record might Ijc disapproved by a majority of the senators 

from other states? 


‘ Smith spent $853,000: his opponent, MrKinley, a much larger sum. In behalf of the 
Vare-Bcidclman ticket (Bcidelman sought the office of governor) the expenditure ran beyond 
$800,000; for an opposing ticket the figure was roughly $1,805,000. One senator said: 
“Mr. Smith and Mr. Vare may have the iaW on their side, but we have the jury. No man in 
politics Wifi dare to seat either of them, regardless of the rig:ht of tlic Senate to delve into a 
state primary.” See George H. Haynes, The Senate of the United States. Its HisUny and Praetke 
(a vols., Boston, 1938), Vol. I, pp. i 44 ~* 54 - 
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Under the provisions of the seventeenth amendment, when a vacancy 
occurs through the death, disqualification, or resignation of a senator 
from any state, the governor “shall issue” a writ of election 
^^NciEs. vacancy. But this requirement, although manda- 

tory in form, is discretionary in fact. There is no process 
whereby a governor c<m be compelled to issue such a writ unless he 
chooses to do so. And, when the date for a regular election is not too far 
away, he usueilly issues no writ but makes a temporary appointment. 
This he may do, under the provisions of the amendfnent, if the legislature 
of his state has so empowered him, as virtu2dly all the state legislatures 
have done. 

- The seventeenth amendment made no change in the equal representa- 
tion of tlie states, although, with the present great disparity of population 
EQUAUTY among the various commonwealths, this equality has now 

OFREPRE- become a conspicuous anomaly. Nevada, with 1 10,000 

population, has two senators, while New York, with nearly 
^NATE i3>50o,ooo, has the same number. I’he population of 

MUST RE- Illinois is about the same as that of all the New England 

MAIN. . ^ 

states combined; but Illinois has two senators, whil(f New 
England has twelve. Put together the states of Arizona, Delaware, Idaho, 
Maine, Montana, Nevada, New Hampshire, New Mexico, North 
Dakota, Oregon, Rhode Island, South Dakota, Utah, Vermont, and 
Wyoming. Here arc fifteen states, controlling almost one third of the 
Senate. Yet their total population is only about seven per cent of the 
national figure. On the other hand, the five mo.st populous states of the 
Union (New York, Pennsylvania, Illinois, Texas, and California) have a 
third of the national population, yet elect only ten senators out of ninety- 


EQUAUTY 
OF REPRE- 
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All this is an outcome of the principle that states, like men, are created 
equal. Nevertheless, the provision for equality was the result of a bargain 
between the larger and the smaller slates in 1 787 and was 
b'^t intended to be irrevocable. As evidence of this, the Consti- 

sTiTtmoN- tution contains an express guarantee that no state, without 
wxY BIND- consent, shall ever be deprived of its equal representation 
in the Senate.^ It is true, of course, that if one constitutional 
amendpient repealing the restriction and a second changing the equal 
representation of the states in the Senate were to be passed by a two- 
thirds vote in both Houses of Congress and ratified by three fourths of 
the states, both would be held valid; but there is hardly a chance that 
three fourths of the states would ratify either proposal.' The smaller states 

* Article V. 
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set a high value upon their prerogative of equal representation, aind there 
are enougn of them to prevent the adoption of any amendment which 
would take it away. 

In any event, one should not be too much disturbed by anomalies 
in government. Every country has its share of them. Indeed, it might 
almost be said that the better a country’s government, the 

• ^ ^ THE EXIST** 

less logical its strucPue is likely to be. Even if it were possible me anomaly 
to rationalize the basis of representation in the United States s®*® 

• « ^ MERITS* 

Senate, there is no certainty that such action would prove 
advantageous in the long run. The Senate represents areas; the House 
represents numbers. A majority of the House membership comes from 
ten states of the Union. Were it not for the principle of equal representa- 
tion in the Senate, these ten states could control the legislative policy 
of the nation. But, under the present zurangement, it takes twenty-five 
states to control a majority. The country cast of the Mississippi and north 
of Mason and Dixon’s line dominates the House, but it does not control 
the Senate. A combination of West and South can outvote it there. Thus, 
the principle of balance and counterpoise, both numerical and sectional, 
is established and pi'cserved. 

One should not think of Congress as the parliament of a homogeneous 
nation, but rather as the governing organ of a league of states. For in the 
United States we have a much greater sectional diversity 
than most Americans realize. North Dakota zuid Louisiana 
are under one flag, but they are as unlike in physical con- 
ditions, in social texture, and in economic interests as are Denmark and 
Portugal. The Senate represents this diversity, within the borders of the 
land, in a way that the Hou.se does not. It is not people alone, but land 
and people, that make a nation. New Jersey docs not necesszurily have 
twice the importance of Kaasas in the nation’s life because she has twice 
the population. From this point of view the equal representation of the 
states can be defended. 

• The Senate of the United States holds its regular sessions each year in 
its own chamber at the national capital. It may also be called by the 


President in special session, even when the House of 


OROANIZA- 


Representatives is not sitting. This is because the Senate ton of the 
has some special functions which are not shared by the other 
branch of Congress; namely, the trial of impeachments, the confirmation 
of presidential appointments, and the approval of treaties. Such special 
sessions have been called on a number of occasions to confirm treaties; 


but nb special se.ssion of the House of Representatives has ever been 
ynmmnnpH without the Senate being also called, for there is nothing of 
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ns PRO- 
CEDURE. 


general importance that the House can do without the Senate’s con- 
currence. 

' By the terms of the Constitution, the Vice-President of the United 
States is the Senate's presiding officer, and he possesses the customary 
duties of a presiding officer. But he appoints no committees 
u^'om^R vote, except in the case of a tie. In the earlier 

days of the Union, when the Senate wa' a small body of le.ss 
than thirty members, tie-votes were not uncommon; but nowadays, with 
the membership increased tc ninety-six, the VicdvPresidcnt rarely gets 
the opportunity to give a casting vote. In the absence of the Vice- 
President, the Senate elects a president pro tempore, who continues 
to vote as a regular member, but has no power to break a tie-vote. It also 
chooses its other officers, sergeant-at-arms, chaplain, and clerks. 

The Senate makes its own rules of procedure,' and, on the whole, 
these rules are simple, far more so than those of the House. They require 
that every bill or joint resolution .shall receive three readings 
before being passed, but the first two readings arc merely 
nominal and eire given before the bill is referred to the 
appropriate committee. The real contest, if any, comes upon the occasion 
of the third reading, when the bill is considered in committee of the whole, 
and amendments may be offered. No general priority is given in the 
Sejiate, as in the Hou.se, to any class of measures, except that appro- 
priation bills have a certain precedence. Debate in the Senate is not 
limited, as in the House; there is ordinarily no limit on the time that a 
senator may occupy, and no way of bringing things to a vote by moving 
the previous question. But it is possible for the Senate, by a two-thirds 
vote, to restrict the amount of time that the debate on any measure may 
occupy.® 

ITie Senate is a somewhat less docile body than the House. There are 
floor leaders who have charge of measures, but they do not dominate the 
debates as floor leaders do in the House of Representatives. 
The senators are an individualist group; most of them have 
had a good deal of political experience; they know their 
way around (or think they do) without having to be directed. The rules 
of the Senate, moreover, do not help the maintenance of party discipline. 


EFFECT OF 
PROCEDURE 
UPON WORK. 


^ The Senate’s rules are permanent. 'Fhey do not have to be readopted at the beginning of 
each Congress, as is the case with the rules of the House of Representatives. Tliis is because the 
Senate is a continuous body, with two thirds of the membership holding over from one Con- 
gress to another. 

' Senate Rule, No. 22 (adopted in 1917). The rule provides that any sixteen senators may 
file a petition to close the debate, and when the Senate votes by a two-thirds majority to do 
BO, no dilatory motions arc; in order and no amendments save by unanimous consent. This 
rule causes the debate to be limited to as many hours as there are senators desiring to speak. 
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Being a relatively small body, the need for firm leadership is not so urgent 
as in the House, which is over four times as large. Most of the Senate’s 
meetings arc public, but it may vote at any time to go into “executive 
session” behind closed doors. This it sometimes does when the con- 
firmation of appointments is under discassion. Treaties, on the other 
hand, are considered in open session. 

Like all legislative bodies, the Senate docs a large part of jts work 
through committees. As one result of the Legislative Reorganization 
Act of 1946, many of the less important of these committees 
were abolished and their number reduced from thirty-three 
to fifteen. Of these, probably the most important are the 
committees on finance, appropriations, foreign relations, the judiciary, 
the armed scr\'ices, and interstate and foreign commerce. The first two 
have consideration of all measures afiecting revenue and expenditures 
respectively; the next two owe some of their importance to the fact that 
all the President’s appointments to the diplomatic service and to federal 
judgeships are referred to them. I.ikcwise the committee on foreign 
relations considers all treaties before they arc discussed by the Senate 
as a whole. 'Die committee on interstate and foreign commerce, among 
other duties, has the preliminary consideration of measures relating to 
the supervision of the railroads and other interstate utilities. Before 1947 
it was not unusual for a senator to sit on as many as six standing com- 
mittees and on certain special committees as well. But since the reduction 
of the standing committees to fifteen, no senator sits on more than three 
standing committees and the maximum as.signment for the great major- 
ity of senators is only two such committees. 

The choice of Senate committees is made at the beginning of each 
new Congre.s.s, but the work of selection has been reduced to a formality. 
According to one of its rules, the Senate shall “proceed by 
ballot to appoint severally the chairmen of each committee, mittfej ark 
and then, by one ballot, the other memb-TS necessary to 
complete the same.” For the past c«.*i!ury, however, this rule has always 
been suspended by unanimous consent. The Senate merely accepts the 
proposals which the Democratic and Republican caucuses, after receiv- 
ing the reports of their respective committees on committees, have 
agreed upon. Before a list of committee assignments can be drawn up, 
however, the party in control must decide how many Democt'ats tmd 
how many Republicans shall serve on each committee. Invariably it 
will insist upon a safe margin, and in any case ujxui a ratio higher than 
its relative strength in the Senate would justify. Thus while the Republi- 
cans formed less than 54 per cent of the Senate in 1947, on all standing 



280 


THE GOVERNMENT OF THE UNITED STATES 


committees their minimum percentage was 55; on some it was as high 
as 61. In assigning places to a new senator, the committee on committees 
will consider his experience, aptitudes, and personal wishes; but still more 
weight may be given to factors that make for harmonious cooperation 
within the party. Thereafter he rises towards the top — towards the 
coveted post of chairman — wholly through leng^th of service. 

This rule of seniority, in its operation, has sometimes led to widespread 
criticism. In 1917, Senator Stone of Missouri became chairman of the 

committee on foreign relations in sbite of his pro-German 

OPERATION ” J- IT 

OF THE attitude; and in 1941, Senator Reynolds of North Carolina 
SENIORITY became chairman of the committee on military affairs in 

RU1«1£ * 

spite of his having opposed tlie Icnd-lease bill, the repeal of 
the arms embargo, the extension of the draft, and other items in the 
President’s program of national defense — in both cases because of 
seniority. Advancement by seniority is said to discourage able men from 
entering or remaining in the Senate; it also avails, at times, to place in 
positions of authority men who arc not in sympathy with the leaders of 
their party. On the other hand, long experience in a certain field may 
offset individual mediocrity. Under any system other than that of senior- 
ity, the selection of chairmen, every two years, might be the result of 
log rolling and factional combinations. An occasional departure from 
the seniority rule, nevertheless, might be advantageous. 

The party caucus or “conference” ' is not an official Senate committee. 
It is a committee of each political party, not of the Senate. The same is 
.jjjg true of the steering committee which is maintained by each 

STEERING political party in the Senate. These steering committees, 
cKiMMiTTEE. yvhile not an innovation, have shown new vitality in the past 
twenty years. But they still function without conspicuous success, because 
individual senators cling to their tradition of independence and resist 
any attempt to whip them into line. So a steering committee cannot 
dictate to them, but must gain its ends through concessioas and per- 
suasion. The majority paurty relies more heavily upon its committee, 
appointed by the chairman of its own caucus or conference — relies 
upon it to determine what measures need most urgently to be passed 
and then to “steer” those measures through the Senate; but the minority 
also finds such a “general staff” of value in devising defensive tactics. 

> /The tmique freedom of debate which prevails in the Senate has some 
advantages in that it encourages full discussion; it gives minorities a 
diance to fight for compromise and to hold up action until public 

^In 1913 the Republicans formally adopted the term ‘‘conference*’ in order to disarm 
Clitics of “gag rule”; and in recent years the Democrats have shown a preference for it alsa 
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opinion has had an opportunity to make itself felt. But so great a lati- 
tude in debate may easily be abused, and it sometimes has been abused. 
It ha« occasionaJly given a factious minority the opportunity 
to wear out the endurance of the majority by conductit^ 
a “filibuster,” as it is called. When the Senate’s session is 
drawing to its close, this permits a relatively small group of 
senators to defeat a measure by resorting to dilatory tactics 
(such as making long speeches, proposing amendments, demzmding roll 
calls, and so forth), and many measures have perished in this way. Indeed 
it can fairly be said that legislation in the closing days of the Senate’s 
session requires virtually unanimous consent. Everyone who is old enough 
will yemember, for example, how “a little group of wilful men in the 
Senate” (as Presidejit Wilson called them) determined to prevent the 
arming of American merchant vessels for self-protection in the spring of 
1917, when German .submarines were sinking neutral ships. This action 
caused the Senate to adopt its famous, but not altogether effective. 
Rule No. 22 which makes possible the placing of a one-hour limit on 
speeches.' 

The filibuster has been harshly condemned, but there are times when 
it is justified. It has been condemned as abusing freedom of speech, as 
derogating from majority role, and as lowering the prestige abused by 
of the Senate. Occasionally it has made the Senate appear obstrug- 
ridiculous. On one occasion, Senator Tillman of South 
Carolina spent hours in rc. ding Childe Harold to his fellow senators and 
threatened to continue with other compositions of Byron, including the 
somewhat risque Don Juan. Senator Heflin of Alabama once regaled the 
Senate with his own poems, which were not masterpieces, cmd followed 
this by reading dozens of telegrams and letters from his admiring friends. 
Shortly before his assassination, Senator Huey Long of I.ouisiana enter- 
tained the Senate, or a few of its members, by discoursing at length on 
recipes for “potlikker,” fried oysters, coffee, and turnip greens. But even 
he did not equal the performances the earlier Senator Robert M. La 
Follette of Wisconsin, who delighted in reading to the Senate prosy 
passages from the reports of the interstate commerce commission. On one 
occasion La Follette held the floor for eighteen hours and 23 minutes, 
which is believed to be a record, although, in tlie filibuster against the 
ship purchase bill of 1915, she obstructionists spoke for more than eleven 
hours each. So many bills perished at the end of one Congress, because 
of a filibuster, that Vice-President Marshall, it is said, adjourned the 
Senate sine deo instead of sine die, 

» See p. 278, footnote. 
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In some quarters, however, the filibuster has been defended. Some- 
body once characterized it as an appeal ‘‘from Philip drunk to Philip 
sober,” in other words, from the caprice of a transient 

YET THE * 

FILIBUSTER majority to the court of mature public opinion. And fili- 


IIAS SOME 
VIRTUES. 


busters, it is true, have occasionally defeated bills which 
would have served litde purpose except to arouse bitter 


sectional resentment. A senator once asserted that filibusters have “never 


kept any desired or desirable legislation off the statute books.” That is 
probably true — in the long run. Rule 22 is still on the books, but it has 
not proved effective in limiting debate. Allowing each senator to speak 
for not more than an hour, it has been enforced only four times in the 
past quarter of a century, and its enforcement has been denied (through 
lack of a two-thirds vote) no fewer than nine limes. On the other heUid, 
the twentieth amendment has tended to limit dilatory tactics. It abolished 
the old short session,* and in a long session filibustering is likely to wear 
itself out. 


Notwithstanding the opportunity for long speeches, the Senate's 
debates do not now reach the high standards of bygone days — the days 
QUAiiTY Webster, Clay, Calhoun, Hayne, Benton, Douglas, 

OF THE Seward, and Sumner. Speeches of sterling quality are still 
DEBATES. occasionally delivered when some matter of special solem- 
nity provides the occasion; but senators nowadays do not set out to con- 
vert their colleagues by eloquence. If a senator has the urge to unburden 
himself of a great oration, he chooses a banquet or a convention, with a 
radio hookup, as the best place for his effort. Strangely enough, it is 
sometimes easier for a senator to reach the ears of the people than those 
of his own colleagues. Incidentally, it is not the practice of llie Senate, 
as it is of the House, to give members by unanimous consent the right to 
“extend their remarks,” and under that pretext publish in the Congres- 
sional Record speeches which they have not delivered ; but it docs give ‘ ‘ leave 
to print” public addresses, newspaper articles, documents, correspond- 
ence, etc. Then the senator has copies struck off by the government 
printing office and sent to people in his own state. Nowadays he pays for 
these copies (although not for the postage) and prints on tliem, in order 
to keep his record clear, the legend “Not printed at the public expiense.” 

The party whip cracks as frequently in the Senate as in other legislative 
chambers, although not so sharply. Its custodian is the caucus or coo- 
influence fercnce. Each party majority or minority (as already men- 


OF THE 
PARTY 
SPIRIT. 


tinned) luis its own caucus or conference, made up solely 
of its own members, and through that agency tries to find a 


* See p. 316. 
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common basis of action. The majority senators, whether Republicans or 
Democrats, agree as to the measures which they will support; the minority 
members, on the other hand, map out their counter-operations, deciding 
whether to oppose, offer amendments, filibuster, or to let things go 
through. 

Democrats, on the whole, have submitted to control by the caucus 
more readily than have Republicans. Thus, by a rule of 1 903, all Demo- 
cratic senators were bound by a two-thirds vote of the the caucus 
caucus on pain of being excluded from it in the future, system w 
Thirty years later they made it a rule to be bound by a senate, 
majority vote of the caucus to support all measures of the then-existing 
Roosevelt administration on final passage. Republicans have been more 
lenient. During a debate on ‘“caucus domination” in 1915, Senator 
Gallingcr of New Hampshire asserted that, throughout his service of 
almost twenty-four years, the Republican caucus had never sought to 
)>ind its members on any question whatever. Not long afterwards the 
binding force of resolutions adopted by the Republican conference was 
al)olished altogether. But there are other, if less obvious, ways of imposing 
ecclesiastical discipline than by burning the heretics. If a majority 
caucus, through the medium of free debate and persuasion, can induce 
its members to cooperate in support of a measure, the ultimate issue is 
virtually sealed. The majority, being thus pledged by caucus resolution 
to stand together, can ensure its enactment. Not irifrequently, however, 
the Senate includes a nin iba of insurgents who will not attend any 
caucus and hence are not bound by what the caucus of either party may 
do. These intractables may caucus themselves, or they may leave each 
rebel to decide for himself. If there are enough of them, as sometimes 
happens, they can force a regular caucus to make compromises with 
them. Sectional allegiance among the senators often proves stronger 
than party allegiance. 

The Senate possesses the customary rights of a legislative bexiy, and 
its members enjoy the usual imm.iiiities. They are privileged from 
arrest on civil process during their attendance, in going to, 
and in returning from the sessions. For what a senator may and immu- 
say in the course of a debate, moreover, the Constitution nities of 
provides that he “shall not be questioned in any other 
place”; in other words, he is not subject to the ordinary law of libel as 
administered by the courts. But the Senate itself can punish a member 
for disorderly conduct and, by a two-thirds vote, even expel him. It may 
compel the attendance of absent senators, may conduct investigations, 
may summon witnesses, and, in the event of their refusal to appear or 
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answer questions, may cite them to the courts to be punished for con> 
tempt. This power to conduct investigations has been freely used by the 
Senate in recent years through the appointment of investigating com- 
mittees. The scope and importance of this power will be explained a 
little later.* 


In political influence and prestige, the Senate was, for a time, inferior 
to the House. The House, in the early days of the Republic, took the 
initiative in legislation of all kinds, while the Senate devoted 
OF THE Its time to revising the measures which came up from the 

SENATE IN lower chamber rather than to originating bills of its own. 

AlvOLRICAN ^ 

pouTiGAL It was a small body, regarded by the public as a council of 

HISTORY. provincial notables which young statesmen of brilliant 

1. FROM political talents did well to avoid.^ There was a common 

1789 TO impression that senators had little freedom to decide ques- 

tions for themselves, but that, like envoys, they merely 
followed the instructions of their own state legislatures. 

But during the era of Andrew Jackson, this situation began to undergo 
a change. The abolition of the congressional nominating caucus^ which 

2 FROM House through sheer weight of numbers always con- 

1830 to trolled, reduced the influence of that body.'’ The Senate 

1870* began to come into its own. Men of power and reputation 

entered the Senate during the era which intervened between the in- 
auguration of Jackson and the Civil War — Webster, Clay, Calhoun, 
Hayne, and others. The outstanding political questioas of this epoch 
were connected with slavery and states’ rights; hence the Senate, as the 
chamber representing the states, became the chief forum of controversy. 

After the Civil War came the inevitable reaction. By its undue 
emphasis upon “senatorial courtesy” and its attempt to exercise a 

3 FROM virtually complete control over presidential appointments, 

1870 TO the Senate overreached itself. Presidents Grant and Garfield 
^ 9 ^ 3 * each took a hand in clipping its wings: the former, by re- 

buffing its claims to any control over removals from office; the latter, by 
defying its rule of courtesy .** Questions of economic policy, moreover, 
now came to the front, and in its handling of these the sectional spirit of 
the upper chamber cropped out too conspicuously. The growth of large 
corporations and of great fortunes brought new elements into its mem- 
bership. Senators who owed their selection either to personal wealth or 
to the fact that they were backed by railroads or other corporate interests 


1 Seep. 302. .» 

* Henry Jones Ford, The Rise and Growth of American Politics (New York, 1898), pp. 260**261. 

* For an account of this caucus and its abolition see p. 135. 

^ See p. 192. 
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began to invade the upper chamber and to dominate it. With this 
development the Senate began to stamp itself upon the public imagina* 
tion as the stronghold of vested interests and the foe of popular rights. 

It was this feeling that eventually led to a change in the method of 
electing senators, as provided by the seventeenth amendment. The older 
group of senators, so clo.scly allied with big business, began 
to drop out, presently giving place to men of more “pro- 
gressive” outlook, as they liked to put it. During the past 
twenty-five years it can hardly be said that the Senate has shown itself 
to be the more conservative chamber. It hzis kept within its fold a very 
influential group of liberals from both parties. 

Among the whimsical p>olitical phik)sophers of a decade or two ago, 
the late Will Rogers had no equal. He used to say that “it’s easy to get a 
reputation as a humorist; jast keep your eye on the Senate 
and report the facts.” But it has not been quite so bad as 
that. I’he Senate is unduly tolerant of rebels, obstructionists, 
dissenters, and even rabble-rousers of the Ben Tillmcm and Huey Long 
variety, all of which hiis tended uo create a popular misapprehension 
concerning the normal quality of its debates. Moreover, the Senate’s 
relations with the nation’s chief executive frequently occasion bizarre 
headlines in the newspapers; although, for the most part, these two 
branches of the government work together in harmony. Since the 
Senate is a sharer in the executive power, it naturally becomes strong 
when a weak-willed Prcs.Jent occupies the White House; and the 
converse is also likely to be true. ITicrc has never been a time, however, 
and probably never will be, when he second chamber of Congress can 
be termed a .secondary chamber. iTie Senate is not likely to meet the 
same fate that the House of Lords has encountered in the parliament of 
Great Britain. Its constitutional powers arc too far-reaching. 
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Wc shall exult if they who rule the land 
Be men who hold its many blessings dear, 

Wise, upright, valiant; not a servile band 
Who are to judge of danger which they fear, 
And honor which they do not understand. 

-- Wordsworth, 


The Senate, as has already been said, was intended to be more than an 
upper house of Congress. The framers of the Constitution designed it to 
be, in a sense, the American counterpart of the English privy council; 
that is, a body whose "‘advice and consent” would be required for certain 
executive actions. And Washington, during his first term as President, 
expected that the Senate would act as an ad\ isoiy council, for he sought 
to have it join wdth him in considering certain treaties with Indian tribes. 
The Senate at this time ^"'id only twenty-six members, and was not too 
large for confidential discussions. But the senators did not like the idea of 
having the President sit with them in executive session and declined the 
proposal. So Washington gave up his plan of personal conferences with 
the Senate and substituted the practice of sending business to it in written 
communications, 'lliereupon the Senate ceased to be anything like a 
privy council. Its prerogative became one of consent rather than 
advice. 

Nevertheless, this drift of emphc,«Iv may easily Ije exaggerated. Before 
making a nomination, the President does consult the senators of his 
party from the state concerned, or the representatives, or the national 
committeeman; and, in the preliminary stages of treaty-making, he may 
give a few senators some share in the negotiations. In any event he is very 
unwise if he does not keep in close touch with the members of the foreign 
relations committee. On the other hand, senators have little reason to 
grumble that their constitutional right to advise as well as to consent seems 
to have been abridged. It was the Senate itself which set the precedent a 
great many years ago. 


287 
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APPOINTMENTS* 


SPEaAL 
FUNCTIONS 
OF THF. 
senate: 

1. THE 
CONFIRMA- 
TION TO 
APPOINT- 
MENTS. 


The appointing power is one of the greatest powers that an executive 
can have — ■ too great, it was felt, to be vested in the President alone. 

An unscrupulous President might use it to perpetuate 
himself in office. He might fill the administrative positions 
in the national government with men whose appiointments 
proceeded, as Hamilton said, “from, state prejudice, from 
family connection, from personal attachment, or from a 
view to popularity.’’ * In other words, he might use the 
appointing power to build up a piersonal machine. So the 
Senate was given a share in the appointing authority for 
the higher offices. Provision was made, however, that Congress might by 
law vest the appointment of “inferior” officers in the President alone, or 
in the courts of law, or in the heads of departments. In such cases the 
consent of the Senate is not required. 

. With respect to the higher offices, nomination must precede appoint- 
ment. The President has virtually unrestricted freedom of choice when 
nominating judges of the Supreme Court or cabinet officers 
or ambassadors. But, when the functions of an office are 
discharged within a siriglc congressional district or within 
some larger area of a state, he is expected to consult, respectively, with 
the representatives and .senators of his own pturty; or, failing them, with 
the national committeeman, or other political leaders of the state. Thus 
the federal patronage enjoyed by a senator may be extensive. In Indiana, 
.some years ago, one Republican senator in a Republican administration, 
virtually controlled not only the state-wide offices, but also the offices 
in eleven of the thirteen congrc.ssional districts, these having gone Demo- 
cratic. The President must rely upon local advice; he cannot visit every 
state of the Union, find out the reputation of candidates in their own 
communities, or cross-examine them as to their fitness. Yet good citizens 
wonder that a conscientious President should sometimes pick for high 
office mediocrities who are little respected where they are best known. 
The reason is that he does not, in reality, do the picking. Of course, when 
recommendations reach him, he may have some inquiries made; for, if 
he is a sophisticated politician, he must know that, in the pursuit of 
public office, leg muscle and effrontery often count for more than fitness 
and character. 


NOMINATION 
BY THE 
PRESIDENT. 


* The role of the Senate in maldiig appointments has already been discussed in connection 
with the powers of the President. See pp. 191-192, 

* The Federalist, No. 76, 
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"^In any event, the President sends to the Senate his nominee for the 
post and takes all the responsibility for it. The nomination is at once 
referred to the appropriate committee. If it is the nomina- 
tion of a federzil judge, it goes to the judiciary committee; 
if that of an ambassador, to the committee on foreign 
relations. These committees may, and often do, assign the nomination to 
subcommittees for investigation. If there are objections to the nominee, 
the committee (or subcommittee) hears such objections, and in due 
course a report is made to the .whole Senate. Then comes the vote to 
consent or to refuse consent. After the vote has been taken, two days of 
actual session must be allowed to elapse before the action of the Senate 
is communicated to the President. This provision in the Senate’s rules 
is intended to afford time for reconsideration if the senators so desire.* 
The Senate is not bound to follow the recommendations of its committees 


in the matter of confirming appointments; but it does so, except in rare 
instances. If the Senate’s approval is refused, the President may submit 
the same nomination a second time, but this is not usually done. 

Rejections have not been numerous, on the whole, but they have at 
times developed considerable bitterness, especially when the President 
is determined to force his nominations through. Much 
depends, of course, upon whether the Senate contains a 
majority representing the same politieal party as the Presi- 
dent. It is now generally conceded, however, that the respomibility 
for making the original clct tions ought to rest upon the President’s 
shoulders, and that the Senate should not impair this responsibility 
by refusing to allow him to have the subordinates whom he desires. 
It should, and usually docs, cont''nt itself with adverse action in tliose 
cases where it believes that the President has proposed someone with a 
dubious past record or present reputation. It is not the Senate’s business 
to guarantee fitness, but to keep the unfit out. Only the more important 
appointments, in any event, require any action from the Senate. The 
majority of federal positions arc no*' filled by the heads of departments, 
usually under civil service rules, as has been already explained.* 

Has the requirement of senatorial confirmation proved to be a wise 
one? It has divided the responsibility and has sometimes tied the Presi- 


* A peculiar case of reconsideration arose in 1931. The Senate, having confirmed three 
nominations to the federal power commission and so informed President Hoover, decided, 
some days afterward, to reconsider its action. Hoover refused to return the documents in the 
case, maintaining that the appointments had been lawfully made. Nevertheless, the Senate 
persisted m its course. It confirmed two of the nominees, but rejected the third. The Supreme 
Court subsequently held the rejection invalid (United States v. Smith, 286 U. S. 6, 193a). 

»Scc p. 193. 
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dent’s hands in his endeavor to find capable men for high public posi- 
tions. Time and agaun, even in recent years, men whom the President 
has invited to accept appointments have told him that they 

HAS T1I£ * A t 4 

coNFiRHiNo would not risk the humiliation of being rejected by the 
POWER Senate. Most Presidents would have done as well, or better, 
WISELY USED, rcstriction. A few, perhaps, would have done 

worse. The chief objection to the plan is that a President occasionally 
fmds himself forced to smother his conscience in the case of some appoint- 
ments in order to get others through. Moreover, the custom of senatorial 
courtesy, to which allusion has already lx;en made, has virtually trans- 
ferred to individual senators an influential share in the choosing of 
federal officers in their respective states. 

But not all the blame for the unsatisfactory workings of the confirma- 
tion arrangement can be laid at the Senate’s door. Presidents have 
sometimes tried to circumvent the constitutional require- 
poiNTMENTs nicut by makmg recess appointments and then renewing 
such appointments after the Senate has rejected them. The 
rules with respect to these recess appointments have already been 
explained (p. igi) and they are reasonable enough. But Presidents have 
not always been minded to observe them in spirit. Occasionally they 
intentioneilly leave posts vacant until after the Senate has adjourned in 
order that appointees, whom the Senate would not have confirmed, may 
be put into office. 


TREATIES 

The second executive power shared by the Senate is that of approving 
treaties. In dealing with this matter, the framers of the Constitution 
2 THE AP- foimd themselves on the horns of a dilemma. If they gave 
pRovAL OF the Pre.sident sole power to make treaties, they would endow 
TREATIES. absolute control over foreign affairs, including 

the power to enter into secret military alliances. They were not prepared 
to concentrate such far-reaching authority in the hands of any one man. 
On the other hand, they realized that “perfect secrecy and immediate 
despatch” are sometimes needed in the making of treaties.* And these 
essentials, it was eaity to see, would be impossible if the President were 
forced- to submit his negotiations, step by step, to a body of men repre- 
senting all the states in the Union. In the end, a compromise was worked 
out by giving the President the power “with the advice and consent of 
the Senate, to make treaties, provided two thirds of the senators, present 
concur.” Thus, two separate powers with respect to treaties were estab- 

^ The Federalist^ No. 64. 
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lished: the President being given the right to initiate and conduct the 
negotiations, while the ultimate fate of these negotiations was made 
dependent upon the willingness of the Senate to approve them by a 
two-thirds vote. At any rate, the language of the Constitution has been 
so interpreted. 

The two-thirds requirement was adopted because a somewhat similar 
provision had existed in the Articles of Confederation and because the 
framers of the Constitution thought of the Senate as a small 
Ixjdy — a council, not a legislature. Inasmuch as the Con- tiIe two- 
stitution was to go into force if nine states ratified it, there ' 

would be eighteen senators as a minimum. Ten would then 
suffice to make a quorum. With traveling conditions as they were in 
those days, it was anticipated tJiat on some occasions hardly more than a 
<luorum would be present. That had been the experience in the congress 
of the confederation. It would be questionable prudence to allow a very 
few senators, along with the President, to commit the country to a treaty 
of alliance: hence, the two-thirds precaution. The framers of the Consti- 
tution (lid not envisage the possibility that some day it would take more 
than sixty senators to get a treaty confirmed under the two-thirds rule. 

In treaty negotiations, as in the .selection of persons for appointment 
to office, the Senate’s advice is not askcxl in any formal way. Nevertheless, 
a wise President will not go ahead and conclude the terms ^ow the 
of an important treaty without feeling out his ground. He erestoent 
will keep in touch with tl. • leaders of the Senate, especially 
with the chairman of its committee on foreign relations, and share this 
ascertain in advance what the action of the Senate is likely 
to be. If he docs not do this, he ru»is the risk of having the Senate reject 
his work, as it did with the peace treaty which President Woodrow 
Wilson submitted to it in 1919. It was no doubt witli this example in 
mind that President Roosevelt appointed two members of the Senate 
foreign relations committee as delegates to the international conference 
at San Francisco, which in the spru..^ of 1945 undertook the preliminary 
draftii^ of a world peace charter. 

It has sometimes been remarked that a treaty goes into the Senate virith 
the numerical chances two to one against it. In most cases its chances 
are not even as good as that, for the Senate has all sorts of suspicions 
about treaties and looks for l(x>pholes in them. It behooves the President, 
therefore, to take the Senate leader frankly into his confidence at an 
early stage; otherwise he is likely' to find a stillborn treaty on his hands. 
Several Presidents have had to learn this lesson. President Wilson was by 
no means the first among them, for the Senate had already rejected 
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important treaties submitted to it by Presidents Pierce, Grant, Cleveland, 
Taft, and Theodore Roosevelt. 

Treaties do not come to the Senate for formal action until all their 
provisions have been put in final shape. Then the document is referred 
to the Senate’s committee on foreign relations, which may 
cEDUREiN hearings and listen to objections from any source. 

DEAUNo When its deliberations have been concluded, the committee 
Beaties. recommends that the treaty be approved, rejected, or 
approved with reservations. Before accepting this recom- 
mendation, the senators usually insist on going over the treaty, item by 
item, in committee of the whole." They may consume many days in doing 
this. The discussion usually (but not always) takes place in open session, 
with the galleries filled.^ Until 1929 the rules required that treaties be 
considered in closed session unless the Senate voted otherwise; but in that 
year the old rule was abandoned. Now the debates are open unless a 
majority of the senators vote otherwise. Such procedure gives opportunity 
for obstruction and delay, while making secrecy quite impossible. If 
approval is finally given, the treaty is put into force by an exchange of 
ratifications with the other country; but if the Senate’s approval is 
refused, its action is final and the labors of the treaty-makers have been 
in vain. 

What happens if the Senate amends a treaty, in other words, if it 
approves the treaty witli various “reservations” attached? The Supreme 
Court has ruled that the Senate, by reason of its consti- 
TioNs. tutional power to give the President its advice as well as its 

consent, has the right to qualify its approval with reserva- 
tions or modifications.® When the Senate attaches such reservations, the 
treaty does not necessarily die. The President, reopening negotiations if 
he so desires, may persuade the other signatory to accept the amended 
form. The outcome will depend mainly upon the nature and scope of 
the reservations. 

The Senate may, either alone or jointly with the House of Repre- 
sentatives, request the President to negotiate with a foreign power on any 
matter. It has occasionally done so; but the President is 
THEPKEsi- under no legal obligation to comply. The mitiative in 
DENT TO treaty-making lies exclusively within his discretion. On the 
A TREATY. Other hand, the President may recall a treaty from the 
Senate after he has submitted it and may decline to ex- 


RESERVA- 

TIONS. 


REQUESTING 
THE PKESI- 
DE.NT TO 
NEGOTIATE 
A TREATY. 


* The Senate may decide, by majority vote, that a treaty shall be considered in dosed 
executive session; but even then any senator may Tnakr public how he voted. 

* Haver v. Yaker, 9 Wallace, 35* (1870). 
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change the final ratifications with the other country, even after the 
Senate has voted approval. This, of course, he would not do unless 
conditions had changed in the interval, 'v 

V- A treaty, when duly approved and ratified, becomes the law of the 
land, and the judges in every state are boimd thereby, anything in the 
constitution or laws of any state to the contrary notwith- 
standing. No state may make a treaty or enforce any law status of 
which contravenes a treaty made by the nationed govern- * treaty. 
ment. The nationzd government, on the other htind, may conclude 
treaties covering matters on which Congress would have no pxjwer to 
pass laws. The right of foreign citizens to acquire and hold property in 
the United States, for example, is a proper subject of a treaty provision, 
although the regulation of landholding in any state docs not come within 
the legislative jurisdiction of Congress. For example, Congress cannot, by 
passing a law, give aliens the right to own land in any single state. But 
the President and the Senate, by making a treaty with a foreign country, 
could presumably grant this piivilege to its citizeas in all the states. 

Strictly speaking, the House of Representatives has nothing to do with 
treaties, but occasions may arise in which action on its part is virtually 
necessary to make a treaty effective. No money can be 

/ / r RELATION 

appropriated for any purpose, no laws passed, no changes of the 
made in the tariff, williout action on the part of the House, house to 

* . « TRKATIES. 

Treaties sometimes provide that money will be paid, or 
that reciprocity in tariflF niattcrs will be granted by the United States. 
The treaty with Russia, whereby the United Stales purchased Alaska 
in 1867, is an example; likewise* the treaty with Spain in 1898, which 
provided for the payment of twenty million dollars in connection with 
the transfer of tlie Philippine Islands. 

But what if the House of Representatives had refused to join in appro- 
priating the money stipulated by the terms of these treaties? That is a 
very old constitutional question, for it was raised and opfok- 
discussed in connection with the Louisiana Purchase of tunityfor 
1803, and it has been debated several times since; but it is *'“°tion. 
still an unanswered question because the House has, thus far, never failed 
to do its part. To be sure, it has octiasionally asserted its right to refuse, 
but it has always voted the money. Legal opinion inclines to the view 
that, while the refusal of the House to implement a treaty might place 
the nation in an awkward predicament, the House would be quite 
within ks constitutional rights if it should take that stand. 

. It is sometimes said that li-eaty-making arrangements such as exist 
in the United States would be intolerable in any European land. In 
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THE TREATY- 
MAKING 
POWER AND 
SECRET 
DIPLOMACY. 


England treaties are made by the secretary of state for foreign aflairs 
without the necessity of submitting them to anybody outside the 
cabinet. In various countries of Continental Europe cer- 
tain treaties have required legislative approval, but not the 
ones which require secrecy. Military alliances and other 
far-reaching international agreements have often been made 
by European chief executives alone. The people, through 
their direct representatives, have rarely been asked for advice; in some 
cases they have not even been informed of military alliances already 
made. Bismarck, die iron chancellor of the German Empire, once spoke 
of public opinion as “the great enemy of efficient diplomacy.” It was an 
absurdity, he thought, to let the general public know and interfere with 
the game that was being played by experts on the diplomatic chessboard. 
If that is true, American diplomacy can never be very efficient, for more 
than a hundred persons have a share in it — the President, his cabinet, 
and ninety-six senators. It might seem as though so many cooks would 
be sure to spoil the broth, but the situation at least requires American 
diplomacy to be aboveboard and permits it to be honest. ^ 

Secret diplomacy is not yet a thing of the past in Europe, despite the 
fact that members of the League of Nations, during its twenty-years’ 
existence, were required to register their treaties; but it 
ought to be, for there is little to be said in defense of it. 
The men of 1787 were wiser than they knew when, without 
having that purpose in mind, they set up a barrier against 
final validation of secret treaties of any kind, so far as America is con- 
cerned.^ At times, no doubt, the requirement that treaties must go 
before the Senate has been a handicap. It has occasionally prevented the 
President from making a good bargain. It has compelled him to enter 
negotiations with one hand tied behind his back. Secretaries of state 
have fumed and fussed about the Senate’s interference. Thus John Hay, 
secretary of state in the McKinley administration, groaned bitterly 
that a treaty entering the Senate was like a bull going into the arena: 
no one could say just how or where the final blow would fall; but one 
thing was certain — it would never leave the arena alive.* But in making 
this complaint, Hay pressed his point too far. He was thinking of a few 
notable treaties — notable because of the public interest taken in them. 
Less than fifteen per cent of all our treaties have failed because the 
Senate did not act upon them or rejected or mutilated them. The 


VALUE OF 
THE 

AMERICAN 

SAFEGUARD, 


» The Fathers did, however, recognize that the negotiations leading to a treaty<jhould be 
conducted in secret, as the debates of the convention frequently show; they even thought that 
the Senate, because of its small size, would not betray confidential information. 

* W. R. Thayer, The Life and Letters of John Hay (2 vols., Boston, 1925), Vol. 11 , p. 393, 
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necessity of senatorial concurrence has been on the whole salutary. It 
has held impulsive Presidents in bounds. It has kept the nation on its 
course without entEingling alliances. Since the Constitution went into 
force, the United States has never concluded a single ‘‘secret treaty®’ of 
any sort.^ No other great country can say the same. 

Nevertheless, it may be questioned whether the requirement of a 
two-thirds vote in the Senate has not outlived its usefulness. Would it 
not be better to substitute a requirement that treaties be 
ratified hy a majority vote in both Houses? This would seem to i^wo-thirds 
provide an adequate safeguard, and it would have logic provision 
ou its side, for a treaty has the force of a federal statute so 
iar as the application of its provisions by the courts is concerned. Treaties 
and federal statutes arc on the same plane of authority. One may repeal 
the other. Both, when constitutional, are equally the supreme law of 
the land. When a treaty and a statute are inconsistent, which supersedes 
the other? The one which is later in point of time prevails. Moreover, as 
has just been pointed out, there are some cases in which the provisions 
of a treaty cannot be carried into operation without action on the part 
of both Houses.'-* 


IMPEACHMENTS 

The Senate, as the Constitution declares, has “the sole power to try 
all impeachments.” Several important questions arise with respect to the 
nature and scope of thL impeachment power. How did 

* * THE 

this process of impeachment originate? Why did die framers tower to 
of the Constitution establish it in ^hc United States? Who trvim- 
may be impeached, for what ofll-nses, and what arc the 
penalties in the event ol conviction? Docs the procedure in impeachments 
differ from that of an ordinary trial by jury? Can a pardon be granted 
after conviction? And to what extent has the impcaching power been 
used in the national government of this country? 

Impeachment is of English origin. It dates back into mediaeval times; 
and for several centuries, before the development of cabinet responsi- 
bility, it afforded the. only means whereby an adviser of the 
crown could be brought to account by the House of Com- 
mons. The Commons preferred the charges; the Hoase of 
Lords heard the evidence and gave its decision. Many high executive 

' But it has come rather close to it at times. Attached ro the Lansing-Ishii Agreement of 
1917 bct\>K:en the United Slates and Japan was a secret protocol which, except for one clause, 
ha.s never been published. As to subject-matter, there was nothing to dLstingubh this agree- 
ment from a treaty; yet because called an agreement, it escaped submission to the Senate. 

* See p. 293. 
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officials who used their power oppressively weire brought up with a sharp 
turn in this way. An impeachment, however, should be clearly dis- 
tinguished from a “bill of attainder,” which provided a way of condemn- 
ing men to death by ordinary legislative process, without formulating 
definite charges or giving them any sort of trial. Bills of attainder are 
prohibited by the Constitution of the United States, and they have long 
since become obsolete in England. 

The English impeachment procedure, on the odier hand, commended 
itself to the pioneers of the American political system £ts a necessary 
safeguard against the exercise of arbitr2uy power. They 
ADOPTED found difficulty, however, in determining jast how the 
tN AMEUCA. English impeachment system could best be adapted to the 
needs of a purely representative government. According to Alexander 
Hamilton — 

A well-constituted court for the trial of impeachments is an object not more to 
he desired than difficult to be obtained in a government wholly elective. The 
subjects of its jurisdiction are those offences which proceed from the misconduct 
of public men, or, in other words, from the abuse or violation of som» public 
trust. They arc of a nature which may with peculiar propriety be denominated 
political, as they relate chiefly to injuries done immediately to the society itself. 
The prosecution of them, for this reason, .will seldom fail to agitate the passions 
of the whole community, and to divide it into parties more or less friendly or 
inimical to the accused. ... In such cases there will always lx; the greatest 
danger that the decision will be regulated more by the comparative strength of 
parties, than by the real demonstrations of innocence or guilt.^ 

For this reason it was suggested that the impeachment power should 
be given to the Supreme Court, or to the Supreme Court and the Senate 
sitting togethex. But there were practical objections to both these alterna- 
tives. Would it be wise, for example, to have an impeachment of the 
President tried by judges whom he himself had appointed? So the 
convention decided to follow the traditional English practice of allowing 
the lower House to prefer the chzirges and the upper House to hear 
them. Its members were well aware that this was by no means an ideal 
arrangement. But if mankind, as one of the delegates sagaciously re- 
marked, “were to agree upon no institution of government until every 
part of it had been adjusted to the most exact standard of perfection, 
society would soon become a general scene of anarchy, and the world a 
desert.” 

Who may be impeached? “The President, Vice-President, an<^ all civil 
officers of the United States,” says the Constitution. The list of civil 

' The Federaiist, No. 65. 
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officers obviously includes, in its higher ranges,^ such public servants as 
diplomats, members of the cabinet, and judges of the federal courts. 
Does it include senators euid representatives in Congress? liabiutv 
B efore preferring charges against Senator Blount in 1 797, to impeach- 
the House decided, after thorough debate, tliat he was an 
impeachable officer, fhe attitude of the Senate, on the other hand, was 
ambiguous. After ordering his arrest and preparing for the trial, it 
expelled Blount by an almost unanimous vote, then declared him exempt 
from impeachment, and finally (by a majority of three) dismissed the 
charges for want of jurisdiction. So this precedent is of doubtful value. 
Does it mean more than this: that a senator who has been expelled from 
his scat is not impeachable after such expulsion? Docs it imply that a 
member of Congress is not a civil officer of the United States; that, if 
this is so, he must be an officer of one of the states; and that, on either 
assumption, he is not liable to federal impeachment? 

Perhaps the question is academic. The Blount case has sometimes been 
distorted into a clear precedent of immunity which either House egn 
defend successfully, because, with this one exception, no 

* * DOFS IT IN“ 

attempt to impeach a member of Congress has ever been clitoe 
made. Certain points, however, deserve a word of emphasis. 

In the first place, senators and representatives are not state ‘ ‘ ’ 

officers. In tw'o election contests waged Ijeforc the Senate, the authorities 
that were cited — legislative and judicial, federal and state — seem to be 
conclusive on this point.® Vcond, they may not be “civil officers of the 
United States.” Two provisions of the C-onstitution support this view. 
One bars them from appointment o any civil office under the authority 
of the United Stales during the pc..iod for which they were elected; the 
other bars them, and any person holding office under the United States, 
from serving as presidential elector.® The phraseology suggests that 
apjwintment, as against election, is the essential mark of “civil office” 
or even “office.” In more recent times both the President and members of 
Congress appear as elective federal officers, though not as “civil” officers, 
in statutes and judicial decisions.^ And third, whatever difficulties the 
phrasing of the Constitution may raise, there is evidence that the Fathers, 


* Impeachment has never been considered appropriate to ♦he lower ranges. Removal by 
the President and ppjsecution in the courts afford an adequate remedy for the misconduct 
of a postmaster or a collector of internal revenue. 

* Cited by Senator Walsh in the case of Frank P. Glass (1913) and by Senator Goff in the 
case of Gerald P. Nye (1925-1926). 

* Constitution, Article I, Section 6. and Article II, Section i. 

* In the case of ex parte Yarbrough (no U. S. 651, 1884), the court was puzzled over 
terminology. “The office (of congressman), if it be properly called an office, is created by the 
Constitution and by tliat alone.** 
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IS RESIGNA- 
TION A 
BAR? 


and some of their eminent associates, took for granted the liability of 
legislators to impeachment. The opinions which they expressed in The 
Federalist and in the ratifying conventions should prevail over any biased 
reading of the Senate’s resolutions in the Blount case.’ 

May a civil officer of the United States be impeached for an oflfense 
committed while holding office, even though he is no longer in office 
when the impeachment proceedings begin? That was one of 
the points raised in the Belknap Case (1876). Belknap was 
secretary of war during Grant’s second administration. He 
was charged with having received money from the profitsof trade at one of 
the Indian posts under his jurisdiction. When the charge was made 
public, impeachment proceedings were begun in the House; and Belknap 
tried to .sidestep them by resigning. President Grant accepted the resigna- 
tion, but the Senate voted by a majority (37-29) to proceed with the 
impeachment, which it did. For lack of the requisite two-thirds majority, 
however, Belknap was not convicted. So the question cannot be looked 
upon as having been decisively settled.® 

The Constitution sets forth the offenses for which a civil officer may 
be impeached; but it does not do this with absolute clearness. I'he 
grounds for impeachment, as therein stated, are “treason, 
OTFEt^K^ bribery, or other high crimes and misdemeanors.” The fii'st 
two words of this clause aS"e definite enough, but the remain- 
ing part of it is ambiguous, and this ambiguity has given rise to some 
difference of opinion, for a misdemeanor in the eyes of the law is a 
relatively trivial offense. It is now commonly understood, however, that 
civil officials are not to be impeached except for grave misconduct, dis- 
honesty, or malfeasance in office. General incompetence, or bad judg- 
ment, or the unwise use of discretion are not grounds for impeachment.® 
When a public official is convicted by the Senate, he emnot be 
punished to any further extent than by removal from office and dis- 
qualification from holding a civil office ever again under 
the national government. He cannot be put to death, im- 
prisoned, or fined. But conviction upon impeachment does 
not prevent additional proceedings against a civil officer in the ordinary 
courts of the Izmd if he has committed an indictable offense. A two-thirds 


THE PENAL- 
TIES. 


^ In The Federalist, Hamilton (No. 66) and Jay (No. 64); in ratifying convontions, Randolph, 
Mason, C. C. Pinckney, Patrick Henry, and others. 

’ For an argument that such officers are not liable to impeachment, see Joseph Story, 
Commentaries on the Constitution of the United Stales (5lh edition, 2 vols., Boston, 1891), Sec. 8or. 

* Yet District Judge English (1926) was charged with partiality and favoritism. In the 
case of President Johnson, the tenth article charged him with bringing his high office into 
contempt by speeches denunciatory of Ck>ngre8S. In ten of the twelve cases of impeachment 
the chafes included other tlian indictable offenses. 
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vote of the Senate is necessary in all cases for conviction on impeachment; 
and no pardon from any human source is possible in the case of one so 
convicted. The Constitution makes this single exception to the President’s 
pardoning power — for the obvious reason that it would not do much 
good to impeach a presidential adviser if the President retained his 
prerogative of pardon in such cases. 

The procedure in impeachments may be briefly outlined. First, the 
accusation is made by some member of the House of Representatives 
from the floor of that body. A committee of the House is 
then appointed to investigate the charges. If it finds that 
an impcaclunent should be proceeded with, the committee 
so reports to the House; and the latter may vote to accept this recom- 
mendation. In this case, articles of impeachment are prepared and trans- 
mitted to the Senate. The Senate has no discretion as to whether it will 
accept these articles or not. It merely sets a dale for the trial and furnishes 
the accused official with a copy of the charges preferred against him. In 
hearing an impeachment, the Senate sits as a court, the senators being 
“placed on oath or affirmation” before the proceedings begin. 

The Vice-President of the United States presides over the Senate, 
except when the impeachment is directed against the President, in which 
case the Chief Justice of the United States presides. This 
provision is made tor a self-evident reason: namely, tliat the ^*^? **^* 
Vice-President would not be ait appnipriate chairman, since 
the oulcome of the trial ml; ht determine his own promotion to the presi- 
dency. In impeachments the usual rules of evidence are observed; the 
accu.sed official is allowed to be heard in his own defense; he may 
.summon witnes.ses and may have his own counsci. The proceedings arc 
public until the senators are ready to vote upon a verdict. While deliber- 
ating upon its decision, the Senate may direct the doors to be closed.* 

There have been twelve federal impeachments in all, five of them 
within the last forty years. The most notable were those of William 
Blount, senator from Tennessee 0 /97-1799); Andrew 
Johnson, President of the United States (1868); and IMPEACH- 
William Belknap, secretary of war (1876), none of whom ments. 
was convicted.* Senator Blount was charged with having 3^00^^ 
taken part in a conspiracy to stir up trouble in Florida 
and Louisiana, which at that time belonged to Spain. The Senate 

* Sec “Rules of Procedure and Practice, in . . . Impeachment Trials,” in the current 
eeSaon of the Senatr Manual (Government Printing OfiRcc. Washington). 

*The first conviction (1804) was that of John Kckcring, a federal district judge, who 
was charged with “drunkenness and profanity on the bench.” He was probably insane. 
The si»-ond (i86a) was that of another district judge, West H. Humphreys, who was charged 
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expelled him from its membership, but refused to convict him for reasons 
which have been already explained. Secretary Belknap, as 
has already been said, was charged with corruption: 
namely, the acceptance of money from a trader whom he had appointed 
to an Indian post. The Senate, after hearing all the evidence, failed to 
reach a verdict of conviction. 

Finally, most conspicuous of all, there was the Johnson case. Andrew 
Johnson of Tennessee was not elected President. He succeeded to the 
office on Lincoln’s death and found a hostile Congress in 
readiness for him. TVIore particularly, he disagreed with the 
radical Republicans over the procedure to be followed in reconstructing 
the southern states. I’he two ends of Pennsylvania Avenue began hurling 
brickbats at each other. The charges against President Johnson were 
eleven in all, most of them having to do witli “discourtesy to Congress” 
and with violations of the Tenure of Office Act, which Congress had passed 
over the President’s veto in 1867. This act forbade the dismissal of certain 
public officers without the Senate’s approval. It was clearly an uncon- 
stitutional statute and was later repealed. President Johnson wasj'ustified 
in refusing to be controlled by its provisions, but he was not polftically 
discreet in permitting himself to be drawn into a knockdown fight with 
Congress when he might have avoided it by a reasonable admixture of 
conciliation and adroitness. 

So Congress made up its mind to get rid of the President. His trial was 
conducted in an atmosphere of intense bitterness. While it dragged on, 
the whole country ranged itself into two camps. At its 
conclusion the Senate voted thirty-five to nineteen for 
conviction, which was only one vote short of the required 
two thirds. It was a close call. At the ensuing presidential election, a few 
months later, Johnson was not a candidate; and the incoming of Presi- 
dent Grant ended the strained relations which had existed between the 
executive and legislative branches of the government. 

An impeachment is, at best, a cumbrous and costly proceeding. It is 
not a method to be used if there is any simpler way of securing an officer’s 
dismissal. But in the case of the President, or of federal 
judges who hold their offices during good behavior, or of 
cabinet members whom ihc President may decline to dis- 


HIS 

ACqUlTTAL. 


A LAST 
RESORT. 


with having ‘'engaged in rebeJIion against the United States,” as he had thrown in his lot 
with the Confederacy without resigning his judgeship. Ike third (1913) was that of Judge 
Robert W. Archbald of the short-lived Commerce Court, charged with havinjg accepted 
“presents” from peraons who had cases brfore Wm. The iourth (.193^) was that cl Usitted 
L Ritter, district judge, charged with various improprieties wWch were aUeged to have 
brought his court into disrepute. 
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miss, it may be the only way of forcing anyone out of office immediately. ‘ 
Threats of impeachment are made from time to time when members of 
the cabinet or other high officials become unpopular with congressmen, 
but most of these are mere political vaporings. Impeachment is a pro- 
cedure that should never be utilized except as a last resort. The British 
parliament has not used it since 1805. 

• 

THE senate’s share IN LAWMAKING 

addition to its three spccieil prerogatives as above enumerated, the 
Senate has a general power which is more important than all of these 
combined. It is not only an advisory council and a court of ^ co-equal 
impeachment, but a legislative body as well. It is a co- branch of 
ordinate, not a subordinate, branch of the American 
Congress and divides with the House of Representatives the function of 
making the national laws. Aside from one relatively unimportant excep- 
tion, its legislative authority is exactly co-equal with that of the House. 
This exception relates to measures for raising revenue, all of which, by 
the terms of the Constitution, must •‘originate” in the House of Repre- 
sentatives. However, the Senate “may propose or concur with amend- 
ments as on other bills.” 

.This bestowing of an exclusive privilege upon the House in the matter 
of revenue bills was suggested by an old parliamentary rule in England. 
The larger states demanded in 1787 that it be made a the senate 
constitutional rule in the United States. Otherwise, they and revenue 
feared, the smaller states, through their control in the 
Senate, would promote measures of taxation placing most of the burdens 
on the larger commonwealths. Bu% in practice, the limitation on the 
Senate’s right to “originate” revenue bills has proved to be of very little 
importance, for the Senate can virtually initiate new revenue proposals 
under the guise of amendments.^ Some years ago, for example, the House 
originated and sent to the Senate a tariff bill — and a tariff bill is a 
revenue measure, if anything is. On receiving it, the Senate struck out 
everything in the bill except the enacting clause.® Then it inserted a new 
tariff of its own and transmitted the measure back to the House “as 
amended.” The House grumbled for a while over this evasion of its own 

^ Witli respect to the lower federal courts, the judiciary committee of the House proposed 
in 1937 an alternative method, trial by three judges of the circuit court of appeals, these 
three judges to be selected by the Supreme Court. This proposal failed of adoption, but a 
similar one passed the House in 1941. 

* By a “revenue bill” Is meant a measure {rlmarUy deigned to raise revenue, not one viYuch 
a l tnft principally at some other purpose and InddcntaUy brings in revenue, 

• This is the introductory clause which stands at the head of every mea.sure: “Be it enacted 
by the Senate and House of Representatives of the United States in Gongress assembled:” 
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special privilege, but, in the end, accepted the tariff which the Senate 
had virtually originated. On another occasion when a tariff measure, 
originated and passed in the House, came back from the Senate, there 
were no fewer than 847 amendments clinging to it.* So the Senate has 
originated revenue measiures in fact, if not in form. It has found a way of 
doing what the Constitution did not intend it to do. 

On the other hand, the Constitution gives the House no exclusive 
power to originate expenditure bills, or appropriation bills, as they are 
called. No constitutional prohibition prevents the Senate 
pRiATioN from originating appropriation bills, including even a 

BILLS. national budget, if it choo.scs to do so. But the House at an 

early date assumed the exclusive right to originate such bills, and this 
power it gueuds with great Jealousy. The Senate occasionally ventures 
to originate a measure which incidentally carries an appropriation of 
money for a single purpose; but the annual budget, and all general 
appropriation measures, are first submitted in the House. ‘ 

In all other matters the powers of the two chambers, both by the 
Constitution and by usage, are equal in scope. No bill can become a law 
without the Senate’s approval. At various times dhd on 
various matters, one chamber or the other may have the 
THE SENATE greater amount of legislative influence because of its better 
HOUSE ARE organization or stronger* hold upon public opinion. It is 
suBSTAN- sometimes asserted that the Senate, taking its legislative 

oR^A'^ history as a whole, has originated more important legis- 

lation than the House, and this statement is probably true^ 
Nor is it surprising, for the senators are. for the most part, more expt;ri- 
enced in lawmaking than are their colleagues of the lower House. 

Attention should be drawn to a It^islative function which the Senate 
has developed to rather large proportions in recent years: namely, that 
SENATE undertaking special investigations into matters of all sorts. 

iNVEsnoA- This is called a legislative function of the Senate because, 
■noNs. theory, the various investigations are undertaken to 

secure data that will be of service to the Senate in the framing of futufe 
legislation^ If it is urged that a law be passed to crush the evils of stock- 
market speculation, for example, the senators desire to discover at first 
hand what these evils are and why they exist. So they appoint a com- 
mittee to make an investigation. In a strict sense, the Senate has no right 
to conduct any investigation except insofar as it may seem necessary to 
determine whether some new legislation is desirable, and, if so, what 
legislation. This, however, affords ample basis for any investigation that 
* Henry Cabot Lodge, The Senate iiu United States (New York, 1921), p. 9. 
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the senators wish to start, and they have started a good many during the 
last dozen years. 

The usual plan is to pass a resolution ordering an investigation of oil 
leases on government lands, or telephone eompanies, or holding cor- 
porations, or the expenditure of money in elections, or some 
other matter that seems to call for remedial legislation. The 
resolution also designates a committee of senators to conduct 
the inquiry.^ The committee may sit in Washington, or it may go about 
the country hearing testimony, “on a fishing trip,” as it is called. Such 
committees have power to summon witnesses, compel the production of 
pajjcrs, take evidence under oath, and in general to exercise the probing 
authority of a court. To say tliat they are merely seeking data as a basis 
for legislation is to use the words with Pickwickian versatility. What they 
arc often seeking is ammunition tliat can be usexl in the next election 
campaign. 'I’ho power of investigation, when u.scxl by a legislative com- 
mittee in this way, is susceptible of serious oppression and abuse. 

If the Senate mid tlie House fail to agree on any measure, one or the 
other must give way, or a compromise must lx* arrangwl by both giving 
way in part. This is effected by means of a conference com- dkaoree- 
mittce — actually a bifurcated body on which the group ments be- 
froin each House votes as a unit and varies in size from three 
to eleven.® In these compromises tlie Senate has a reputation bf.rs — how 
for getting the better of the bargain. And this is not surpris- settujd. 
ing, for the Senate is usually represented on conference committees by 
stronger personalities, by men of greater skill in bargaining. As a rule, 
moreover, the Senate gives its c(;iifcrees a firmer degree of support. 
Something depends, of course, upon tlie reaction which comes from the 
country while the measure is in conference. I’his may be strongly in favor 
of the House attitude, in which case the senators, with their cars to the 
ground, arc likely to recede. Or it may bo such as to stiffen them in tlieir 
attitude. 

0 The older senators, who guide tr.c upiier chamber in its work, are 
men who have usually acquired a nation-wide reputation. Naturally 
they are inclined to regard themselves as the senior law- .j^ 
makers of the land, and to look upon most members of the senatorial 
lower House as neophytes who have a good deal to learn. 

Even upon the President, as Woodrow Wilson once remarked, the 

' On this general question, sec E. J. El^erling, Congn^ssional Investigations (New York, 1928), 
M. E. Difliock, Congressional Investigating Committees (Baltimore, 1929), and George H. Haynes, 

1 he Senate of the United Stales: Its History and Practice (new edition, 2 vols., Boston, 1938), 
Chapter xv. 

* For a further discussion of conference committees see p. 333. 
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veteran members of the Senate look with “unmistakable condescension.” 
But if this is the case, it is not because the Constitution intended senators 
to have more prestige than members of the House, but rather because 
the Senate is a more compact body, better organized, with a longer term 
of membership, and perhaps less amenable to the fluctuations of public 
opinion. “Obedient to the law of political gravitation,” as one writer has 
remarked, “it draws new particles of power whenever opportunity 
affords.” ^ 
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THE HOUSE Of REPRESENTATIVES: ITS 
ORGANIZATION 


The republican form of government is the highest form of government; but because 
of this it requires the highest tyjx: of human nature, a type nowhere at present existing. 
— Herbert Spencer, 

The House of Representatives was intended to be a reformed and 
popularized House of Commons: in other words, to serve as the direct 
reflector of popular opinion in the nation’s government. At 
the outset it w^as the only branch of the national government “popular 
that drew its mandate directly from the r)eople, hence the branch” of 

' * * GOVERN MENT. 

House of Representatives became designated as the “fxjpu- 
lar branch” of Congress. But this diifercncc has long since been swept 
away. The scnatois are now chosen quite as directly, although not at 
such frequent intervals, as are the members of the House. 

'fhe framers of the Gon-aitution took for granted that any body of 
directly elected representatives would be too easily swayed by public 
emotion. Reason would not always be its guide. It would ^ early 
be temperamental in a large sen'se. Consequently tliese distrust 
founders of the national government were inclined to be dis- 
trustful of what one of them called a “House of Demagogues.” On the 
other hand, the establishment of a popular chamber in the new national 
legislature was regarded by everyone as an absolute necessity of practical 
politics.* To create a federal goven'ment with no branch of it directly 
responsible to the voters was out oi the question. In all the colonies 
popular assemblies had gro\^n up, and all the states in 1 787 had provided 
for at least one such body in their new legislatures. A Constitution without 
provision for one directly elected chamber would never have had a 
chance of being ratified. In view of the bitter protests which had been 
raised against taxation without representation in Revolutionary days, 

* TamcfcMadison and James Wilson, the most persuasive pair of delegates in the conven- 
Uon' argued that despite the dangers involved in popular representation no plan of free 
Kovemment could hope to endure unless one branch of the legislature was made directly 
to the people, that is, to the limited electorate of that time. 
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moreover, the claim of the people to direct control over the “taxing 
power” was one which could not be denied. 

The Ck)nstitution, accordingly, provides that “the House of Repre- 
sentatives shall be composed of members chosen every second year by 
the people of the several states.” In accordance with a com- 
promise which had been agreed upon, it was further 
stipulated: first, that the several states should be represented 
according to their respective populations; and, second, that 
in estimating this population, all persons other than free 
white persons were to be counted on a three-fifths basis, in other words, 
that negro slaves were to be counted at only 6o per cent of their numer- 
ical strength. The first House of Representatives was to have sixty-live 
members, distributed among the states in a way which was assumed to 
be roughly proportional, but a census was to be taken forthwith, and a 
redistribution on a more accurate basis arranged on the official figures. 
Further provision wzis made that a similar redistricting should take place 
after each decennial census, but with the limitation that the House 
should never contain more than one member for every thirty thousand 
population. Every state, however small its population, must nevertheless 
be given at least one representative. Within these limits the size of the 
House is left to the discretion of Congress itself. 

As to who should have the right to vote at congressional elections, the 
framers of the Constitution did not venture to decide. There were, at 
the time, wide differences among the states in the matter of 
suffrage requirements, and it was not deemed advisable to 
impose upon any of them a jirovision which might out of 
accord with their own practice and thus establish two 
different electorates within the same state. So the members of tlie con- 
stitutional convention, being resourceful politicians, neatly evaded the 
difficulty by parsing the problem to the states, each one to decide for 
itself. This was hardly a logical thing to do, for the suffrage is a funda- 
mental factor in government and ought not to differ from place to place 
in the same election; but logic gave way to practicalities in this as in 
many other provisions of the national Constitution. 

■ Each state, accordingly, is given the right to determine who shall vote 
at congressional elections, but subject to the restriction that the require- 
EACH STATE nicnts must be the same as those for voting at elcctioas to 
DECIDES FOR “the most numerous branch” of its own legislature. Who- 
***'^^' ever has the right to vote for members of the state assembly 

must therefore be given the right to vote for members of the national 
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House of Representatives.* Strictly speaking, there is no national suffrage 
in the United States, as in other countries. Federal officers do not register 
the voters in any state, or provide the polling places, or print the ballots, 
or count them. State and local officials do it all. Representatives in 
Clongress are chosen by election machinery which the states provide, pay 
for, and supervise. The fifteenth and nineteenth amendments to the 
federal Consititution do notj in a literal sense, confer the suffrage on 
anybody; they merely provide that it must not be denied on certain 
grounds. 

The framers of the Constitution not only evaded the problem of a 
uniform suffrage, but they sidestepped several other questions relating 
to the organization of the House. I’hey did not decide „ 
whether the election in each state should be by congressional trrs relat- 
districts or by the voters of the state at larec. I'hey did not 

* o * CONGRESS ON 

even stipulate that elections should be by ballot, much less wracii the 
bv secret ballot, or that they should be held in all the states constitution 

* * IS SllJPNT 

on the same day. They merely left the ‘“lime, place, and 

manner of holding elections” to lie deckled by the individual states, each 

in its own way; but gave the national government a trump card to play, 

if ever need should arise, by providing that “CJongress may at any time 

make or alter such regulations, except as to the places of choosing 

senators.”® 

The first House of Representatives, which met in 1 789, contained sixty- 
five members — which wa.- one repr».“scnlative for every 30,000 people. 
When the Constitution came before the states for ratifica- growth of 
tion, there was some complaint th it this quota of repre- the bouse 
sentation had been set too high. It ocemed absurd to (hose 
critics that any congressman should expect to represent as many as 
30,000 people. With the ihcn-existing facilities for getting around and 
making acquaintances, he could hardly hope to reach half that number. 
Today the quota of representation is more than ten times as large; the 
average congressman represents moii than 350,000 people. At any rate, 
the House soon began to grow like Jonah’s gourd. Within thirty years it 
more than trebled in size. Although this rapidity of growth did not con- 
tinue, the membership increased after every census, except that of 1840, 
during more than one hundred years. By 1 91 1 it had reached 435. There 


* See p. 99- 

® Article II Section 4. The reason for the exception in the last clause is that the senators 
were to be chosem by the state legislatures at the state capitals, and it was not deemed wise 
that CoAg^bss should have power to compel the legislatures to meet for this purpose at some 
other plac«. 



308 THE GOVERNMENT OF THE UNIIED STATES 


has been no enlargement since that time because of the general bdiei 
diat the House had grown too leirge for the efficient handlii^ of business. 
Indeed, a statute of 1929 (which can, of course, be repealed) fixed the 
size of the House permanently at that figure. 

How are these seats apportioned among the states? The Constitution 
provides that they shall be distributed among the states upon the basis of 
THE APPOR- respective populations as'shown by the last decennial 

TioNMENT OF ccnsus.^ Evcry ten years, therefore, it is the duty of Congress 
SEATS. a reapportionment of seats. The methods of doing 

this have varied. In the first half of the nineteenth century, the repre- 
sentation of each state was determined by fixing a quota in advance, 
dividing the state population by it, and — except when a state was 
awarded the constitutional minimum of one seat — ignoring fractions.® 
In the latter half of the century, the process began by fixing the size of 
the House, which invariably meant increasing it.* Then, to obtain the 
quota, the population of tlie whole country was divided by tlie number 
of seats. At first glance this redistribution of seats appears to be an easy 
problem of simple arithmetic. ^ 

For two reasons, however, the problem is not quite so easy as it looks. 
In the first place, the Constitution requires that every state shall have at 
least one representative, even though its population is less 
than the quota of representation.'* Consequently, one mem- 
ber is assigned to each of the forty-eight states, and the 
remaining seats (387) Eire left to be assigned to the states in proportion to 
their respective populations. But here arises the .second difficulty: when 
the population of any state is divided by the quota of representation there 
is always some population left over — almost enough, in some cases, to 
give am additional seat, and in others, not nearly enough. To put it in 
another way, the dividing of each state’s population by the quota of 
representation leaves a major fraction in some cases and a minor fraction 
in others. What is to be done about these;? The problem has lx:cn solved 
(as Indicated in the footnote below) by a plan whereby the quota of 
representation is now fixed at such a figure that every state with more 


A PROBLEM 
IN ARITH- 
METIC. 


1 Although the original Constitution stipulated that persons other than *‘free white per- 
sons” should be counted on a three-fifths basis, this provision was eliminated by the fourteenth 
amendment^ 

* In 1842 an additional seat was assigned for a major fraction of the quota. 

* On one occasion by 50 seats. 

* There are now four states with only one representative — Delaware, Nevada, Vermont, 
and Wyoming, with populations ranging from 1 10,000 to 359,000; and nine states with only 
; wo representatives, New Hampshire, having the smallest population (491,000), fend Rhode 
Island, the largest (713,000). 
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than half this quota gets an additional seat and there are exactly enough 
seats to go around.* 

With its present membership of 435, the House is too Izurge. Business is 
impeded by its bulk. There should be a reduction to 400 or less. But such 
a reduction, eis a matter of practical politics, is difficult to 
bring about. No state likes to liave its allotment of congress* 
men cut down. The congressmen from states which are the bouse 
likely to suffer cam be counted upon to combine in oppo- 
sition to any such proposal. The best that cam be hoped for, 
then, is to keep the House from growii^ larger. Even at that some states 
lose seats aifter each decennial census,* for the rapidly growing regions of 
the country become entitled to more, which means that other sections 
must be content with less. After the census of 1920, it became evident 
that an increase in the size of the House could not be avoided except by 
reducing the representation from several states. These states put up a 
stiff fight amd succeeded in preventing any reapportionment at all, thus 
forcing Congress into the evasion of an express constitutional mandate. 
In connection with the. census of 1930, a continuing reapportionment 
law was passed. It provides that the size of the House shall be perma- 
nently fixed at 435 members and directs the census bureau to furnish 
Ciongress with tentative apportionments based on alternative methods. 
Then, if Congress fails to select one of these alternatives, the method last 
used (ten years earlier) shall be applied. This is intended to prevent a 
repetition of what happened after the census of 1920: namely, the failure 
of Congress to lake aity action whatever. 

Congress allots representatives to states, not to districts. A state is given 
one, two, three, twenty-five, forty-two scats — whatever its 
allotment may turn out to be. Then the state legislature gressional 
(when the state has more than one representative) makes 

' The method of major fractions y used after the censuses of 1910 and 1930, works out this way; 
the population of the several states is divided successively by 1 4 , ai, si, etc. These numbers, 
or quotients, are then set down in the form of a series, the highest number first; the next high- 
est, second; the next highest, third; and so on, down to the lower numbers. One seat Is tot 
allotted to each of the forty-eight states. Then the state having the numlx^r which is first or 
highest on the list is allotted the forty-ninth congressman; the next highest is given the fiftieth; 
the next, the fifty-first; and so on, until the scats are exhausted. By using this method, each 
state receives one representative for each full quota and an additional one for a major fraction 
of the quota. 

An alternative plan, known as tlie method of equal proportions^ was used in the last appor- 
tionment. Its on ly dif fei- ence is that the population of the several states is divided successively 
by Vi X 2, V2 X 3, V3 X 4, and so on, instead of by li, 2^, 3^, etc. 

*Nine, after the census of 1940; twenty-ope, after the census of 1930, this exceptionally 
large nuipbcr being due to the fact that Cbngress failed to pass an apportionment act ten 
ycai'8 earlier. 
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the division into congressional districts. The task is assigned in the first 
instance to a committee of its own members, appointed for this purpose, 
and the recommendations of this committee then come before the state 
legislature to be acted upon. So far as practicable, an effort is usually 
made to have the districts fairly equal in population and made up of 
contiguous territory.* Likewise, an effort is made to respect local bound- 
aries by placing an entire city or town in one congressional district, but 
at times it becomes necessary to place one part of a municipality in one 
congressional district, while the remaining part is placed in another. In 
rural areas the aim is to put whole counties into the same district, 
wherever it is feasible to do so. To accomplish all these things, and yet 
have districts approximately equal in population, is sometimes a difficult 
problem. It demands careful study and absolute fairnc.ss. 

Too often, unhappily, it receives neither. State legislatures arc partismi 
bodies, and so are their committees. Because of their intense partisanship, 
the attempt is frequently made to lay out the districts in such 
way that the interests of the dominant political party will be 
served. This practice of “gerrymandering” is very old; it 
took its name from Governor Elbridge Gerry of \fa.ssa- 
chusetts, who sanctioned one of the first flagrant cases of 
partisan district-making in that state.® Thereby he set a fashion which 
f)ersisted for many years, and has not yet entirely disappeared. By adding 
one town or county and taking off another, by shaping die district in 
some distorted way, so that its nearest resemblance may be to a starfish 
or a lizard, it is often possible to make the area yield a comfortable 
majority for the candidate of the right political party. The hostile voters, 
on the other hemd, can be “hived,” or massed, into a few districts which 
are likely to go to the opposition party anyhow.® In a word, the art of 
gerrymandering is to spread the majorities of your own party over as 
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^Because the apportionment act of 1929 omits such restiictions, the Supreme Court has 
decided that federal laws no longer require districts to be composed of compact and contiguous 
territory containing as nearly as practicable an equal number of inhabitants. 

* Mr. John Fiske has given the following account of the incident: “In 1812, when Elbridge 
Gerry w^as governor of Massachusetts, the Republican legislature redistributed the districts 
in such wise that the shapes of the towns fta-ming a single district in £ss(\\ County gave to the 
district a somewhat dragon-like contour. I'his was indicated upon a map of Massachusetts 
which Benjamin Russell, an ardent Federalist and editor of the ^Centinel* hung up over his 
desk in his office. The celebrated painter, Gilbert Stuart, coming into the office one day and 
observing the uncouth figure, added with his pencil a head, wings, and claws, and exclaimed 
‘That will do for a salamemder!’ ‘Better say a Gerrymander!* growled the editor; and the 
outlandish name, thus duly coined, soon came into general currency.’* 

* One district in Illinois was long known as the “saddlebag” congressional district because 
it comprised two groups of counties at opposite ends of the state with a thin strip connecting 
them. On the history of gerrymandering in general, see E. C, Griffith, The Rise and Development 
oj the Genymander (Chicago, 1907). 
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many districts as possible and concentrate the strength of your opponents 
into as few districts as you can. The gerrymander has been a pernicious 
factor in American politics, and popular sentiment has been slowly 
developing against it. Today it often proves a boomerang to the party 
that attempts it. 

Sometimes a state legislature does not complete its redistricting before 
a congressional election comes. In that case, one of two things will 
happen. If the representatives of the state have been in- surplus 
creased, the old districts will choose one congressman each, members at 
while the additional congressmen will be chosen at large. 

But if the representation of the state has been reduced, all the remaining 
seats must be filled on a state-wide basis, the old districts being disre- 
garded until the new ones can be established. This explains the reason for 
occasional references to a congressman at large. 

Candidates for election to the House arc nominated as the laws of each 
state may provide. Two states still retain the plan of nomination by 
conventions of party delegates; the rest have now provided 
for direct primaries.- The change, it was thought, would 
bring forth candidates of a better type, but it has apparently 
resulted in no perceptible improvement. The quality of the House mem- 
bership has not visibly changed since the voters took into their own hands 
the function of nominating candidates. As primary campaigns are 
expensive, a great advantage goes, under the direct primary system, to 
the candidate who commands an ample campaign fund. 

Congressional elections are: held throughout the country on the same 
day: namely, on the Tuesday following the first Monday of November in 
every alternate year."* The voting must be l)y secret ballot, 
but this docs not preclude the use of voting machines. 

Candidates for other offices, state or national, arc usually chosen at the 
same election and on the same ballot, the so-called Australian t^^pe of 
ballot being the one w^hieh is generally used Almost all the states make 
provision for absent voting. By this nrrangement those voters who are 
absent from tlieir homes on election day are allowed to vote by mail or, 
in some cases, to mark their ballots before leaving home.* 


EI.KCTIONS. 


1 In the Seventy-eighth Ck>ngrcss, elected in 1943, examples were furnished by Connecticut, 
Florida, Illinois, New York, Pennsylvania, and three of the nine states having only two 
representatives. 

* For an explanation see Chapter XXXVIII. 

^ A few states which could not accommodate themselves to this arrangement without 
amending their state constitutions were cxcidpted from the general rule. Maine still holds 
her congressional elections in September and thus attracts a good deal of attention as affording 
an indication of what is likely to happen in the rest of the country at the subsequent November 
balloting. Hence the saying, “As Maine goes, so goes the Union.” * Sec p. uo. 
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Early in 1944 (Hussion arose over the need for federal l^islation 
permitting members of the armed forces and auxiliary services stationed 
overseas to vote in the prospective general election. Much 
of the discussion hinged upon the question of whether or not 
Congress could authorize a Jederal ballot. In a compromise 
measure, it was provided that absent servicemen, and others engaged in 
war work overseas, might vote for President and congre.ssmen on a federal 
“short” ballot, if the .state where they normally voted had no absentee 
voting law or failed to transmit a state ballot on request, provided the 
governor of the state certified that state authorities could count the 
federal ballot. Many thousands of servicemen and others overseas voted 
under the provisions of this meaisure. 

When any dispute arises in connection with the validity of an election, 
the House of Representatives is the deciding authority, having the sole 
power to judge “the elections, returns and qualifications of 

CONTESTED f , „ r»,. , . , • , 

EiJEcnoNs Its own members. 1 he procedure, m such cases, is for the 

and defeated candidate to serve notice upon the one who has 

RECOUNTS. been reported as elected, setting forth the grounds of his 
protest. To this the latter makes a formal reply, md the papers are trans- 
mitted to the clerk of the House. The matter is thereupon referred to 
the standing committee on House administration, and this committee 
hears the evidence in the case. When this is concluded, the committee 
reports to the House, where its recommendation is usually accepted. 
Incidentally, it may be mentioned that disputed congressional elections 
are not common in the United States.* It is accounted good sports- 
manship to accept the results of the balloting as announced when 
the polls are closed. When the successful candidate’s lead is very small, 
however, a recount of the votes is sometimes asked for and granted under 
such conditions as the election laws provide. 

The qualifications of a representative in Congress, as set forth in the 
Ckmstitution, are merely that he shall be a citizen of seven years’ stand- 
ii^, at least twenty-five years of age, an inhabitant of the 
state from which he is elected, and not a holder of any 
REPRFAENTA- offico Under the authority of the United States. Even army 
and navy officers are regarded as coming within the scope 
of this prohibition as to officeholding. It will be observed that nothing 
is said about the candidate’s being a resident of the congressional district 
from which he seeks election. It is legally permissible for a congressional 


QUAUnCA- 
TIONS OF 


^ On the average about half a dozen for each Congress. V. M. Barnett, Jr., ^'Contested 
Congressional Elections in Recent Years,” Political Science Quarterly^ Vol. LIV (1939), pp. 187- 

215- 
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district to elect a nonresident, and on some occasions this has happened; 
but there is a naturzd prejudice against the outsider, or “carpetbagger,” 
who enters the field against “a local man,” since the latter, presumably, 
“knows the needs of the district better.” Local pride takes offense at the 
idea that a scarcity of home-grown material requires any district to go 
outside for a congressman. 

This insistence on a local man, who will know the “needs of his 
district,” is something that began in the days of the spoils system. It is 
closely related to the popular notion that all congressional 

, • • t . . ; . , . , . , . . WHY LOCAL 

districts, being created free and equal, should have their candidates 
rightful quota of spoils and patronage. Every congressional favored 
district desires to participate in the annual appropriations *** 
for federal buildings, or for the improvement of rivers, harbors, and 
roads. It wants to acquire or to keep, a navy yard, aviation field, power 
project, training camp — any one or more of the many things which are 
in the discretion of the national government to give. Its aspirations along 
these lines can best be promoted, the voters believe, by a go-getter type 
of local man who is working for his own district first, last, and all the 
time. 

This prompts a query as to the proper function of a representative, 
whether in Congress, in a state legislature, or in any other elective body. 
Is it his duty to act in accordance w'ith his own conception 

* * THK IXX'MCAL 

of the gciieraJ welfare, regardless of whether this may serve function "of 
the interests of his own particular district? Or is it the sole arepre- 
function of a representative to ‘Represent,’’ in other words 
to discover what his district wants and to direct his energies accordingly? 
These are questions which every representative must face at times. A 
legislator may be personally opposed to compulsory military training in 
time of peace, let us say; but if a majority of the voters in his own district 
arc known to be strongly in favor of such measures, how should he vote 
upon the question? Should he stultify his own convictions, or should he 
disregard the wishes of those who sent him to be their representative? 
Is it conscience or constituents that ought to deteniiine his vote? Con- 
gressmen are often confronted by this dilemma. Students of political 
philosophy, too, have wrestled with it, but have reached no agreement of 
opinion. 

It may not be inappropriate to quote in this connection the dictum of 
Edmund Burke in his address to the voters of Bristol. He was defending 
certain unpopular votes which, as ’their representative, he 
had given in the House of Commons. “I maintained your 
mtcrests against your opinions,” he declared. “A repre- 
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sentative worthy of you ought to be a person of stability. I am to look 
indeed to your opinions; but to such opinions as you and I must have five 
years hence. I am not to look to the flash of the day.” The American leg- 
islator does not talk in that strain. His job, as he usually conceives it, is 
to find out what the people want him to do and do it quickly.* He keeps 
his ear close to the ground — so close, as someone has said, that he “gets 
it full of grasshoppers.” 

The brevity of the congressman’s term is partly responsible for this. 
He is chosen for two years only. He does not have time to make a broad 
record by which he may be fairly judged. His home folks 

GONGRES* ' /JO 

SIGNAL are likely to be guided, in their estimate of his work, by the 

TERMS ARE ^vay hc votes in Congress on the few outstanding measures 
TOO SHORT. ^j^ich happen to come up during his all-too-bricf span of 
service. So he cannot afford to take the chance of antagonizing them on 
any one measure, even though he would be able to satisfy them on a 
hundred others, if his term were long enough. His constituents will also 
judge him by what he gets, or fails to get, in the way of governmental 
benefactions for his own district. He is expected to fetch home a new 
post-office building, or an appropriation for dredging some local harlxjr, 
or a mail airport, or something else that will at least serve to indicate his 
alertness at Washington. He must also get places on the public pay roll 
for some of his prominent supporters. If he comes back empty-handed, 
he gives his opponents a talking point in the next campaign. The test of a 
congressman’s success is his ability to keep somebody else from being his 
successor in Congress. 

Fewer than one fourth of the members, as a rule, are first-termers.* 
Even these have usually had political experience as members of state 
PERSONNEL Icgislaturcs or city councils. It is only on rare occasions that 
OF THE anyone is elected to cither branch of Congress without hav- 

HousE. previously served in some other public office. A large 

fraction of the membership is composed of lawyers, usually about sixty 
per cent. The percentage of lawyers in lx)th Houses has always been 
considerable and has sometimes been the subject of complaint.^ The 


^ A congressman once admitted that it was his custom to put in one pile all the letters and 
telegrams which came from his district in favor of an important measure. Then, in another 
pile, he put all the telegrams and letters opposing it. When the time came for voting on the 
measure hc took a glance at the two piles and, unless hc found some grx)d reason to the con- 
trary, voted with whichever was the higher. 

* In the Seventieth and Seventy-first Congresse-s, indeed, the new members constituted only 
twelve and fourteen per cent respectively. Formerly the situation was different. According to 
James G. Blaine, who served in ten successive Congresses down to 1875, they always consti- 
tuted at least a majority in his day. 

• Thomas Jefferson, for example, remarked in his Autobiography: “If the present CSongrcss 
errs in too much talking, how can it be otherwise in a body to which the people send one hun- 



THE HOUSE: ITS ORGANIZATION 


315 


remainder includes persons of every conceivable occupation — physi- 
cians, dentists, teachers, journalists, merchemts, farmers, locomotive 
engineers, steel workers, and (last but not least) professional politicians. 
The average age is about fifty years. A considerable majority of the 
members arc college graduates or graduates of professional schools, 
although such graduates form only about two per cent of the country’s 
entire population. If being af college graduate is a handicap in politics, 
as some practical politicians have asserted, the. figures do not seem to 
betir it out. 

The House of Representatives holds one session a year, so that there are 
two sessions between elections. By the terms of the original Constitution, 
it was provided that the regular annual session must begin sessions: 
on the first Monday in December, unless Congress should the old 
choo.se to appoint a dilFerent day, which it never did. At any 
time during the previous nine months, the President could, of course, 
call a special session. Otherwise, the first session of a new House did not 
begin until thirteen months after its members had been elected. They 
were chosen in November to take office the following March, and then 
assembled in December. Meanwhile, the members of the old House met 
in December, immediately followii^ the election, and held what came 
to be known as a “lame-duck” session until their terms expired in March.^ 
I'hc nickname of this session was inspired by the fact that it always con- 
tained a number of congressmen who had been defeated at tlie November 
elections. 

Perhaps this old arrangement can be made clearer by an example. 
In November, 1930, a new House ol Representatives was elected to take 
office on March 4, 1931 . But a session of the House, under 
the terms of the Constitution, was called for the first Mon- 
day in December, 1 930. Newly elected members could not 
attend this session since their terms of office did not begin until the follow- 
ing March. So the old members returned to Washington and legislated 
for three months. Then, in Decembei . 1931, the. members who had been 
elected thirteen months earlier met for a long session which lasted until 
the midsummer of 1932. 

Under this arrangement, moreover, the two sessions were always of 
unequal length. I’he session w'hich began a month after a congressional 
election had to be a short one because the terms of members would 

dred and fifty lawyers, whose trade it is to question everything, yield nothing, and talk by 
the hour? That one hundred and fifty law>'ers should do business together, ought not to be 
expected.” 

* It may be noted that the outgoing House, in its “lamc-duck” session, ejected the President 
if no candidate had won a majority of votes in the electoral college. 
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officially expire in the following March; but the other session could be 
continued for a whole year if need be.' There were obvious disadvantages 
to this plan, and sometimes it was fotmd necessziry to call 
a special session immediately after the inauguration of a new 
President because there were problems of legislation which 
could not wait until the next December. This took place, for example, 
in March, 1933, when President Franklin Roosevelt assumed office in the 
throes of a banking crisis. At once he called Cbngress together for a brief 
special session to pass emergency banking laws. 

In order to correct this situation, to abolish “lame-duck” sessions, and 
to make all congressional sessions of potentially the same length, the 
twentieth amendment was added to the Constitution in 
1933. It provides that Congress shall 2isscmble each year on 
the third of January, unless it shall by law appoint a dif- 
ferent date. Provision is also made lliat the terms of senators 
and representatives shall begin on January 3, and those of 
the President and the Vice-President on January 20. Under this new 
arrangement the members of the House of Representatives, ^ho arc 
elected in November, take office during the first week of January and 
immediately begin a first session which can continue for a full year if 
so desired; and the second session cart be of the same length.* Lamc-duck 
sessions, as well as the alternation of long and short sessions, have been 
reduced to a minimum. 

The debates in the House of Representatives arc not of a high order. 
Nor are they so good as they used to be. Why should this be so? For 
one thing the membership has gradually increased to 435. 
The actual difficulty does not lie with the .size of the House 
(the British House of Commons once had 707 members and 
now has 615), but with the size of the quorum. The Consti- 
tution prescribes that a majority shall constitute a quorum 
to do business — a majority, according to the precedents 
of the House, “of those members chosen, sworn, and living, 
whose membership has not been terminated by resignation 
or action of the House.” The requirement seems unduly exacting 
when compared with practice in Great Britain (40 members), Czmada 


THE STAND- 
AkDS OF DE- 
BATE IN THE 
HOUSE. 

AFFECTED BY 
THE QUORUM 
REQUIRE- 
MENT. 


^ Each new Congress, wh<^n it assembles, is designated in all its official acts by a series 
number. The one which convened in 1 789 was known as the First Congrt^; the one now in 
existence (1949) is the Eighty-first Congress. This explains the rcdferencc in official docu- 
ments to “Fifty-fourth Congress, first session,*’ or “Sixty-eighth Congress, second session,” etc. 

3 Service in both houses of Congress is now virtually a full-time job. Compensation of 
senators and representatives is $12,500 per annum and an “expense” allowance of $2,500. 
In addition, legislators are eligible for pensions. 
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(20 members), or Australia (a third of the members); and, by way of 
escape, a new rule of 1890 reduced the quorum in the committee of the 
whole house, to which the constitutional requirement does not apply, 
from a majority to 100. In order to make a quorum in the House, 
members may attend unwillingly or under compulsion. They take little 
or no interest in the proceedings Euid often drown the voice of a speaker 
in a hum of conversation. He, in turn, far from being stimulated by a 
sympathetic audience, may have trouble enough in reaching the ear of 
the official stenographer. That a smaller quorum would lead to an im- 
provement in debate is suggested by experience in the committee of the 
whole house and in foreign legislative bodies.^ 

For half a century before Thomas B. Reed became Speaker, the 
quorum, as fixed by the Constitution, opened the way to serious, if only 
occasional, abuses. When the two parlies were of nearly equal strength, 
it was impossible — because of absences — for one alone to furnish a 
quorum. The minority could then prevent the transaction of business by 
refusing to respond during a roll call. Speaker Reed stopped that przic- 
lice. When the Fifty-first Congress met, tlic Republicans had the quite 
slender majority of eight in a House of more than 330 members. They 
proceeded to unseat nine Democrats. When the first disputed election 
case was called up, the minority first demanded a roll call, then refused 
to vote, and finally rai.sed the jxjint of “no quorum.” Thereupon, Reed 
directed the clerk of the House to record the obstructionists.® Upon 
appeal the Hou.se sustained Jie Si)eaker’s decision and shortly afterwards 
embodied it in the rules. Indeed, the precedents of the British House of 
Commons and of American state legj.slatures gave overwhelming support 


^ Under the Third Republic, ihc French Chamber ot Deputies fixed the quorum at a 
majority of the Tncinlx*r.ship, vacancies not being deducted. The difficulty of maintaining 
so large an attendance is show'n by this rule: that, if a vote failed for want of a quorum, the 
same question could be brought forward at the next sitting and decided irrespective of the 
number present. l*’or the purpexse of technical compliance, the Chaml)er sometimes adjourned 
for fifteen minutes and then began a new sittit «s. 

* Almost unparalleled disorder followed. The Democrats, filled with impotent rage, “ex- 
hausted the vocabulary of vituperation in their attacks upon the Chair: ‘Tyrant,’ ‘Czar,’ 
‘despot,’ were among the milder oratorical projectiles hurled at the Speaker. Reed sat serene 
and confident. I'hc occasional protest of an individual mcmlxjr could at times be heard above 
the din. ‘I deny the right of the Speaker to count me as present,* shouted McCreary of Ken- 
tucky. With that unfailing touch of humor which so often turns wrath into mere protest, 
Reed replied, ‘The Chair simply stated the fact that the gentleman from Kentucky appears 
to be present; does he deny it?* An ‘arbitrary, corrupt, and revolutionary action* was the de- 
nunciatory comment of Breckenridge of Kentucky. The folly of verbal protest being apparent, 
. . . membei's dodged under their desks, behind screens, bolted for the doors. In the mad rush 
for the exits, members lost all sense of official dignity and some of them incurred physical 
injuries. Upon the order of the Chair, the doors were bolted; and with eat'.h test of the quorum 
count, the defiant minority spent their anger in madly raving about the chamber — pictures 
of furious inefficiency.” H. B. Fuller, The Speakers oj the House (Boston, 1909), pp. 23 o-' 22 i. 
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to his position. And why does the Constitution say that a minority may 
be authorized to compel the attendance of absent members, if their 
attendance cannot be made effective? The old doctrine of tlie ‘disappear- 
ing quorum” — of physical presence and constructive absence, was a 
procedural absurdity. 

The character of the debates is also affected by the great size and bad 
acoustics of the chamber in which the sessi6ns are held. Only a leather- 
lunged orator can make himself heard in every part of it. 
“It does not always happen that a powerful mind and a 
powerful voice are combined in the same individual, and 
often the member with a real message cannot be heard, 
while the member with nothing to say has no difficulty in 
filling the chamber with sound.” ^ From its galleries the House does not 
strike the spectator as an impressive body. There is too much inattention, 
interrupting of speakers, and general clatter. A generation ago the situa- 
tion was much worse, ^ but the auditorium has now been reduced in size 
and otherwise improved. The acoustic qualities remain, nevertheless, 
the worst of any great legislative chamber in the world. • 

To some extent, again, the dearth of good speeches is due to the strict 
limitation upon the time during which any speaker may keep the floor, 
and something may be attributed to the custom of allowing 
a member to have his speech printed without delivering it 
at all. Why should congressmen make carefully prepared 
speeches, or why should others listen to them, when it is so 
easy to print what anyone has to say, and then place it 
(at the public expense) in the hands of whoever desires to 
read it? Members, therefore, ask for “leave to print,” or for “leave to 
extend their remarks in the Record^^"' and this request, while it requires 
unanimous consent, is almost always granted. Copies of such speeches, 
often written for the congressman by his versatile secretary, arc printed 
without ever having been delivered. Then thousands of copies are struck 
off by the government printing office and sent through the mails, free of 


IT LS 
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* S. W. McCall, Thf. Business of Conffxess (New York, 1911), pp. 108--109. 

* Before the construction of the first House office building * a second was provided later, 
the cost of both marble structures aggregating about $13,000,000 — members used their 
individual scats and desks as a workshop. They paid little attention to debates, transacted 
routine business, wrote letters and speeches, slammed desk lids, clapix^d their hands to sum- 
mon pages. “All this,” said McCall (p. 109) “sci-ves to increase the disorder and imparts to 
the hall tlie appearance of a vast business office, with its multitude of clerks, rather tlian of a 
legislative, chamber of a great nation.” Such a shocking rondition could not last indefinitely. 
The removal of the desks occurred when the first office building had lx?cn finished and when, 
after the census of 1910, the addition of forty-four members required a more compact arrange- 
ment of seats. A luxurious office building for senators, connected with the capitol by a subway 
and monorail electric car, cost (with later enlaurgemcnts) over $7,000,000. 
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postage, to voters in the districts from which the congressmen come. 
The “franking” privilege, or right to make free use of the mails for all 
official business, has been grossly abused in this way. Magazine articles 
and even whole books have sometimes heen reprinted and distributed 
by congressmen at the public expense/ 

All these things contribute to the absence of much genuine oratorical 
effort in the House, but they do not account for it entirely. The stu- 
pendous mass of routine business which comes before the 
House day after day is the greatest of all barriers to elo- pressure of 
qucnce. The House is too busy to hear orations or even read ROf jtine 
them. The mechanical work of winnowing the chaff from 
the wheat among the grist of bills and putting the residuum little time 


through their various stages takes almost every moment 
of its time. At its two sessions the Houst! receives from ten to 


FOR SPEECH- 
MAKING. 


fifteen thousand bills and joint resolutions. Of this totcU less than fifteen 
per cent are reported from committees and placed on the appropriate 
calendar; less than six per cent enacted into law. Speaker Reed once 
remarked that the House was a “deliberative but not a deliberate body.” 
He was not intending to be facetious but merely to point out that there is 
a difference between having the junction of deliberation and having 
the lime in w^hich to perform it. If the House held itself to a deliberate 
consideration of every measure, it would never get its work done by 
sitting twenty-four hours every day in the year. Acc'ordingly, it is essential 
to place strict time limits on the speeches of those members who have 
failed to equip themselves with U^rminal facilities. 

So the House of Representatives is not so much a lawmaking as a law- 
killing body, 'rhcrc is a large amount of imperative business (voting of 
appropriations, particularly) which must be given the right 
of way^ And no one can wax oratorical over an item for 
putting a wing on the post office at Keokuk, or new desks in tigal — 
the Indian school at llig Creek, or fathometers on the vessels ‘^^’^sidera- 
of the iceberg patrol, or the other i 'inutiae of a segregated 
budget. Hence only matters of uncommon interest and importance 
become the inspiration of a real debate on the floor of the House itself. 
Visitors go to the gallery, sit there an hour, and usually come away 
disappointed. They tell you that anyone can hear better speeches, with 
better attention paid to them, at Rotary Club luncheons or college foot- 
ball rallies. Emerson once wrote, after a visit to England many years 


^ In deference to public criticism, congressmen now usually pay for their reprints and 
emblazon boldly on the covers the words “Not printed at the public expense.” But the free 
mailing privilege is still generally used. 
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ago, that “a kind of pride in bad public sp)eakii^ is noted in the House 
of Commons, as if the members were willing to show that they did not 
live by their tongues.” Today this might be written of the House of 
Representatives, although it has ceased to be true of the House of 
Commons. 
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THE HOUSE OF REPRESENTATIVES AT WORK 


Liberty, to be enjoyed, must be limited by law, for when- law ends tyranny begins, 
an«l the tyranny is the same, be it tyranny of a monarch, or of a multitude — nay, the 
tyranny of the multitude may be the greater, since it is multiplied tyranny. — Edmund 
Burke. 


Both Houses of Congress meet in the Capitol, a monumental building 
of meirblc and sandstone .surmounted by a great dome, which is situated 
at one end of Pennsylvania Avenue, alx)ut a mile away from ^he 

the White House. The hall of the House of Representatives house 
is in the south wing of the Capitol. It is arranged in audi- 
torium fa.shion, with the seats in a semicircle facing the Speaker’s plat- 
form. Until 1913, every member had his own seat, a.ssigned to him by lot 
at the beginning of the se.ssion. But, with the removal of desks from the 
House and the provision of offices in an adjacent building, the practice 
changed. Members now t >kc any vacant places that suit their fancy. 
They move around a great deal and carry on conversation even when a 
debate is proceeding. It is only wh< n the buzz becomes too audible that 
the Speaker bangs his elx>ny gave! on the marble slab in front of him. 

When a newdy elected House assembles, its first duty is to organize. 
The roll is called to determine the presence of a quorum, and during this 
firet roll call the clerk of tlie last House presides. The oath 
of office is then administered to the members. If the validity house 
of any member’s claim to a seat is vjueslioned, he does not ‘^‘“’anees. 
take the oath until after the House has been organized and the matter 
decided on its merits. Then the election of a Speaker is in order. The 
House also chooses its other officers, including the chaplain, sergeant-at- 
arms, clerk, and doorkeepers. The rules, usually those of the preceding 
Congress, are provisionally adopted to stand until altered; and the House 
is then ready to proceed with the business of legislation. At this point the 
House joins the Senate in sending a committee to notify the President of 
their readiness to receive any communication that he may desire to 
make. 
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The House of Representatives has full power over its own rules of 
procedure. The first House, in 1 789, adopted a set of rules based largely 
upon those which had been used in the congress of the 
confederation. These, again, had been modeled on the rules 
of the colonial assemblies, which harked back to the pro- 
cedure of the English House of Commons. Each succeeding House since 
1 789 has readopted these original rules witli, various changes from time 
to time. On a few occasions there has been some revision, but many of 
the provisions which were adopted in 1789 still remain unaltered. The 
rules of Congress, therefore, are not the work of any one man. They are 
an evolution, the growth of many centuries of legislative experience. 
Some of them, such as, for example, the provision that a bill shall be 
given three readings, go back to mediaeval days in English parliamentary 
history. In 1837 the House adopted a provision, which is still in force, 
that it should be guided by Thomas Jefferson’s famous Manual in all 
matters not covered by its own rules and not inconsistent therewith, but 
this compendium is now rarely referred to.* The House has developed 
its own long scries of rulings and precedents which cover almost every 
contingency that can possi);)ly arise. 

Much dissatisfaction has been expressed from time to time with the 
existing rules of the House. Complaint is made that they arc needlessly 
THEIR COM- complicated and place tot> much power in the hands of the 
iM-icATED House “machine,” which is made up of the majority leaders. 

CHARACTER, Tulcs and precedents are numerous and 

complicated; but the work of the House is eomj)lcx, and the rules must 
adapt themselves to this circumstance. It is also true that the rules give an 
advantage to the majority leaders, but is that not in accordance with a 
sound theory of lawmaking? If we arc to have legislation by majorities, 
is it unreasonable to provide the majority leaders w^ith the means of 
making this principle effective? 

All rules of legislative procedure have two purposes, and only two: 
the first is to expedite business; tlic second is to ensure that business shall 
not be rushed through without giving the minority an 
opportunity to express its dissent. Obviously it is difficult 
to frame rules which will serve tx)th these purposes equally 
well. Without some limitations on the freedom of debate, a small minor- 
ity could delay business unduly and thus defeat the purpose of representa- 
tive government. That is why the House rules, for more than a century 

* When Jefferson was Vice-Ptesident (1797- 1801), he prepared this compilation of parlia- 
mentary procedure to assist him in his duties as presiding officer of the Senate. It v^as based 
largely on Englbh practice. 
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and a quarter, have permitted debates to be brought to a close by 
“moving the previous question.” If such a motion is supported by a 
majority, the question which is being debated must then be voted on by 
the House without further delay. Likewise, the rule which permits the 
presiding officer to reject any motion which he regards as dilatory owes 
its origin to the same problem of getting business done without needless 
delays. The Speaker, by the way, though assumed to carry a knowledge 
of all the rules and precedents in his head, does not have any such 
miraculous gift of memory. Such an aptitude, if he possessed it, would be 
in truth phenomenal, for the House precedents in printed form occupy 
no fewer than eight large volumes.* So the Speaker keeps at his right 
hand an assistant known as the parliamentary' clerk, or “parliamenta- 
rian,” whose sole duty is to become thoroughly conversant with this 
formidable mass of material and advise the chair whenever difficult 
questions of procedure arise. 

THE SPEAKER OF THE HOUSE 

The Speaker, who presides over sessions of the House, is its central 
figure. His oftice is both ancient and honorable. In the English House of 
Commons the oHice of Speaker originat'd long before 
America was discovered. The Speakt'r was dominated by his omcL 
the crown during the strong monarchy of the Tudors: but in 
the seventeenth century, as civil war approached, the office threw off this 
dependence and became an instrument of the (^.ommons. On one occa- 
sion well known to students of English history, Charles I strode into the 
House with a body of soldiers and demanded that the Speaker point out 
to him five of its members whom he intended to arrest. But the Speaker, 
at considerable risk to himself, replied that he had “neither eyes to sec 
nor tongue to speak save only as this House doth command.” The king, 
finding himself balked in his quest, withdrew in high dudgeon from the 
chamber. The speakership was naturally transplanted to the colonial 
assemblies in America, and here also its tradition continued to hold 
good. Accordingly, a provision was written into the Constitution of the 
United States that “the House of Representatives shall choose their 
Speaker.” 

But the office of Speaker in America presently came to differ from that 
which had so long existed in the land of its origin. In the House of Com- 

* Thruse precedents are brought together in Asher C. Hinds, Pr^cedfnt^ of the House of Repre^ 
serUatlves of the United States (5 vols., Washington, 1907), and Clarence Cannon (Vols. VI-VIII, 
Washington, i9J?f>). One might mention here Henry H. Gilfrey’s Senate Precedents (Washington, 

1909)' 
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mons the Speaker has been gradually stripped of partisanship, debarred 
by custom from engaging in debate or displaying favorit- 

other. In time he became an abso- 
or THE lute neutral in the discharge of his functions, never giving 
® members of his own party the slightest preference or allow- 
ing himself to be drawn into any controversial discussion. 
When required to give a casting vote, he dodfe it by rule, and not accord- 
ing to any preference of his own. Whether the makers of the 
iN*AME^A*^ Constitution, when they gave the House of Representatives 
the right to choose its own Speaker, had in mind something 
of this sort, wc do not know. In any event, they placed no restrictions 
upon the office, but left it to develop its own traditions. And it was not 
t^ery long before the Speaker of the House began not only to be a strong 
partisan but to gather power into his own hands. Throughout the nine- 
teenth century he gradually gained a place of influence in the majority 
party and eventually became the most jjowerful figure in national 
administration, next to the President himself. ‘ 

Why and how did this development of the Speaker’s authority take 
place? Well, to begin witli, it arose out of the fact that the Constitution 
provided the House with no official leadership. Apparently 
wo^'^oF statesmen of 1787 took it for granted that the House 

THE would lead itself At any rate, they departed from long- 

standing British practice by prohibiting the heads of the 
various executive departments from becoming members of 
Congress. In their desire to establish a system of checks and balances, 
they forced the executive and legislative branches of the government 
apart, leaving both Houses of Congress to work out their own plans for 
leadership as the need might arise. 

This lack of officizil leadership was not seriously felt by the House at 
the outset, because it was a relatively small body and did not have a great 
deal to do. But, as the rxipulation of the country increased, 

THE. NEED , ^ t r / J 

FOR LEOB- SO did its membership. With this expansion in size, and with 
LATivE even more rapid growth of legislative business, the need 

LEADERSHIP. r • i- , • • 1 

of a guiding hand became more urgent. What more natural, 
therefore, than the gravitation of leadership into the hands of the Speaker 
— the only officer chosen by the House from its own membership? That, 
at any rate, is what happened. Beginning with Henry Clay, the Speaker 
gradually became the recognized leader of the majority party, and hence 
of the House as a whole. He became the man on whom the majority 

* M. P, FoUett, The Speaker oj the Home of Representatives (New York, 1904). 
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depended for getting its measures safely through the maze of rules. 
More and more authority was absorbed into his hands until he became a 
virtual dictator of legislation. From time to time there were vigorous 
protests against this concentration of powers in the chair, but not until 
1 91 0-191 1 was the process brought to an end, and the authority of the 
Speaker substantially curtailed. 

Before explaining the Speaker’s powers, past and present, a word 
should be said concerning the method whereby he Ls chosen. In theory, 
the choice is always made by the House itself at the begin- 
ning of each Congress, that is, every second year. In prac- speaker 
ticc, however, it is always agreed upon, before the House ® 
meets, by a caucus composed of members of the majority party. If the 
same political party controls the House, and the Speaker in the last 
Congress comes back for another term, it is customary to reelect him. To 
be chosen Speaker Is a high honor, one which goes only to a man of 
considerable experience in (kingress and of undoubted prominence in 
his party. If a change takes place in the relative strength of the parties 
as the result of an election, the next Speaker is likely to be the man who 
served as floor leader of his party when it was in the minority. In either 
case, it is the majority caucus that makes the choice. The House simply 
ratifies it. 

At the outset the rules and usages of the House merely authorized the 
Speaker to preserve order, to sign bills and documents, and to put 
questions to a vote. As a regular member of the House, he 
has always had the right to vote on all questions, not merely 
in case of a tie. The regulations of tl.e House, likewise, have 
permitted him to call on any other member to take the u topre- 
thc chair temporarily. But many other prerogatives grew 
out of these. As the House became larger, and debates grew 
more partisan, tlie Speaker s jwwcr to “tecognize” members devclop)ed 
in importance. With limitations upon the time available for the dis- 
cussion of any subject, and several members desiring to be heard, the 
Speaker found himself able at times to direct the course of debate in 
favor of his friends. For no member can address the House without first 
obtaining the Speaker’s recognition. When two members rise to be 
recognized, the Speaker keeps his eyes under perfect control; under some 
circumstances he has entire discretion to see one congressman and not 
the other. 

But this power of recognition has less importance than is sometimes 
attributed to it. Its scope has been gradually reduced by the rules and 
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LITTLE IM- 
PORTANCE. 


precedents of the House. ‘ One illustration may suffice: On Calendar 
Wednesday, when the name of a particular committee has been reached, 
its chairman calls up a bill. He is recognized automatically 
for one hour. During that hour he may yield time to sup- 
porters and opponents of the bill, and, before losing the 
floor, move the previous question. On the other hand, 
if the bill is cc^ntrovcrsial ancT needs more thorough dis- 
cussion, the committee chairman and the ranking minority member of 
the committee, with the approval of the House, may assign a period of 
less than two hours for general debate. Each controls half the period, 
yielding small portions of it to various representatives. In such cases the 
Speaker has little or no discretion in recognizing one member instead of 
another. The situation is much the same when privileged committees 
exercise their right to report at any time, or when the rules committee 
brings in a special order. 

Even in older days the power of the Speaker to use his own judgment 
in recognizing members had something to be said for it. Before the setting 
up of the “consent calendar"' in iqoq, members of th(?House 

WHY REPRE- , 1 P 1 Ml 1 Ml 

sENTA'jwEs frequently tried to secure the passage ol pel bills, bills 

CURTAILED dcsigncd to improve their chances of rcelection, by unani- 

mous consent; that is, without scrutiny and debalc. They 
relied upon the good nature of their fellow memliers to interpose no 
objection. But the Speaker, as a member of tlic House, could object; 
and he often did so from a sense of responsibility to prevent what was 
becoming a serious abuse. Unless the measure had been explained to him 
beforehand, and unless its sponsor could ^jemonstrate that it was un- 
objectionable, the Speaker would merely decline to recognize anyone 
asking passage by unanimous consent.*^ Members of the House did not 
like this way of doing things, feeling that it gave the Speaker too much 


^ According to .the House Manual (754) “he is not a free agent in determining who is to 
have the floor. The practice of the House e.stablishes rules from which he may nr>l depart . . . 
It is because the Speaker is governed by those usages that lie often asks, when a memlx^r 
seeks recognition, ‘For what purpose does the gentleman rise?* By this question he determines 
whether the member proposes business or a motion which is entitled to precedence.** 

* “Congressman Sulzcr of New York once applied to Speaker Reed for recognition to 
pass a pension bill for an old soldier. Mr. Reed took the bill, read it over, and then said to Mr. 
Sulzer: *This man is not entitled to a pension under the law. I am worried nearly to death 
with these ptension bills.’ 'I know it,’ good-naturedly replied Sulzcr, ‘but just think of it, 
Mr. Speaker, if I do not pass this bill it will be the death of this pour old soldier. Recognize 
me and I will get it through in a few minutes, and I will save two lives, yours and his.* Sulzer 
had scarcely descended the .steps from the Speaker’s chair, when Mr. Rceti announced: 
‘The gentleman from New York is recognized to pass a pension bill. All in favor signify by 
saying “Aye”; those opposed “Nay.” The bill is passed and two lives are saved — the old 
soldier’s and that of the gentleman from New York.’ The Huu.se laughed, but only the Speaker 
and Sulzer understood the joke.” H. B. Fuller, ’the speakers oj the House (Boston, 1909), 
p. 240. 
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power, so they took this privilege away. The consent calendar (see 
p. 341), which was established by the House rules in 1 909, has done away 
with the Speaker’s discretion in according or denying recognition when 
unanimous consent is being asked. 

Like the presiding officer of any gathering, the Speaker of the House 
has the right to call members to order. This he does by a word of 
caution or by banging his ^avel. The rules of the House ^ to 
with respect to order arc strict. Members must keep within maintain 
bounds in their references to one another, must address the 
chair respectfully, must not wear hats or smoke in the House, and must 
obey the Speaker’s rulings. If the Speaker calls a member to order, he 
must immediately sit down unless, on the motion of another member, 
he is permitted to explain. After such explanation the House decides the 
case without debate. In case of recalcitrance, the House may pass a vote 
of censure or apply appropriate punishment. In extreme cases the Speaker 
may suspend business until his rulings are obeyed, or he may instruct the 
sergeant-at-anas to quiet any disorder in the House. But the Speaker 
cannot censure or punish a member. Only the House itself can do that. 

The Speaker has always had the right to interpret the rules of the 
House and to settle disputes arising under them. Yet, contrary to English 
practice, appeal may be taken against most of his decisions. 

On many matters the rules are quite explicit, and the and 

Speaker has no choice but to accept their obvious meaning, apply the 
He is also under a certain obligation to follow the estab- 
lished precedents, although it is within his power to dis- he may 
regard them and to create new ones, provided that the 
House acquiesces. This jxiwer to make precedents, and to 
break them, is one of the, things which enabled the Speaker to gain — 
because tlie House acquiesced in it — a dominating influence over the 
course of business. The process was gradual, sometimes depending upon 
the initiative of the House, somctim''s upon the initiative of the Speaker 
himself. It was the Spe,aker, for example, who first refused to permit 
motions that he deemed dilatory in purpose and who, in determining, 
the presence of a quorum, counted all members actually present. No 
successsion of weak men could have brought the office of Speaker to this 
pinnacle of power. The men who occupied the chair during tlic greater 
part of the nineteenth century were strong in will and personality. They 
were, for the most part, men of dominating character, although by no 
means always of high political standards.* ^ 

» The list includes Henry Clay, Schuyler Colfax, James G. Blaine, Samuel J. Randall 
John G. Carlisle, Thomas B. Reed, and Joseph G. Cannon. 
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Nor was it merely a matter of strong personalities. The Speaker’s 
power grew hand in hand with the growing authority of the committee 
on rules, of which he was chairmem. Originally the com- 
mittee on rules was a special (not a regular) committee, its 
only function being to recommend a set of rules for the 
House at the beginning of each new Congress. This task 
was a relatively inconsequential one, because the committee, 
as a matter of custom, merely recommended that the ^es of the preccd- 
ii^ Congress be adopted with perhaps a few minor changes. In time, how- 
ever, the practice developed of referring to this committee all proposals 
for alterations in the rules during the course of each session; it then 
became one of the regular standing committees of the House and pre- 
sumably received the right to report a new rule at any time or for any 
purpose, thus enabling it to intervene and cut a knot whenever business 
in the House became tcuigled. In this way the committee on rules, with 
the Speaker as its chairman, developed a rule-proposing power which 
amounted to a virtual control over tlie progress of all measures in the 
House. With the committee on rules ready to do his bidding, an^ a 
majority of the House on his side, the Speaker could secure at any time 
the adoption of a special rule to advance measures which he favored, 
or to delay measures which he opposed. 

The House could not be expected to tolerate this legislative dictator- 
ship forever, and the muttcrings £^ainst it became louder as time went 
THE "REVO- Members found that they had to make terms with the 

LunoN OF Speaker before their measures had any chance of passage. 
1909-1911. Some relief was afforded in 1909 by establishing Czilendar 
Wednesday and the consent calendar, but not untU 1910 did the House 
secure a favorable opportunity to strike a more severe blow at the 
autocracy of the gavel. In that year a group of insurgent Republicans 
combined with the Democrats to clip the Speaker’s wings. As the out- 
come of a House rebellion, they took from him the power to appoint the 
all-important committee on rules, increased this committee’s member- 
ship, £Uid provided that the Speaker should henceforth be ineligible to a 
place on it. The committee on rules is now made up of twelve members 
(eight belonging to the majority) who are chosen, like other committees 
(nominally at least), by the House itself. Its powers remain as before, 
but the Speaker is no longer in a position to dictate what this committee 
shall do. 

The “grand remonstrance* of 1910, moreover, did not end the wing- 
clipping process. There was another prerogative of the Speaker which 
the rebellious House decided should also be taken away from him. This 
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was his power to appoint the chairman and members of all other House 
committees. In theory, this power had always belonged to the House 
itself, but, as a matter of convenience, the duty of appoint- 
ing committees had been turned over to the Speaker in pointment 
days when the House was small and the work of its com- 

. .... _ _ 1 MITTEES: 

mittees relatively unimportant. In the course of time, how- 
ever, and for various reasons, the real control of business 

^ METHODa 

passed from the House as a whole into the hands of its stand- 
ing committees — those numerous “little legislatures” which settled the fate 
of bills in an atmosphere of secrecy and irresponsibility. Both political 
parties for many years acquiesced in this drift of affairs; but in the early 
years of the twentieth century, a group of Republican insurgents decided 
to join with the Democrats in a wzir of liberation directed chiefly against 
the powers of the Speaker. By packing the committees with his own 
friends and by appointing a docile chairman, they complained, the 
Speaker could control the course of legislation; for when he gave the word 
of command, these chairmen, as his creatures, usually obeyed. This was 
not lawmaking by due process, they said, but by decree.* Emboldened by 
the victory which they won at the polls, and now in control of a House 
majority, the Democrats decided to go a good deal farther than they and 
their insurgent Republican allies had gone in 1910. In April, 1911, 
accordingly, they proceeded to change the rules in a way which took the 
selection of standing committees and committee chairmen entirely out of 
the Speaker’s hands, by providing that all such appointments should 
henceforth be made by the House itself. 


COMMITTEES OF THE HOUSE 

The House, as has been .said, does most of its work through standing 
committees. These committees are now ostensibly elected by the House 
itself. But what really happens is this: when a new Congress 
assembles, the members of each political party in the House method. 
hold a caucus or ^'conference.’’ Each caucus selects a group 
of its own members to participate in the work of slate-making. The 
Republican caucus (or conference) appoints a “committee on com- 

^ As a matter of fact, most Speakers had exercised no such autocracy as these critics asserted. 
Most of them followed the principle of seniority, just as the House itself has done since it 
changed the rules; but Speaker Cannon (1903-191 1) broke away from the seniority principle 
at least a half dozen times in appointing committee chairmen, and on three of these occasions 
the new chairman was a congressman who had never served on the committee at all. He just 
went over the heads of men who had been serving on the committee for years. As a measure 
of discipline he likewise removed one chairman, demoted one committeeman, and removed 
two others. For a discussion of Cannon’s highhandedness see G. W. Chiu, The Speaker of the 
House of Representatives since 18^ (New York, 1928). 
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mittees,” which arranges the assignments of Republican members to all 
the standing committees. The Democratic caucus does not set up a 
special committee on committees but merely selects the Democratic 
members of one standing committee, namely, the committee on ways 
and means, and they in turn proceed to determine the assignments of 
Democratic members to all other committees. The numerical superiority 
which the dominant party maintains on aU committees depends some- 
what, but not entirely, on its relative strength in the House as a whole.^ 
The two selecting groups work indepKrndently and then their lists are put 
together into a combined slate. Thereupon the finai slate is submitted by 
each group to its own caucus, and having been approved there, is reported 
to the House, which accepts it without change. So, while it is technically 
accurate to say that the House elects all its regxilar committees, the actual 
selection is in the hands of relatively small groups representing the 
majority and the minority parties. 

Certain long-standing customs arc observed in assigning members to 
the various committees. It is well understood, for example, that seniority 
should be recognized in making up the lists. Chairmanships 
go to members of the majority party who have had the 
longest continuous service on their respective committees. 
This being so, leaders of both majority and minority show 
great caution in placing representatives on important 
committees; as a rule, they reserve judgment on character 
and capacity until they have had candidates under prolonged observa- 
tion. The best that a new member can ordinarily expect is to be assigned 
to one of the less influential committees. Then, if he is reelected to the 
next Congress, and if a vacancy occurs on one of the more important 
committees, he may hope to fill that vacancy. In lime, if his party re- 
mains in control of the House, and his own district continues to reelect 
him, he may rise to be the ranking member of the committee and eventu- 
ally its chairman. Various considerations besides seniority are also taken 
into account. Geography, for example, is a factor. Not all the memb(Ts 
of any major committee are ever selected from one section of the country.^ 
Likewise a congressman’s personal preferences arc taken into account. 

* In the Eightieth Congress (elcctt*d in 194^) the Republicans held 56 j^cr cent of the 
House seats. When the Houst^ was organized they received 8 of the la places on the rules 
committee, 25 of the 43 placets on the appropriations committee, generally 15 places on 
other committees of 25 members and j 6 places on other committees of 27 m(*mbers. The 
Republicans* numerical superiority on committees in this Congress wa.s relatively the same 
as tliat held by the party majority in earlier Congresses even when that majority was less 
than 56 per cent. 

* However, key chairmanships of a Democratic House usually go to the Solid South; of 
a Republican House, to the Northeast and the Middle Wt‘st. 
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But his individual ability and his qujilities of leadership rarely have much 
to do with it. In order to become chairman of a committee, therefore, 
a congressman need only live long enough, get himself continually re- 
elected, and stay on the same committee. 

In many ways this is unfortunate. It holds back men who have a 
natural aptitude for committee work, and pashes forward others who 
have little or no administratiyc ability. The House depends 

. . . , , . . , OBJFCTIONS 

upon Its vzinous committees for the success of its work, and to the 
the committees, in turn, lean on their chairmen. Sometimes “seniority” 

RULE# 

they find themselves leaning on a slender reed, for length of 
service is no sure guarantee of anything except a congressman’s capacity 
to get voles in his home district. All this is well recognized, and from time 
to time there have been proposals to abandon the seniority rule. But it 
is not certain that the gain would outweigh the loss. The procedure of 
Congress has become so complicated that none but experienced members 
can thread their way through its meshes; hence the senior congressmen 
are bound to be influential, no matter how the committees arc made up. 
If the seniority rule were abolished, there would probably be a long and 
bitter fight over the assignments at the beginning of each new Congress, 
thus delaying and rendering more difficult its work during the remainder 
of the session. 


In the Seventy-ninth Congress, which expired at the end of i94f), the 
House still had some 48 ‘‘standing'’ or regular committees. The next 
Congress, in accordance with the policy of the Legislative 
Reorganization Act, consoliHat(‘d a few of these committees 
and abolished others, n'ducing the total to 19. Victims of 
this housecleaning were chiefly unimportant committees which met 
rarely but which had been continued year after year because member- 
ship on them was a source of prestige. Moreover every committee is 
entitled to an office, an allowance for clerk hire and various other per- 
quisites. Congressmen are usually sagacious enough to realize the possi- 
bilities thus afforded by even the most insignificant committee of placing 
members of the distafl' side of their n‘ 5 -pcctivc families or some relative 
on the congressional payroll to the benefit of the family exchequer. 

Of the 19 standing committees which continue to operate in the reor- 
ganized House, the most important arc those on rules, ways and means, 
appropriations, judiciary, interstate and foreign commerce, 
armed services, public works, post offices and civil service, important 
banking and currency, agriculture, public lands, education ^^mmutees. 
and labor, veterans’ affairs, merchant marine and fisheries, and expendi- 
tures in the executive departments. In most cases the functions of these 
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committees are indicated by their titles. They vary little in size, except 
for the rules conunittee with 12 members, the zu'med services committee 
with 33, and the appropriations committee with 43; most of the others 
have either 25 or 27 members. The number of committees to which a 
representative may be assigned depends somewhat upon the relative 
strength of the parties; in the Seventy-eighth Congress (elected in 1942), 
in which the Democrats had a majority of .10, many of the Democratic 
representatives served on five or six committees as the only means of 
maintaining their party’s preponderance of 15 to 10 on all committees. 
But under the new regime inaugurated in 1947, with the number of 
committees vastly reduced, the great majority of representatives have 
only a single regular committee assignment. A few may serve on two; 
but the second is likely to be relatively unimportant. It is assumed that 
by thus reducing the representative’s committee responsibilities he will 
devote himself to one field of {Xjssible legislative action and become 
an expert in that field. Thus even the congressman is to accommodate 
himself to the contemporary demand for th(i specialist, and become a 
legislator who knows more and more about less and less. 

Even when the House had 48 committees so much work was thrown 
upon the more important ones — for example, on the committee on 
appropriations — that a good deal of it had to be appor- 
ccMiMTiTEEs. tioncd amoog subcommittees. The drastic reduction of the 
number of standing committees and the broadening of their 
jurisdiction will undoubtedly result in more frequent use of such sub- 
committees. These arc appointed by the main committees, usually 
through their chairmen, and are given a specific matter to deal with, 
for example, the overhauling of the income-tax schedules or the revi- 
sion of the postal laws. Occasionally subcommittees hold hearings on 
a metisure, thus saving the time of the other committee members. Sub- 
committees always report to the main committee and not to the House. 

The development of the standing committee system has reduced the 
need for special or select committees although the House sometimes 
creates one of these to deal with some unusual question. In 
1 947, for example, there were three such committees. Like 
the Senate, the House also has the right to appoint com- 
mittees of investigation and occasionally it does so. Such committees are 
empowered to summon witnesses, examine them under oath, and compel 
the production of papers. The rules of the House still allow the Speaker to 
appoint such committees when they arc authorized, and also to name the 
House “managers,” or conferees, on committees of conference with the 
Senate. 
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These conference committees are special committees in that they are 
appointed to perform a single definite task and, when that is done, they 
immediately dissolve. This task of adjusting differences 
between the two Houses may take them only an hour, or it 
may drag on for weeks. The reason for committees of con- 
ference has been already explained: namely, that, when the House and 
the Senate fail to agree upon any measure, one of them having passed 
the measure with amendments which the other declines to accept, it 
becomes necessary to hold a conference of representatives from both 
chambers with a view to reaching a compromise. So the presiding officers 
of the Senate and the House each appoint a small group of conferees, 
sometimes as few as three, sometimes as many as eleven, and not neces- 
sarily the same number for each House. Thb joint committee of con- 
ference then meets behind closed doors and tries to work out something 
that both the Senate and tlic House can be persuaded to accept. The 
problem of doing this may be an easy one — merely splitting the differ- 
ence on a few items. Or it may be that there arc many differences to be 
taken up, one by one, and adjusted by the process of give and take. 

A conference committee is not supposed to put into a measure any- 
thing that is not already there, but sometimes this limitation is dis- 
regarded and a general reshaping of a bill at the hands of the committee 
is found essenticil in order to make it acceptable. Sometimes, on the other 
hand, the. conferees arc unable to agree at all, in which case the whole 
measure fails of enactment, unless both Houses agree to appoint another 
conference committee, which they rarely do. But if the conferees reach 
an agreement, they report it to their respective chambers and generally 
it is accepted. A report from a conference conunittee is privileged; it may 
be presented at any time, and no amendments to it are in order. 

Mention should also be made of one other House committee, the 
committee of the whole. ITiis is merely the entire membership of the 
House sitting as one great committee. The purpose is to commjtise 
expedite business, and to this end there are several impor- of the 
tant differences between the Hotisf in committee of the 
whole and in regular session. In committee of the whole the Speaker 
does not preside, but calls upon some member to act as chairman; the 
strict rules of procedure do not apply; the previous question may not be 
moved; one hundred members make a quorum; there are no roll calls; 
and, after general debate, for which the House has previously arranged 
the details, no member may speak longer than five minutes except by 
unanimous consent — in a word, the arrangement enables the House to 
debate informally and push ahead. Large use is made of this facility, and 
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the House probably sits a larger number of hours in committee of the 
whole than in regular session. All bills raising revenue or appropriating 
money, directly or indirectly, must go to the committee of the whole. 
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CHAPTER XXI 


SOME FEATURES OF CONGRESSIONAL 
PROCEDURE 


For this reason the laws are made: that the stronger may not have power to do all 
that they please. — Ovid. 


E.xccpt when the House is sitting in committee of the whole, the 
Speaker is in the chair. As has already been explained, he has a limited 
power of recognition — limited because the rules give the 
right of way to certain committees at certain times and officer. 
because those controlling the time for general debate 
(perhaps the chairman and ranking minority member of a committee) 
yield it piecemeal to various supporters. There arc, however, many 
requests for unanimous consent to address the House briefly or to extend 
remarks (“spe.echless speeches”) in the Record. Any member wishing to 
make such a request customarily arranges in advance with the Speaker 
(either directly or through a floor leader) to be recognized when he 
rises; but he has a right to ask recognition without this prearrangement 
and take his chance of receiving it. He merely rises and addresses the 
chair: “Mr. Speaker, Mr. Speaker." * Turning to him, the Speaker asks: 
“For what purpose does the gentleman rise?” This is to determine 
whether the member’s purpose is in order. Then the Speaker, if he 

* Back in the time of Speaker ("Czar”) Rccd the power of recognition was sometimes put 
to strange uses, as the following incident shows: *‘'rhc leader of the minority was known to 
have ready for presentation a resolution recognizing Cuban belligerency. I'he floor of the 
House was almost deserted, and the member n^iiig from his seat, and calling ‘Mr. Speaker,’ 
stood out conspicuously. ‘Mr. Speaker,’ again repeated the leader of the minority. Meanwhile 
Dinglcy of Maine was seated at his desk, paying no attention to the surrounding affairs, and 
clearly absorbed in some tariff statistics. Rccd, ignoring the member insistent upon recognition, 
gazed into space. Without any further activity on the floor of the House, the nasal drawl of 
the Speaker could be heard — ‘The gentleman from Maine moves that the House do now 
adjourn. Do I hear a s^'cond? The motion is seconded. ^Fhc question is now on the motion to 
adjourn. All in favor will say “aye.” Those opposed, “no.” The “ayes” have it. The — House 
■ stands — adjourned,* punctuated with the sharp rap of the gavel. Dinglcy, awakened from 
his study by the noise, looked up with an inquiring air. He had uttered no sound, nor had 
there been an audible ‘second.* Indeed the Republican members had been so completely 
unconsc'jous of the prixecdings that not over ten voted on the motion. Still the House stood 
adjourned.” H. B. Fuller, The Speakers of the House (Boston, 1909), pp. 234-235. 
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decides to accord recognition, raps his gavel and announces, “The 
gentleman from Illinois,” or “The gentleman from Texas.” Members 
of the House are not addressed by name from the chair (except by way of 
reprimand) or by one another in debate. After being thus recognized, a 
member launches into his speech, but may be interrupted by any other 
member and asked to “yield the floor” so that some explanation or brief 
interpolation may be made. Whereupon the Sjjceiker inquires, “Does the 
gentleman yield?” ITie member having the floor may then yield or not 
as he chooses, but the custom of the House is that a member usually does 
so when requested. 

The Speaker may himself take the floor, and occasionally does so, but 
not so often as in the old days.* When the Speaker desires to participate 
in the discussion, he calls some member to take the chair 

WHEN THE ., T. , . . , , . ...II 

SPEAKER temporarily. But whether m the chair or out of it, he has a 

MAKES A vote on all questions, for by becoming Speaker he loses 

SP££GH 

none of his rights or privileges as a member. Having once 
voted on a question, he may not, however, vote again to break a tie. 
In the case of a tie, if the Speaker has already voted, the motion is con- 
sidered defeated. In roll calls on ordinary measures the clerk dqps not 
call the Speaker’s name unless the latter requests it; but in calling the roll 
to determine the presence of a quorum, or to pass a measure over the 
President’s veto, the Speaker is expected to vote.® 

Leadership in the House of Representatives is exercised not only by 
the Speaker but by the floor leaders. Each party has its floor leader, 
selected by a caucus of its members at the beginning of every 
Congress. He is the oflicial strategist of his party. When an 
important debate is in the offing, ihe two floor leaders get 
together and agree upon the amount of time which is to be allotted to 
each side for general debate. Then they make up a list of those who are 
to take part in the debate, so that the Speaker may recognize both sides 
fairly. Normally the chairman of the committee which has reported 
the bill and the ranking minority member control the time equally. 
Each uses a part of his time, but yields most of it, by prearrangement, 
to various supporters for periods of time of ten minutes or longer. 
Debating in the House is not left to run its course haphazard. So far as 


THE FI.OOR 
LEADERS. 


^ Participation in debate, whether from the floor or from the chair, varies with the per- 
sonality of the Speaker. In eight years Cannon spoke eight times in the House, six times in 
committee of the whole; Clark, i8 and 43 times respectively. In six years CviiJelt spoke five 
times altogether; Longworth, ii. Ployd M. Riddick, Congressional Procedure (Boston, 1941), 
P- 59 - 

* According to the rules of the House, he is not required to vote except when his vote would 
be decisive; that is, when it would create or break a tie or a two-thirds majority or establish 
a quorum. 
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is practicable, everything is cut and dried in advance. The floor leaders 
are expected to keep things moving, yet not to let them get out of hand. 

If matters seem to be reaching a point where the floor leaders are 
unable to hold their followers in line, there is always the party caucus 
to fall back upon. A floor leader can call his party members 
into caucus at any time to decide upon a course of action, 
Congressmen are not obliged to attend a caucus of their 
own party, although such an attitude may prove costly — for example, 
in the matter of committee assignments; but, if they do attend, they are 
regarded as being morally bound to abide by its decision. According to 
the Democratic rules, they are lx)und on a matter of policy or principle, 
by a two-thirds vote of those present and voting at a caucus, if that two 
thirds constitutes a majority of the full Democratic membership of the 
House.* Caucus action is not usually taken except on measures which 
have become party issues. On bills of a routine sort, or which cross party 
lines, the members are left free to decide their votes for themselves. A 
good deal of criticism has been showered upon this practice of binding 
memlwrs by caucus decisions, but something of the sort has been found 
essential in the legislatures of all countries which have the party system. 


STEPS IN THE PROCESS OF LAWMAKING 

Having noted the functions of the Speaker, the floor leaders, the 
caucus, and the committees, we are now in a position to follow more 
easily the several steps in ti . process of lawmaking. 

In the first place any member of the House may present a ^ 
bill or resolution. It may be one that he himself has pre- making of 
pared and favors, or it may be one that some outside ^ 
individual or organization has asked him to introduce, i. how 
Strictly speaking, there are no “government measures” ^Rom^.o. 
in either the SenaU' or the House. Neither the President 
nor any member of the cabinet can introduce a measure directly, but 
they can always get some friendly senator or representative to introduce 
it for them and announce that the administration desires to have the bill 
passed. In this way measures, all drafted in detail, sometimes come from 
the White House or from one of the administrative depzirtments. If a 
congressman desires assistance in drafting a bill, there is a legislative 
reference service at his disposal, witli expert draftsmen attached to it. 

1 There is a further proviso: no member ^all be bound by a vote which involves a con- 
struing of the Constitution or upon which he made contrary pledges to his constituents prior 
to his election. 
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Literally thousands of bills and resolutions are introduced in the early 
days of each session. Every member of Congress puts in a batch of 
WHERE THEY them, usually in compliance with requests from somewhere. 
“oRiui- Organizations of every sort, and even individual citizens, 
■ ask congressmen to serve them in this way. Ninety per cent 
of these bills call for the spending of money. Of the rest, the majority call 
for favors to somebody. They represent an ambition, a grievance, a hope, 
a cause, or a crusade. It is merely a play upon words to say that bills 
“originate” in Congress. The real initiative in lawmaking belongs to 
militant organizations in every comer of the land — org<mizations of 
farmers and workers, organizations of manufacturers and merchants, 
and a multitude of organizations whose main function is to promote this 
or that novelty in legislation. 

The procedure in introducing a measure is simplicity itself. The con- 
gressman merely writes his name on the bill and places it in a capacious 
box which reposes expectantly on the clerk’s desk. If he feels 
doubtful about the merits of the measure, he takes care to 
write “introduced by request” above his naime. This relieves 
him from the responsibilities of fatherhood. The freedom wiih^which 
bills may be introduced contains both g(K)d and bad features. It gives 
reality to the constitutional right of ptUition and encourages new legis- 
lative ideas. On the other hand, it permits Congress to be swamped with 
all manner of bizarre proposals which have, no chance of ever being 
adopted, or even of getting to a vote on the floor. Many of these hardy 
perennials sprout every year, sometimes for a whole generation. Some 
have merit, but no influential support; some have influential support, 
but no merit. Only a few hundred bills out of the many thousands have 
both. And they are the only ones that ever get beyond the initial stages. 

Presently, however, all the bills zmd resolutions are sorted out, given 
serial numbers, and referred to committees. The “first reading” is 
supposed to occur when the number and title of the bill or 

2. REFER* * * 

ENCE OF resolution arc printed in the Journal and the Congressional 

BILLS TO Record. In the case of so-czillcd private bills (see p. 341), the 

member who introduces the bill indicates the committee 


which he thinks ought to deal with it. All other bills have their destina- 
tion decided by the Speaker. If he has any serious doubt as to what coin- 
mittee should receive a particular bill, he may settle the piroblcm by 
dividing the bill between two committees. Meanwhile the meeisure is put 
into printed form at the public expense. If it is a bill which covers a 
variety of important matters, the committee to which it is referred may 
assign different parts of it to subcommittees. Committee hearings are 
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usually public, but the subsequent discussion by members of the com- 
mittee is conducted behind closed doors. 

In any case, the committee or subcommittee will hear all who W£mt 
to be heard cither for or against the bill. This is done as a matter of 
courtesy, not of constitutional right as many people seem to ^ 
think; but the opportunity to be heard before a committee mittef. 
is practically never denied to anyone. Each committee has 
the use of a large room with scats for the public. If many persons desire 
to appear before the committee, the hearings may last for weeks. Some- 
times, when the hearing is on a very important bill, the room is jammed 
with advocates, opponents, and newspaper men. Lobbyists and paid 
attorneys may appear and argue for or against the measure, so that the 
committee room sometimes lakes on the atmosphere of a court. The 
members of the committee, ask questions and sometimes enter into 
argument with the individuals who arc addressing it. Occasionjilly 
there are sharp passages while the chairman raps loudly for order. 
Stenographers take down the proceedings so that the committeemen 
may study the material at their leisure — which they rarely do. Com- 
mittees sit in the forenoon, because no committee, except the committee 
on rules, may hold meetings while the Hou.se is in session unless it .secures 
special permission. When a hearing Ls finishcxl, Uic committee decides, 
either at once or on a later day, whether it will report tlie. measure to the 
House. 

Members of the committees get a go(jd deal of information (and 
misinformation) from thes. hearings, lliey also obtain data in other 
w'ays. Each committee has a profe.ssional staff to advise it. 

’I’he wcll-stoc.ked L.ibrary of Congr< ss is close at hand and value. 
the specialists on the Library’s legislative reference service 
provide the congressmen with information on any potential legislative 
matter. Many congressmen use none of these resources but trust to their 
own sagacity in winnowing the wheat from the chaff in what they hear. 
A committee may also call upon one or mom of the administrative de- 
partments for data and information. 

But information about the merits and defects of a measure is not the 
only ibing that the average congressman wants to obtain. What his own 
voters think about it is important also, and this cannot be 
discovered by listening to expert testimony or reading in sure from 
the library. The congressman’s secretary, who opens and 
reads his telegrams and mail, can give lum better information on that 
point. Sometimes he gets hundreds* of these communications in a single 
day, for the practice of stimulating voters to “write or wire your con- 
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gressman” has developed to enormous proportions in recent years. 
Most of these communications, however, arc the outcome of activities 
carried on by self-interested pressure groups. Their identical wording 
often proves this. Every member of the House soon learns to discount 
a good deal of what comes to him over the wires or through the mails. 

Several courses are open to a committee with reference to bills which 
it has under consideration. The committee may report a bill just as it 
stands. In that case the measure will have a good chance of 
ACTION THE passiiig, cspecially if the report of the committee is unani- 
coMMnTEE mous. Or the committee may approve the bill with some 
amendments of its own. As a third alternative, it may 
redraft the meeisurc and submit it in greatly altered form. This is fre- 
quendy done. The committee may even present an entirely new bill, 
bearing only a slight resemblance to the original. In any event, when a 
favorable report is made upon any measure, either in its original, revised, 
or new form, the report goes to the clerk of the House, who enters it upon 
the Journal, eind in due course it is set upon one of the calendars for a 
second reading.' Certain committees have the privilege of reporting at 
any time directly from the floor of the House, although this is not usually 
done. 


When a committee fails to be impressed by the merits of a measure, it 
does not go to the trouble of making a report at all. The bill is merely 
“pigeonholed,” that is, supposedly pmhed into the discard 
PHYxiATioN compartment of the chairman’s roll-top desk. That is what 
OF BILLS IN happens to most oi the measures which a committee re- 
ceives. Among the many thousands of bills introduced at 
each session of Congress, the great majority have no chance of ever 
receiving a place on the House calendars. On the average, a committee 
reports between 15 and 20 per cent of the bills referred to it;* the rest 
clutter the chairmtui’s desk for a while and are then carted down to the 


Capitol furnace. 

The simplest way to kill any measure, therefore, is to have a committee 
refrain from reporting it, because no bill can be acted upon by the House 
iNSTRuciiNo u^til a committee sends it up. It is possible, by a procedure 
A GOMHTiTEF which will presently be explained, for the House to “dLs- 
To REPORT, charge” a committee — that is, to call up a bill from its 
hands and act upon it; but this is not done except in rare instances. In 
a negative sense, therefore, a committee’s decision is virtually final. 


> Nominally the first reading took place when the title of the measure was printed in the 
Congressional Record. 

’ Fifty years ago the percentage ran as high as 30. 



CONGRESSIONAL PROCEDURE 


341 


Favoraoie action by a committee does not mean that a bill is zissured of 
passage; but unfavorable action, which is no action at all, becomes a sort 
of automatic asphyxiation. There is a good deal of complaint about this 
suffocating process, especially from those whose favorite measures have 
met a premature demise; but, if any sizable fraction of the bills ever 
reached the floor of the House, the whole legislative machine would be 
stymied by congestion. 

When a measure is reported to the House by a committee, it goes 
immediately on one of the tliree calendars. The first of these, known as 
the union calendar,* contains all favorably reported meas- 
ures relating to revenue, appropriations, and public prop- 
erly. A second, called the house calendar, includes all public house: 
bills not included in the foregoing category. For their 
second reading, all bills on the union calendar go to the calendars. 
committee of the whole house; those on the house calendar 
are considered by the House itself. The third, known as the calendar 
of the committee of the whole, or more commonly as the private calen- 
dar, makes a phice for all measures of a nonpublic chtuacter.® Private 
bills come before the House “as in the committee of the whole,” the 
procedure being a compromise Ix’tween that of the House and that of 
the committee. There are also two calendars to which public bills may be 
transferred from union or house calendar: the consent calendar and the 
discharge calendar. 

The consent calendar affords special facilities to minor noncontro- 
versial bills. On the first and third Mondays of each month the clerk 
reads the titles of bills which have stood on the calendar for 
three legislative days. If there is no objection to immediate 
consideration, a bill is passed without debate, without 
amendment, and without a second or third reading. If there Is objection, 
the bill remains on the calendar until reached a second time. It now 
takes objections from at least three members to prevent its being passed. 
In case of three or more objections, the bill is stricken from the calendar 
for the rest of the session unless re: *-ored by unanimous consent. This 
consent calendar, as already noted, is a device that was originally 
adopted as a means of checking the “autocracy” of Speaker Cannon. 

^ Its full title is “calendar of the Committee of the Whole House on the State of the Union.” 

^ For example, bills granting pensions to designated individuals, or removing political 
disabilities, or providing for the sur\"cy of individual rivers and harbors. Thus a woman whose 
automobile was struck by a mail truck on one occasion sought and received compensation 
amounting to $3,000 by means of a private bill. More recently, President Roosevelt vetoed a 
private bill which would have given several, hundred dollars’ reimbursement for time and 
travel expenses to a woman who. seeking appointment as a nurse in Alaska, journeyed from 
Scranlfjn to Seattle and there failed to pass the physical examination. 
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The discharge rule, also originating in 1910, has a similar purpose. It 
enables the House to take a bill out of the hands of a standing committee 
and bring it to the floor. A discharge motion requires the signatures of 
half of the entire Hoase membership and can relate only to a bill which a 
committee has held for at least thirty days without reporting it. On the 
second or fourth Monday of the month a discharge motion may be 
debated for twenty minutes, but only if the bill in question has stood upon 
the discharge calendar for seven legislative days or more. If the discharge 
motion carries, the House proceeds at once to consider the bill. But these 
requirements are rigid and difficult to meet. Consequently, very few 
bills ever get consideration in this way. Not oftener than once in two years 
does a discharge motion prevail; only once in four years on the average 
does the House pass a bill under the discharge rule. 

Getting bills on the floor by way of the discharge mlcndar should not 
be confused with the procedure known as “calling up bills.” There arc 
various ways of pushing a bill ahead of its regular .place on 
IIP other calendars. A half dozen privileged commit- 

tees — including the committee on appropriations and on 
ways and means — have a certain right of way for their bills, although 
on some days the regular order of business cannot be displaced ejih<‘}jt by 
a two-thirds vote. Special days arc set apart for designated classes of 
measures — the first and third Mondays for the consent calendar and 
motions to suspend the rules; the second and fourth Mondays for business 
relating to the District of Columbia and for discharge motions; the first 
and third Tuesdays for the private calendar; calendar Wednesdays for the 
call of committees (unprivileged public bills). Resort to suspension of 
the rules occurs rarely nowadays; for a two-thirds vote is normally 
difficult to obtain.' The consent calendar takes care of minor, non- 
controversial measures; calendar Wednesday clears a path for unprivi- 
leged public bills and special orders from the rules eommittee. These 
special orders, for which the backing of a mere majority is sufficient, 
enable the dominant party to expedite the passage of its chief legislative 
proposals, 'fhe nsc of special orders, which limit debate tuid arc highly 
privileged, has grown steadily in the p^lst forty years.® 

In summary, then, the regular order of daily business in the House is 


^ Suspension of the rules limits debate to 40 minutes and dues not permit amendments. 
The Speaker’s power to withhold recognition, although now much restricted, applies fully 
when members wish to offer motions to suspend the rules. 

* In the Sixtieth Congress, when Speaker Cannon still controlled the rules committee, 
only nine special orders were adopted; in the Sixty-sixth, 57; in the Sixly-sevenlh, 68. The 
number did not rise above 45 during the next ten years; but, in the hrst Congress of the 
Rcxnevelt admiifistration, it reached 61. 
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about as follows: first comes the routine opening, with a prayer by the 
chaplain and the reading of the previous day’s Journal. 

Then the House takes up any business that is on the ing pro- 
Speaker’s table (such as a message from the President, or a 
bill that has come back firom the Senate with amendments), after which 
it proceeds with unfinished business from the day before.' Formerly, after 
the completion of unfinished business, the “ morning hour” 
began. At every dziily session there was a morning hour “morning 
(it might be an hour or, if no other business pended, a 
whole afternoon). The standing cx)mmittees, which the Speaker called in 
regulzur order, brought forward bills for consideration. But the morning 
hour became obsolete aifter the establishment of calendar Wednesday. 
Since that lime certain days have been preempted for particuleir kinds of 
business, as has been explained, and on these days the House takes up 
the matters in hand, unless diverted therefrom by action which is 
explained in the next paragraph. Privileged committees take what is 
left, which is a good deal; and, towards the end of the session, they take 
almost everything if the majority floor leader and his steering committee 
think they need it. 

The regular order of business is nowadays varied more often than it 
was fifty or sixty years ago. For although certain days have been set 
aside for special purposes, the House may, by a two-thirds 
or unanimous vote or by a special order from the committee 
on rules, hand over any or eill of these days to privileged 
committees. Indeed it can fairlv be said that, towards the end of a 
session, the regular order of business is now almost wholly disregarded in 
the general stampede for a place in the front line. Every congressman, 
in these end-of-thc-session days, is working frantically to get his own 
cherished measures out of the legislative jam. Not all of these projects 
are worth salvaging; so the House selects the ones that seem to be most 
deserving, or which have the largest backing among the members, and 
these it shoves ahead of the rest. “Congress,"’ it has been aptly said, “is 
a single-track road.” * Passenger tra'n.', (important or urgent bills) get 
the right of way. There is so much tratfic that a lot of perishable fircight 
has to be shunted to the sidings. 

Every bill, of whatever sort, is nominally given three “readings.” 
The first reading merely involves the publishing of the bill’s title in the 


SPECTAI. 

DAYS. 


' The term “unfinished business,” strangely enough, does not include business that was 
left unfinished in the committee of the whole or^on days set aside for special puiposes (calendar 
Wednesday, consent calendar, private calendar, District of Cedumbia, etc.). 

*D. S. Alexander, HisUtry and Procedure oj the House of Representatives (Boston, 1916), p. 22a. 
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3. THE 
THREE 
READINGS. 


Journal and Congressional Record. The second reading of public bills Vhich 
raise revenue or mzike appropriations of money takes place in the com- 
mittee of the whole; of other public bills, in the House; 
and of such private bills as may still come up, in the Home 
“as in committee of the whole” (this involving a hybrid 
procedure). At the second reading amendments may be offered. In fact, 
the real disemsion of the bill, aside from its preliminary consideration 
by a standing committee, takes place at its second readii^. When the 
committee of the whole has finished with a money bill, it reports back to 
the House. Thereafter the proceedings are usu^ly of a formal nature. 
The Speaker says: “The question is on engrossment and third reading of 
the bill as amended.” ‘ Then the Congressional Record, in its next issue, 
announces that the bill was ordered to be engrossed and read a third 
time, was read the third time, and passed.* As a matter of fact it is not 
read a third time, except by title, unless some member (perhaps for 
purpioscs of obstruction) requests that it be read in full. When a bill is 
strongly opposed, however, the question of ordering engrossment and 
third reading may involve further debate and additional amendments 
with roll calls on each of these amendments and at the time of final 
passage. But when bills are considered under suspension of the fules, no 
amendments are in order. And when they are being considered under 
special orders from the committee on rules, permissible amendments 
arc often limited to those enumerated and described in the orders. 
After final passage by the House all bills are signed by the Spicaker, and 
transmitted to the Senate for concurrence. 

Four methods of voting arc used in the House of Representatives. The 
most common method is the viva voce vote. The Speaker says, first, 
“As many as arc in favor say ‘Aye’ and then, “As many 
ARE^TAK™ opposed say ‘No.’ ” The result may be inconclusive. 

On one notable occasion Speaker Cannon ruled that, 
although the Ayes made obviously more noise, the Noes had it. In case of 
doubt any member may demand a rising vote, technically known as a 


^ Engrossment means the typing of the bill exactly in the form that has been given to it 
before third reading and final passage. 

* Senators pride themselves on being more leisurely and deliberate. They were shocked 
when Vice-President Garner im^x^rted practices that had grown familiar to him as Speaker 
of the House. In swiftly tumbling words (according to an Associated Press report of April i, 
1933), he announced: ^^The question is, Sliall the bill be engrossed, read the third time, and 
passed? Inhere toeing no objection, the bill is passed.” Or, in another case, ‘‘Without objection 
the committee amendment will be agreed to, and, without objection, the bill as amended will 
be considered ordered engrossed for a third reading, read a third time, and passed.” On this 
occasion the Democratic floor leader demanded a reconsideration of ttic vote in order to have 
the purpose and content of the bill explained. The explanation lasted several hours without 
resulting in any amendment. 
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division. First those in favor rise to be counted; then those opposed. The 
Speaker thereupon declares the count and his announcement cannot 
be disputed or appealed. But one fifth of a quorum may demand the 
appointment of two tellers, one from each side of the question; and these 
tellers count the vote as the Ayes amd Noes successively pass between 
them at the head of the eenter aisle. 

Finally, the Constitution ^irovides that, if one fifth of the members 
present ask for it, the Yeas and Nays shall be recorded. A roll call must 
always take place, likewise, when the passing of any measure over the 
President’s veto is being decided. If a member expects to be absent at the 
time when the vote is to be taken, he pairs off with some member on the 
other side who also expects to be absent. This “pairing” is arranged by 
notifying the clerk. The pairs arc published in the Congressional Record 
immediately after the announcement of a yea-and-nay roll call. 

When the House has finished with a measure and transmitted it to the 
Senate, what does the latter body do with it? It may do any one of four 
things: it may pa.ss the measure without change, pass it in 
amended form, reject it outright, or let it die at the hands 
of a Senate committee. Senate committees, like those of the. 

House, have the privilege of pigeonholing all measures 
which they do not like. More often, however, the measure 
will pass the Senate after having l^een amended, in which case it must 
come back to the House for a vote of acceptance of such amendments. 
If the House accepts them, well and good; but if it declines to do so, the 
matter goes to a conference committee as has already been explained.' 
No bill or resolution can become a law unless both Houses have con- 
curred upon every word of it. 

Finally, when a bill has passed its various stages in both chambers, it 
is laid before the President for his approval or veto. If signed by the 
President, or if allowed by the efflux of ten days to become final 
a law without his signature (as the Constitution provides), steps in 
it goes to the archives of the state department and in due ^onal**" 
course is published in the statute book of the nation. Fhat, ixcbla- 
m brief, is the biography of a law. On the way to its des- 
tination, there are hills to be climbed and streams to be forded, so that 
among the myriad bills that start thcii journey, it is only the most robust 
that survive to the end. 

The House of Representatives was created in conscious imitation of the 
House of Commons, and it still bears, in many respects, the imprint of 
its paternity. Look down from the gallery and you will notice, standing 

‘Seep. 333. 


BtUS SENT 
TO THE 
SENATE FOR 
CONCUR- 
RENCE. 
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in a marble pedestal beside the Speaker, a gilded staff surmounted by 
an eagle. When the House adjourns, you will note that the sergeant-at- 
arm s takes this staff from its place and carries it out. When 
THE “mother the House resumes, he brings it back. When he is com- 
oF PARUA- manded by the Speaker to restore order, he shoulders this 

M]£NT^ ^ * * 

mace (as it is called), for it is his symbol of authority. But 
how many congressmen know that the mace, and all the ritual pertaining 
to it, developed in England long before America was discovered? There, 
it was originally a symbol of the royal presence in the House of Commons 
while the king presided in person at sessions of the House of Lords, The 
mace at Westminster with its gilded crown, and the mace at Washington 
with its gilded eagle — they are kinsfolk across the seas. 
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THE GENERAL- POWERS OF CONGRESS 


The basis of our political system is the right cjf th(‘ people to make and to alter their 
constitutions; but the constitution which at any time exists, until changed by an explicit 
and authentic act uf the whole people, is sacredly obligatory on all. — Washington. 


The Senate and the House of Representatives together constitute the 
national legislature or Congress of the United States. Before attempting 
to explain what this combined body docs, or can do, in the ^ongres- 
way of raising and spending money, regulating commerce, sionai. 
promoting agriculture, providing for the national defense, 
etc., it is desirable to present a general view of congressional powers as a 
whole — their nature and source, their scope and limitations, as well as 
the direction in which they have been moving during recent years. 

Congress is commonly spoken ol as the lawmaking branch of the 

national government, but it is a good deal more than that. Broadly 

regarded, it is the instrument by which the people frame, 

.1 . . , 1 • T 1 moreihan 

declare, and supervise the p^aicies ot the nation. It not only ^ law- 

lays down the law but conducts investigations to find out making 

what the law ought to be and whether it is being properly 

administered. It may even punish fOx coniempt any person who refuses 

to give information during these investigations.^ 'Phus it possesses a 

quasi -judicial power. It may, by action on the part of both its Houses, 

impeach and remove any civil officer of the United States. It may 

initiate proposals to amend the Constitution. It canvasses the electoral 

votes every four years; and under v ^retain circumstances, as already 

explained, its individual Houses may choose the President and Vice- 

President. Finally, it declares war — by joint resolution, not by statute. 

It does many things other than the making of laws. 


* McGrain v. Daugherty, 273 U. S. 135 (1937). See also M. E. Dimock, Congressional Investu 
gating Committees (Baltimore, 1929); E. J. Eberling, Congressional Investigations (New York, 1928); 
and M. N. McGear\% The Development of Congressional Inrfestigative Power (New York, 1940). 
In the American Political Science Review^ Vol. XXXI (1937;, pp. 680-685, appears an article 
by the last-named author on investigations occurring in the 6rst term of President F. D. 
Roosevelt. 
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TIIE POWERS 
OF CONGRESS 
ARE DELE- 
GATED 
POWERS. 


Nevertheless, with all its vast endowment, the authority of Congress 
is in no sense an unlimited power. Unlimited power cannot be exercised 
by any branch of the American federal government — executive, legis- 
lative, or judicial — or even by all three acting together. There are more 
limitations than in any other country, and the greatest of these limitations 
upon the powers of Congress arises from the theory of the Constitution 
itself. 

The Constitution of the United States, as has been already shown, is a 
grant or delegation of powers. In that respect it difiers from the con- 
stitutions of the several states, for in the states all powers 
exist as a result of the states’ original sovereignty. By the 
national Constitution, Congress gets only what is therein 
given; by the slate constitutions every state legislature gets 
whatever is not taken away. This difference is of vital 
importance, so vital that it can scarcely be overemphasized. The national 
Constitution is the source of all the authority possessed by Congress. 

Oceasionally it has been argued that, since the United States is a 
sovereign nation in its dealings with other countries, its legislative body 
(Congress) mast have all the powers which go witji inter- 
national. sovereignty whether they are conferred by the 
Constitution or not.^ Among such powers are the right to 
acquire new territory, to set up consular courts in foreign 
countries, and to restrict immigration. But nearly all the 
authority which a sovereign nation would commonly 
exercise in its dealings with other countries is already given to Congress 
by the power to regulate foreign commerce and the other broad powers 
which the Constitution lodges in the federal government. 

From time to time, likewise, the theory' has been advanced that, since 
there is a no-man’s land intervening between the jurisdiction of the 
states and that of the federal government, the latter is 
TwiuGirr entitled to take posses.sion of this area. In other words, 
ZONE OF whenever there is a problem which would ordinarily fall 

AUTHORlXy * 

into the residutil category of state powers, but which is in 
fact beyond the active power of a state to handle — in such cases, the 
national government should be permitted to deal with the problem. 
President Theodore Roosevelt argued for such a doctrine in one of his 
books.® Other writers, within the past few years, have gone so far as to 


ARE THERE 

“inherent' 
POWfERS OF 
INTERNA- 
TIONAL 
SOVER- 
EIGNTY? 


1 See W. W. Willoughby, Tk$ Constitutimd Law of the UmUd States (2nd edition, 3 vob., 
New York, 1929), Vol. I, p. 90. 

* The New NatUmalism (New York, 1910). 
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contend that Congress has power to do anything which the “general 
welfare” may require.* 

A word of comment on this general welfare clause seems desirable. 
Apparently it was not originally intended to enlarge the powers of 
Congress, but to limit the purposes for which Confess 
imgbt levy taxes. James Madison took that position, and he ihk general 
knew as much as any man <about what the framers of the welfare 
Constitution intended. He wrote: “The enemies of the new 
Constitution in their anxiety to prevent its adoption were professing to 
find in the above-quoted clause ‘an unlimited commission to exercise 
any power which may be alleged to be necessary for the common defense 
or general welfare.’ But, as Madison pointed out, there would be no 
reason for enumerating a long list of specific powers in the Constitution 
(Art. I, Sec. 8) if Congress had such a compiehcnsivc power to provide 
for the general welfare. The latter would surely include all the specific 
powers given to Congress and many more besides. It may be mentioned, 
moreover, that the expression “common defense and general welfare” 
was copied from the Articles of Confederation which provided that “all 
charges for war and all other expenses that shall be incurred for the 
common defense and general welfare . . . shall be defrayed out of the 
common treasury.” Yet no one ever suggested that the congress of the 
confederation obtained from this provision any comprehensive powers of 
genered welfare promotion. 

The question as to what is a general welfare purpose has often been 
presented to the courts for interpretation. May taxes be imposed to pay 
bounties to growers of sugar beets or some other commodity 

o c* * WHAT IS A 

which Congress de.sires to cncourag. ? May Congress raise “(jeneral 
money by tzixation to constnict irrigation works in a single weu ^e ” 
state, or help a city celebrate its centennial, or assist some 
section of the country that happens to have a crop failure? In such 
matters the courts have held that incidental private benefits or sectional 
advantages do not preclude the main purpose from being a general 
welfare purpose. On the other hand, die Supreme Court held in 1936 
that the processing taxes which were levied by Congress in the Agri- 
cultural Adjustment Act (1933) were unconstitutional.® One weakne.ssof 
these processing taxes from a constitutional standpoint (but not the 

*Jaines F. Lawson, The General Welfare Clause (Washington, 1934). The “general welfare” 
clause appears at the beginning of .Section 8, Article I, of tlie institution. It reads: “The 
Congress shall have power to lay and collect taxes, duties, imports, and excises, to pay the 
debts and provide for the common defence ahd general welfaie of the United States.” 

• The Federalist, No. 41 . * U. S. v. Butler, 297 U. S. i (1936). 
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only one) was that the proceeds from these taxes were not to be merged 
with the general revenues and then expended for any general welfare 
purpose which Congress might determine, but were definitely earmarked 
for payment without special appropriation to those farmers who would 
restrict their agricultural production and thus reduce a temporary sur- 
plus of farm products. Too much importance should not be attached 
to this decision, since it did not imply that- a tax imposed by Congress, 
as a means of augmenting its general revenues, would be declared un- 
constitutional because the proceeds were thereafter appropriated by it 
for the benefit of agriculturists alone. 

The majority decision (6 to 3) declared: 

The view that the clause grants power to provide for the general welfare, 
independently of the taxing power, has never been authoritatively accepted. . . . 
The true construction undoubtedly is that the only thing granted is the |X)wer to 
tax for the purpose of providing funds for the payment of the nation’s debts and 
making provision for the general welfare. 

But according to the minority: 

As the present depressed slate of agriculture is nalionwkh^ in its extent and 
effects, there is no basis for saying that the expenditure of public irion<‘y in aid 
of farmers is not within the sptxifically gi'antcd power of Congress to levy taxes 
“to provide for . . . the general welfare.” 

The next year (1937), howeviT, the Court sustained the constitution- 
ality of the Social Security Act by a bare majority, which included the 
three dissenters of the previous ycar.^ Mr. Justice C’ardozo, in delivering 
the opinion of the Court, had this to say about the controversial clause: 

It is too late today for the argument to be heard with tolerance that, in a 
crisis so extreme, the use. of the moneys of the nation to relieve the unemployed 
and their dcfxmdents is a use for any purptxsc nariowcr than the promotion of 
the general welfare. 

This reversal on the part of the Supreme Court did not evoke any wide- 
spread protest from the states, yet one can hardly escape the conclusion 
that if the dictum of Justice Cardozo is maintained — “When money is 
spent to promote the general welfare, the concept of welfare or the oppo- 
site is shaped by Congress, not the states” — then there will be an almost 
unlimited opportunity for invasion of the reserved rights of the states. 

With respect to the various other powers which the Constitution 
confers on Congress, two historic questions have arisen. The first was 

* Steward Machine Company v. Davis, 301 U. S. 548 (1937), and Hcivcring v. Davis, 
301 U. S. 619 (1937)- 
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this: could the grant of authority to the federal government be revoked? 
The several states, it was admitted, gave Congress certain powers in 
1 787. Could these individual states resume any of the powers 
which they had bestowed at that time? In other words, could 
a state nullify any power which was given to Congress by 
the Constitution? The second issue concerned itself with whether a state 
could resume all its original powers by seceding from the Union. Nulli- 
fication and secession, in other words, were tense political issues in 
American history many years ago, but both of them have long since been 
settled by the march of events. 

South Carolina in 1832 made her famous gesture of nullification based 
upon the contention that, whenever Congress went beyond the limits of 
power which appeared to have been granted by the Con- 
stitution, any state was at liberty to declare such action 
unauthorized and null.^ This doctrine found its advocate 
in Jolm C. Calhoun.- According to his interpretation of tliC Constitution, 
the states could refuse to obey any federal law which they deemed to be 
unconstitutional. Acting upon this concepdon of ultimate slate sover- 
eignty, South Carolina in 1832 attempted to nullify certain tariff laws 
which Congress had passed. But the attempt did not succeed. The federal 
government, under President Andrew Jackson’s leadership, took up the 
gage t>f battle and persuaded South Carolina to recede from her position 
of defiance. 


The que.stion of whether a state had the right, not merely to refuse 
obedience to acts of Congr^ s, but to withdraw from the Union alto- 
gether, and thus to repudiate the compact of 1 787, came to 
the front in a much more serious fo- m twenty-eight years a far 

later. Threats of secession had been made by various states more diffi- 
from time to time during the first half of the nineteenth prob- 
century, but it was not until December 20, i860, that any 


* A somewhat difFcrcnt doc'trinc c^f nullification had bten put forward by Madison and 
Jefferson in the famous ‘‘Virginia and Kcntucks Resolutions” <is a protest against the Alien 
and Sedition Acts of 17^8. According to the Kenti cky resolutions (second act), a nullification, 
by the sovereign states, of all unauthorized acts done under pretended constitutional power 
“is the rightful remedy’*; and, according to the Virginia resolutions, the .states, as parties to 
the compact of 1787, “have the right, and are in duty bound, to interpose for arresting the 
progress of the e\'ir* when the federal government exceeds its powers. 

* Calhoun’s doctrine may lie summarized into four propositions 1 . The Union is a compact 
of equal states. 2. The federal government was created by the states as their agent to carry out 
the terms of this compact as embodied in the Constitution. 3. The act of an agent, if beyond 
the scope of its authority, is null and void. 4. Each state has the right to decide for itself whether 
an act of the federal government is beyond lhe,scope of its powers. For a full statement of the 
doctrine see his SuOe Papers on Nullification (1834), also David F. Houston’s Critical Study oj 
Nullificalion in South Carolina (New York, 1896) 
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state took the actual step of seceding. On that date South Carolina once 
again assumed the initiative by declaring that “the union now subsist- 
ing between South Carolina and other states under the name of the 
United States of America is hereby dissolved.” Within a few months ten 
other southern states had taken similar action. 

The right to secede from the Union, and thus reacquire all the powers 
which had been surrendered by the states to Congress in 1 787, was based 
ci AIMS OF upon several contentions which need not be enumerated 
THE sEGEs- hcrc. Thcy may be epitomized in the old claim that the 
sioNisis. Constitution was nothing more than a treaty or compact 

among the states, and that the violation of its terms or spirit by some of 
the states freed the others from the obligation of being further bound by 
it.^ Daniel Webster and others replied that the Constitution was not a 
compact among the states but an agreement among the people. They 
pointed to the very first words of the Constitution, “We, the people of 
the United States ... do ordain and establish this Constitution.” The 
southern statesmen retorted by pointing to the very last words of the 
Constitution which provided for the establishment of the Constitution 
“between the states so ratifying the .same.” 

During tlic years preceding the Civil War the question was argued 
from every angle and with all manner of legal ingenuity. Both sides 
appealed to history, and distorted history, to support their 
OUTCOME (jf respective contentions. As for the Constitution itself, it was 
THESE found to be as mute as a dying gangster on the question of 

CLAIMS. whether the states could withdraw from the Union after 


once entering it. Nothing was said about that matter in the convention 
of 1787, cind naturally so, for the framers of the Constitution were not 
worrying about how to let the states out of the Union, but how to get 
them in. Along with many other far-off issues they left this one for pos- 
terity to handle, if it should ever arise. And eventually it did arise. Men 
argued bitterly about it in Congress, waged four years of fratricidal 
warfare over it, and finally settled the issue at Appomattox. 

Blood and iron gave their verdict in 1865. Since the day that Lee 
offered his sword to Grant, this stormy petrel of American politics has 
been at rest. No state has the right to take back any of the 

PF.RPETIJAL * 

NATURE OF powcFS Of functioDs which it agreed to give to the national 


THE UNION 
ESTABLISHED. 


government by the compact of 1787. These powers form 
the permanent endowment of Congress. They can be with- 


^Jefferson Davis, President of the Confederacy, in his message to the Congress of the Con- 
federate States (April 29, 1861) gave a full statement of the secessionist doctrine. This is 
elaborated in his Rise and Fall of the Confederate Government (2 vols., New York, 1881), Vol. 1 , 


pp. 1-258. 
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drawn in one way only — that is, by the concurrence of three fourths of 
the states as provided in the Constitution. 


Three points, accordingly, are now well established in American 
constitutional jurisprudence. First, the Constitution is a grant of powers, 
and Congress has no lawmaking authority save as is therein 
conveyed. Second, within its own sphere, as delimited by 
the Constitution, the authority of Congress is supreme. 

Third, no state has any right to nullify this supremacy by a 
refusal to recognize it, nor may individual states secede 
from the jurisdiction of the federal government. As Chief 
Justice Marshall phrased it in one of his great decisions:^ 


SUMMARY OF 
THE CONS n- 
TUnONAL 
BASES OF 
CONGRES- 
SIONAL 
ROWERS. 


The government of the Union is acknowledged })y all to be one of enumerated 
powers. But it is emphatically and truly a government of the people, in force and 
substance it emanates from them, its powers arc granted by them, and are to be 
exercised directly on them, and for their benefit. The people did not design to 
make their government dependent on the states. Therefore, the government of 
the Union, though limited in its powers, is supreme within its sphere of action. 
Its laws, when made in pursuance of the Constitution, form the supreme law of 
the land. It is the government of all that acts for all. 


But although the powers of Congress, as Marshall says, arc limited to 
those enumerated in the Constitution, this does not mean that no new 
powers can be added. Additional authority can be given 
to Congress by constitutional amendment; and on more sign of 
than one occasion this has been done. A noteworthy ex- federal 
ample was afforded by the .»ixtccnth amendment (1913), 
which widened the taxing power of the national government. Moreover, 
as has already been pointed out, t! e powers of Congress have been 
steadily widened by the process of judicial inteipretation. A government 
of enumerated powers is not by any means a government of static powers. 

This is what sometimes happens: Public sentiment begins by desiring 
some action which cannot be satisfactorily taken by the Icgislatuies of 
the states; then it demands action by Congress, although realizing that 
Congress has no clear constitutional p. »\ver so to act. Congress, in turn, 
yields to the pressure and takes the. action, leaving the question of con- 
stitutionality to the Supreme Court. If the Court feels that the popular 
demand is not merely capricious and transitory, bat more or less mature 
and persistent, and especially if it secs that a refusal to support the action 
of Congress would involve it in serious controversy or loss of prestige, 
it may decide to “reinterpret” the meaning of words or phrases in the 
Constitution. It may find a knotholV, as Mr. Justice Harlan once said, 

» McCulloch ». Maryland, 4 Wheaton 316 (1819). 
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big enough to push the doubtful measure through. The “general wel- 
fare” clause may well become such a knothole. 

Again why did the Supreme Court hold the National Labor Relations 
Act constitutional? Many of the employees brought under this act were 
not engaged in interstate commerce. But the m2uiufacturers who em- 
ployed them were; for they bought raw materials from other states and 
shipped finished goods to other states. Conflicts between employers and 
workers in one state, moreover, would affect production in other states, 
and thus obstruct the flow of interstate commerce.* Or, to take another 
illustration: after two federal child-labor laws had been invalidated by 
the Court, and after the states had failed to ratify a child-labor eunend- 
ment to the Constitution, Congress accomplished the same purpose by 
passing, in 1938, the Fair Labor Standards (Wages and Hours) Act. 
Unanimously the Court upheld the act.® 

When Congress possesses a power, must it exercise this power dirrclly 
or can it delegate the authority to someone else? Having the power to 
CAN CON- taxes, for example, can Congress turn over to the 

CRESS DELE- sccrctaTy of the treasury, or to a tax board, the function of 
POWERS TO determining what shall be taxed and at what rates? I'hc 
EXECUTIVE answer is in the negative. Powers granted to Congress by 
OFFICERS? Constitution cannot be farmed out, but must be exer- 

cised directly. The substance of power may not be delegated. On the other 
hand, it is obvious that Congress cannot be expected to embody in statu- 
tory form all the minor regulations which arc needed in connection with 
the administration of the laws. Hence it is allowable to authorize some 
executive officer (usually the President, or the head of a department, or a 
national board, such as the interstate commerce commission) to make 
these detailed rules. C^Iongrcss lays down the general provisions by 
statute, but within the scope of these provisions it may give discretionary 
power to some federal officer or board. And this discretionary power 
may be of far-reaching scope, as has been demonstrated within the past 
few years.® 

This principle that the substance of legislative power must not be 
delegated was vigorously reaffirmed by the Supreme Court in the 
Schechter Case (1935). The National Industrial Recovery 
scHKGHTF.R Act of 1 933 confciTed upon the President extensive author- 
CASE. approve or reject codes of fair competition prepared 

by industries and submitted to him. Congress, in passing this important 


* N L R B y. Jones and Laughlin Steel Corporation, 301 U. S. i (1937). 

* United States v. Darby Lumber Company, 3120. S. 100 (1941). 

* See pp. 595-527. 
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statute, did not set up any adequate standards whereby codes should be 
approved or rejected by the President, but left the ultimate decision to 
his executive judgment. The Supreme Court held that the act involved a 
delegation of legislative power by Congress and for that reason was un- 
constitutionid. The Court also held the act to be unconstitutional for 
another reason: namely, because it attempted to control industries which 
were not engaged in interstatp commerce.^ 

Some other questions arise concernii^ the delegation of legislative 
power. Can Congress turn over any of its jxjwers to the states? Can it 
submit laws to a referendum or vote of the people, as is done 
in some of the states? The answer is No in both cases, delegate 
Power to grant patents, or to establish post offices, or to fix powers 
the standards of weights and measures (all of which powers states or 
are vested in Congress by the Constitution) cannot be turned 

VOTERS^ 

over or formally delegated to the state legislatures. On the 
other hand, without any formal delegation, the national government 
may permit the slate legislatures to exercise certain powers (not pro- 
hibited to the stales by the Constitution) until such time as Congress 
proceeds to assume these jiowcrs. Some illustrations of this will be given 
presently.® Nor is it permissible for Congress to hold a national referendum 
on the adoption or rejection of any measure. But there is nothing to 
debar Congress from authorizing an advisory popular vote to ascertain 
the wishes of the people (on the question of declaring war, for example) 
so long as it reserves to itself ffie final decision and action. 

Having thus seen the constitutional basis of its authority and the scope 
of its exercise, let us turn to the actual powers of Congress. I’hesc may be 
classified in various ways. One mctl od of classification is 
according to the form in which they are granted, whether 
in express terms or by implication. Another is according of the 
to the degree of obligation imposed, in other words, whether 
they arc permissive or mandatory. A third distinction relates 
to exclusive and concurrent powers. 1 '^willy, and most significant of all, 
is the classification of the powers of Congress according to their nature 
and importance. 

Does Congress possess only those powers which are granted by the 
Constitution in exy>ress terms? Or does Congress also possess powers 
which, though not expressly granted, may be reasonably 
implied? The Constitution, for example, expressly gives and 
C ongress the right to borrow monVy. Does that express implied 
power carry with it the implied right to issue bonds, to 

I See p. 70, footnote 2, and pp, 445 446. * See p. 358. 
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HAMILTON'S 

VIEW. 


JEFFERSON’S 

VIEW. 


employ bond salesmen, and even to establish banks in order to facilitate 
the exercise of the borrowing power? This question arose at a very early 
date. Hamilton and the Federalists argued that there ought 
to be no strict construction of the Constitution's terse 
phraseology, no reading of the words with a microscope and 
a dictionary. They contended that, wherever an express power had been 
granted, this express grant should be construed to carry with it whatever 
implied powers were “necessary and proper” to make the will of Congress 
eflective.^ 

Jefferson and the Anti-Federalists took the opposite ground, maintain- 
ing that the long enumeration of express powers granted to Congress in 
the Constitution was meant to be complete, and that other 
powers should not be added by implication. They argued 
that if this implied-powers doctrine were allowed to prevail, 
there would be no end to the expansion of the federal government's 
authority. Congress might assume all sorts of things to be “necessary 
and proper” for doing its work. 'The preservation of states’ rights, they 
felt, made it essential that Congress be kept to a strict and literal inter- 
pretation of its delegated authority. 

Between these divergent views, the Supreme Court, in a most notable 
decision, took a stand which upheld the Federalist claim. “The sound 
construction of the Constitution,” said Chief Justice Mar- 
supKEME shall in this decision, “must allow to the national legislature 

COURTS that discretion wath respect to the means by which the 

powers it confers are to be carried into execution, which 
will enable that body to perform the high duties assigned to it in a 
manner most beneficial to the people.” A narrow construction, he 
declared, would hamper the operations of government and make it 
incapable of performing the functions that it was established to perform. 
Then Marshall drove home the Court’s decision in these forceful words:® 


Let the end be legitimate, let it be within the scope of the Constitution, and 
all means which are approyjiiate, which are plainly adapted to that end, and 
which are not prohibited but consist with the letter and the spirit of the Constitu- 
tion, are constitutional. 

An express power, in short, may be carried beyond its own phraseology. 
The doctrine of implied powers was thus given recognition in 1819, and 
it has ever since been a well-establishexl rule or principle of American 
constitutional interpretation. 

' See Art. I, Sec. 8, par. 12 of the Coastitution. 

* McCulloch V, Maryland, 4 Wheaton 316 (1819). 
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Some erf the most important functions which the federal government 
performs today have their basis in “implied” powers. The right of 
Ciongress to provide for the establishment and supervision 

^ ^ SCOPE OF 

of national banks, federal reserve banks, and various other i-he 
banking or credit institutions, is not an express power, for “implied” 
the Ck>nstitution contains no mention of banks or banking. 

The power is implied, or at any rate has been held by the Supreme Court 
to be implied, in the express power to borrow money on the credit of the 
United States. The right of Congress to regulate the food and fuel con- 
sumption of the country or even to take over industries in times of 
national emergency is nowhere expressly granted in the Constitution. 
It is clearly implied, however, in the express power “to raise and support 
armies.” If it is necessary to commandeer an aircraft factory to “support” 
the armed forces. Congress has the power to do it.* 

Nor, again, docs the Constitution expressly give Congress the right to 
regulate the stock exchanges, or the issue of securities, yet this authority 
is implied in the power to regulate commerce among the several states. 
The power to establish carries w'ith it the pow'cr to maintain; the power 
to regulate implies the power to create agencies of regulation; the power 
to do a thing implies the right to choose the means of doing it. Bear in 
mind, however, that Congress is not the judge of its own implied powers. 
The Supreme Court is the final arbiter in such matters and, on several 
occzisions, it has denied congressional claims to implied authority.® 

The powers grante.d to Congress by the Constitution are mostly 
permLssive in character: that is to say. Congress may or may not exercise 
them, as it sees fit. It may use these permissive powers much, 
little, or not at all. The clause which provides that C .ongress and per- 
shall have power “to borrow money on the credit of (he missive 
United States” obviously does not mean that Congress shall 
go out and borrow money whether the country is in need of it or not. 
Thus it Ls with the power “to grant letters of marque and reprisal.” It has 
granted none during tlie past eighty years. 

On the other hand, there arc some powers which, notwithstanding 
their permissive phraseology, arc mandatory in eflcct. Whenever, for 
example, some action on the part of Congress is necessary to make a pro- 


‘ Many other illustrations might be given; for, as Professor J. M. Mathews has said (T/trf 
American Constitutional System, 2nd edition, New York, 1940), the implied powers of Congress 
are more numerous and more extensive than its express powers. One might ask where Con- 
gress got the power to punish theft of the mails and to establish the parcel post, or to provide 
for unemployment compensation and old-age; pensions, or to pass pure food and drug acts. 
In some instances, an implied power is derived from an express power, not directly, but at 
second hand, one implied power having given birth to another. 

* For examples, sec pp. 400-401 . 
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vision of the Constitution effective, it can hardly be argued that the 
function of Congress is a discretionary one. To give an illustration: the 
puRAsc- Constitution provides that the Supreme Court shall have 
OLOT.Y js appellate jurisdiction “under such regulations eis Congress 
sImII make.” But if Congress should establish no regulations, 
ON THIS the court would then have no appellate jurisdiction and 
POINT. entire judicial system would be in chaos. Obviously the 

words of the Constitution on this point, although they seem pennissive, 
are, in fact, mandatory. 

Again, the Constitution provides for a reapportionment of scats in 
the House of Representatives after every decennial census, this census to 
be taken in such manner “as Congress shall by law direct.” But if 
Congress fails to provide the machinery and the money for taking the 
census, the reapportionment prescribed by the Constitution cannot lx: 
made. Congress is, therefore, under obligation to provide for the taking 
of a censns, even though the Constitution does not specifically require it 
to do so. On the other hand, if Congress fails to have a census taken, or 
neglects to provide for a reapportionment of seats after a census, as it 
did after the census of 1920, there is no way of applying compuluon. 
The Supreme Court will not order Congress to vote money or to pass a 
law; for, if the Court were to issue such an order, there would be no way 
of enforcing it. It could hardly put Congress in prison for contempt. 

Then there is the distinction between exclusive and concurrent powers. 
A power is exclusive, as in the case of coining money or declaring war, 
when the Constitution l\as granted it to Congress and also 

EXCI.IISIVE , . , . , .... ,,,, 

AND CON- denied it to the states; otherwise it is concurrent. 1 he states 
ciiRRENT have concurrent power to “fix the standard of weights and 

POWFRS 

measures” and even to regulate some phases of interstate 
and foreign commerce (mainly for the protection of public health and 
safety.) ‘ But frequently the power is of such a nature that, when Congress 
has zicted, no room is left for any competing or supplementary legislation. 
Congress has power to enact laws relating to bankruptcy, but except for 
three brief periods, bankruptcy was left altogether to the states until 
1898. A federal statute of that year, however, occupied the field so 
completely that the earlier state laws had to be repealed or suspended; 
for whenever a conflict arises in matters of concurrent power, the state 
laws give way to the federal laws. Another illustration: the Constitution 
gives Congress power to “establish a uniform rule of naturalization,” 
but not until 1817 did the Supreme Court, abandoning its earlier posi- 

^ CJoolcy V. Board of Port Wardens, 12 Howard 299 (1851); KclJy v. Washington ex. rel 
Foss Company, 302 U. S. i (1937). 


EXCI.IISIVE 
AND CON- 
CURRENT 
POWERS. 
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tion, hold this power to be an exclusive, rather than a concurrent, power.* 
Concurrent powers, though as a general rule merely implied, may be 
conferred by the Constitution upon both Congress and the states in 
express terms. For example, the eighteenth amendment, which was 
repealed in 1 933, entrusted its enforcement to Congress and the several 


THE FOUR 
CROUPS OF 
POWERS PRO- 
VIDED FOR 

IN THE con- 
stitution: 


states concurrently. 

Broadly speaking, all Icgisjativc powers are divided by the Constitution 
into four groups: First, there are certain powers which are forbidden 
to be exercised, either by Congress or by the states. Second, 
there arc various powers vested in Congress alone, to the 
exclusion of all state authority. Third, there are a few 
concurrent powers, which Congress and the state author- 
ities share. And finally, there are all the remaining powers 
of government forming a residuum which reverts to the states.® 

The powers prohibited cither to Congress, or to the slates, or to both, 
possess a considerable range. Some are powers which no free government 
should ever exercise: for example, the power to pass bills 
of attainder, or to enact ex post facto laws, or to deprive 
anyone of his life, liberty or property, without due process 
of law. The exercise of these powers is forbidden to both 
the national and the state governments. 

But, in addition, there are othcT powers, not by their 
nature despotic or arbitrary, which had to be vested in some 
central authority and hence were prohibited to the states, 
so that they might always L>e exercised by Congress alone. 

The states, accordingly, were forbidden to make treaties, to coin money, 
or to lay taxes on cither exports or Imports. 

The Constitution contaias eighteen clauses expressly granting powers 
to the national government, hence the customary reference to “the 
eighteen powers of Congress.” There are really more than ^ powers 
eighteen powers, however, becau.se some of the clauses con- given to 
vcy more than one. The section which contains the enumer 


1. POWERS 
PROHIBITF.D 
TO BOTH 
THE NAITON 
AND THE 
STATOS. 

2. POWERS 
PROHIBITED 
TO THE 
STA'IES ONI.Y, 


CONGRESS. 


' Ctiirac v. Chirac, 2 W'hcaton 259. 

* The division may be made somewhat cicarer (perhaps by the following diagram: 



Let the ellipse represent the totality of governmental powers. Then Circle A includes all 
powers granted to the national government. Circle B all powers reserved to the states; Seg- 



360 


THE GOVERNMENT OF THE UNITED STATES 


ation of these powers is the longest single section in the Constitution and 
also the most important.* It furnishes the national government with its 

ment C, the few powets which are concurrent powers, i.c., exercisable by both federal and 
State governments; Segment D, powers prohibited to the nation; and Segment E, powers 
forbidden to the states. The following arc some of the more important powers that would be 
placed within the aforementioned circles and segments: 


National Powers 

Concurrent Powers 

i*ROBlBmONS UPON 

THE Nation 

Probiiutions upon 

A the States 

State Powers 

To conduct for- 
eign affairs. 

To raise and 
support armies. 

To maintain a 
navy. 

To regulate for- 
eign and inter- 
state commerce. 

To coin money. 

To establish a 
postal service. 

To grant pat- 
ents and copy- 
rights. 

To admit new 
states. 

To tax. 

To borrow 
money. 

To charter 
banks and 
other corpora- 
tions. 

To promote 
agriculture. 

To foster educa- 
tion. 

To abridge free- 
dom of worship 
or of the press 
or of assembly 
or of petition. 

To deny any of 
the other priv- 
ileges enumer- 
ated in the Bill 
of Rights (see 
Amcn^nents 
I-X). 

To permit slav- 
er)' in any ter- 
ritory within 
the national ju- 
risdiction. 

To abridge the 
suffrage of cit- 
izens on ac- 
count of sex, . 

To give prefer- 
ence to one 

state over an- 
other in mat- 
ters of com- 
merce. 

To keep troops 
or ships of war 
in time of 
peace. 

To enter into 
any treaty. 

To com money 
or issue bills of 
credit. 

To pc'iss any law 
impairing the 
obligation of 
contracts. 

To lay any tax 
or duty on im- 
ports. 

To abridge the 
privileges or 
immunities of 
citizens of the 
United States, 
or deprive 
them of life, 
liberty or prop- 
erty without 
due process of 
law or deny to 
persons within 
their jurisdic- 
tion the equal 
protection of 
the laws. 

To abridge the 
voting rights of 
citizens on ac- 
count of race, 
color, previous 
condition of 
.servitude, or 
sex. 

To make and en- 
force the ordi- 
nary civil and 
criminal laws. 

To establish and 
control local 
government. 

To conduct elec- 
tions. 

To regulate com- 
merce and in- 
dustry within 
the state. 

'Fo protect the 
life, health, and 
morals of die 
people (the ‘po- 
lice power”). 



To pa.ss any bill of attainder or ex 
post facto law. To grant titles of 
nobility. To levy duties on exports. 



' Article I, Section 8. But many — more than a dozen - - of the powers of CSongress arc 
^ be found elsewhere in the Constitution: for example, the power to override the veto, admit 
new states, make all needful rules and regulations respecting the territory and other property 
of the United States, etc. 
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motive power, and, indeed, without this particular section Congress 
would be a body of very little consequence. This section gives momentum 
to the whole national mechanism. 

Taken as a whole, the legislative powers granted to Congress in these 
eighteen clauses of the Constitution may be grouped under eight headings: 
I. Financial, the power to levy taxes, to vote appropria- 

• *’ * ^ t tr HOW THESK 

tions, and to borrow monejr. a. Commercial^ the power to powers may 
regulate foreign and interstate commerce. 3, Military^ the glassi- 
power to declare war; to raise and support armies; to pro- 
vide for the organization, arming, and calling forth of the militia; to 
maintain a navy; and to make rules for the government of the land forces. 
4. Monetary^ the power to coin money, to regulate the value thereof, and 
to protect the currency against counterfeiting. 5. Postal^ the pov'er to 
establish post offices and post roads. 6. Judicial^ the power to establish 
inferior courts and to determine the composition and appellate juris- 
diction of the Supreme Court. 7. Miscellaneous^ including powers in 
relation to naturalization, bankruptcy, patents, copyrights, and the 
government of the District of Cblumbia and other places (such as navy 
yards) purchased with the consent of the states. 8. Supplementary^ the 
power to make all laws which may be found “necessary and proper for 
carrying into execution the foregoing powers.” 

Not all of these powers are of equal scope and importance. The first 
three categories — financial, commercial, and military — are of greater 
significance than all the others put together.^ 

Naturally enough, no er^imc ration of powers retained by the states 
is made in the Constitution. There was no need for it; the states merely 
retained all that they did not give away. When an indi- 
vidual gives a deed of certain properties, he does not think wiiicti re- 
it necessary to accompany tliis grant with a list of all the 
properties that he retains. Thus powers not conveyed by 
the Constitution to Congress, and not prohibited to the states, are state 
powers. The residuum of powers which remains with the states is very 
large, including nearly the whole u ‘Id of civil and criminal law, the 
chartering of corporations, the supervision of local government, the 
maintenance of order, the control of education, and the general admin- 
istration of many things which touch the daily life of the people. 

Congress is piopularly said to be the nation’s lawmaking body. As such 
it enacts laws within the scope of its constitutional powers. But Congress 
is also, in a very real sense, an administrative body, it controls and 
directs the whole work of administering and enforcing its own laws. 

* They are dealt with in Chapters XXIII, XXIV, XXV, and XXX of this book. 



362 


THE GOVERNMENT OF THE UNITED STATES 


Congress provides the money without which the laws could not be ex- 
ecuted or justice administered. It determines the pay of everybody in 
the service of the federal government. When Congress 

ADMINIS- , . . ^ ° 

TRATivE makes an appropriation of money to buy land and build a 

WORK OF post-office building, for example, the appropriation is made 

in the form of a law; but the action is to all intents a 
business deal, and the ordinary citizen looks upon it as such. Probably 
three fourths of the national “laws” are simply the outer garments of 
administrative action. Congress holds the purse strings and thereby 
controls the mainsprings of governmental authority, f6r without money 
there is little that any government can do. 

Likewise the Congress of the United States is a supervising, inspecting, 
scrutinizing, investigating V>ody. It has a right to know, before voting 
ITS SUPER- more money this year, how last year’s money was spent. 
visoRY It has a right to know, before voting money for nf;w j)ro- 

woRK. jeets, whether the expenditure is necessary. To this end it 

receives all manner of reports, calls for data, imposes restrictions, makes 
rules, and exercises supervisory functions on a huge scale. It may in- 
vestigate anybody or anything at any time.' When it does so, it becomes 
vested with many of the functions and most of the authority of a court. 
During the past few years congressional committees have probed into 
government contracts, shipping facilities, flood control, soil erosion, 
aircraft production, and a dozen other matters. 

Surveying the general powers of Congress, therefore, one might say 
that they are legislative, administrative, supervisory, and investigative — 
with their importance in the descending order named. We 
call Congress a lawmaking body because legislation is its 
most important function; but that function, it should be emphasized, is 
by no means the only one. If Congress did nothing but make the laws, in 
the strict sense of the term, it would do its work in a few weeks every 
year.® But it sits for a great many weeks because there arc countless other 
things to do. Congress, not the President, is the basis on which the 
American system of national government rests, although few citizens 


SUMMARY. 


* Provided that the inquiry is rea.sonab]y conducive to the wise and effective exercise of 
its legislative powers (McGrain v, Daugherty, 273 U. S. 135, 1927). I’he (Jourt decided in 
1880 that Congress could not promiscuously explore the private affairs of citizens in the course 
of a lawful investigation (Killx»urn v. Thompson, 103 U. S. 190). 

* The terra “legislature,*’ in fact, is somewhat misleading. It is not derived from the primary 
functions of early representative assemblies. Those assemblies were convoked by the executive 
for the purpose of voting revenue and supply, a function that should be differentiated, even 
today^ from that of enacting statutes; and they developed a habit of insisting that redress of 
grievances should precede supply. When Congress passes money bills or when it investigates 
the conduct of the executive, its activity Is, from the standpoint of history at least, fundamental. 
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realize it. For although Congress may exalt the President to a high 
pinnacle of authority by giving him a wide range of discretion within 
the bounds of law, it can always take away from him what it has 
given. 

The powers of Congress have been growing ever since its first session, 
not steadily, but by fits and starts. Many people have deplored this 
relentless march of federal centralization. They point out 

• ^ 1*H£ iiN“ 

that as the powers of Congress expand, those of the states croachment 
must contract. This may be true, but the expansion of states’ 
federal authority has been the inevitable result of growth 
in the size and complexity of the country’s political and economic 
problems. Problems which used to be local have become national. 
Commerce and communication, industry and investment — they have 
expanded to a point where they require national regulation, as that is 
the only kind of regulation that can hope to prove eflective. The country, 
moreover, has grown more nationally minded. The dread of a strong 
central government and the old iasistcncc on states’ rights have been 
passing away. People arc more tolerant of federal intervention than they 
used to be. The UniUxl State.s have become united. 

But there are dangers in this tendency to look towards Washington 
for a solution of all the nation’s problems. Too much centralization in 
the body politic may lead to a paralysis of the extremities, 

Moreover, there is such a thing as overburdening a govern- dangers 
ment and breaking it down. No centralized administration, 
howsoever efficient, can hop.: to supply the entire governmental require- 
ments of 140,000,000 people in the twentieth century. It must, perforce, 
leave much to local self-determination. The question is how much. As 
little as it can? Or as much as the states and municipalities show them- 
selves competent to do? That is an issue on which opinions will continue 
to differ. 

Congress, in the exercise of its powers, enacts too many laws. So do the 
state legislatures. There are said to lx: about two million laws and 
ordinances at present effective in loc United States, or 
supposed to be effective. This is a mere guess, however, for 
nobody has ever counted them all. The enacting, revising, 
amending, interpreting, and enforcing of laws has become one of our 
great national industries. There is never any depression or unemployment 
in this field of activity. When industry lags, the laws increase. Statutes 
fly from the forty-nine legislative capitals in the United States like sparks 
from so many anvils. Our legislators seem to have forgotten the beatitude 
that it is more blessed to repeal than to enact. 
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Laws beget laws. Give a statute time and it will have its own progeny. 
The increase is like that of microorganisms, by geometrical progression. 
A WARNING Fathers of the Republic foresaw the dangers of ovcr- 

FROM THE legislation and desired to guard against it. Thus, we read 


PAST. 


in The Federalist: ^ 


It will be of little avail to the people that the laws are made by men of their 
own choice, if the laws lie so voluminous that riiey cannot be read, or so inco- 
herent that they cannot l>e understood; if they be repealed or revised before 
they are promulgated, or undergo such incessant change^ that no man who 
knows what the law Is today can guess what it will be tomorrow. 

We have long since passed this stage. Think of the New York police- 
man who carries in his pocket a list of the seven thousand ordinances 
which he is expected to enforce. He is merely the sauntering symbol of a 
great city’s legal helplessness. Our laws are too voluminous to Ije read, 
too incoherent to be understood, and often too absurd to be enforced. 
This is particularly true of the host of regulatory statutes which control 
the way in which private business can be carried on. The situation points 
to the greatest obsession of the American people: namely, a faith in the 
remedial potency of legislation. Laws do not get a nation out of trouble; 
sometimes they draw a country farther into it. The incessant passing, 
amending, and repealing of legislation creates an atmosphere of uncer- 
tainty in which “no man who knows what the law is today can guess 
what it will be tomorrow.” 
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NATIONAL TAPCATION AND REVENUES 


Taxes are the sinews of the commonwealth. — Cicero. 


THE MORE 
IMPORTANT 
OF ALL GOV- 
ERNMENTAL 
POWERS 


Having surveyed the general powers of Congress and explained the 
basis upon which they rest, it is now appropriate to examine the more 
important of these powers, one by one, to see how they arc 
exercised. First among these is the revenue jiower, the ^"one 
indispensable power” that every government must have. — 
for no government can function without revenue. Every 
government must have j>ower to tax, in other words, to 
compel its people to pay for its support. 

A tax may be defined as a burden or charge imposed by a legis- 
lative authority upon persons or property as a means of raising money 
for public purposes. Taxation, therefore, is simply the 
taking of private property for public use under conditions 
determined by law. 

Taxes differ from most o^her payments in two ways. First, they are 
compulsory payments. No one need pay interest, rent, wages, or prices, 
unless he agrees to do so; but taxes ai c not the result of any 
bargain. They are levied without rell^rence to the initiative 
of those upon whom they fall, except, of course, insofar as 
these individuals by their votes have an influence in deter- 
mining the taxing policy of the government. Second, taxes 
are not adjusted to the amount of service rendered. The man reference 
who rides a hundred miles on a railroad pays more than r^^dere^^ 
the one who goes half that distance, because he gets more 
for his money. But the man who pays a thousand dollars in taxes does not 
necessarily get more in benefits from the government than the one who 
pays five hundred dollars. In fact, he may not get as much. This may 
appear to be unfair, but there is no way of avoiding it. 

It would not be possible to base taxes upon individual benefit because 
there is no way of knowing how much advantage any individual receives 
from the government’s work. Do some citizens obtain more advantage 
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than others from the maintenance of law and order, or do till derive 
alike? Who get the greater benefit from well-kept streets — those who 
drive their motor cars over them, or those whose dwellings 

WHY TAXKS 

CANNOT BE front upon the highway? Is the community’s expenditure 
ADJUSTED TO upon the public schools solely for the benefit of those who 

B£N£F1TS ^ ^ 

send their children here? Can it be doubted that the raising 
of the general standard of literacy is of advantage to everybody, irrespec- 
tive of parental status? Taxes cannot be adjusted to service; and, even if 
they could, it would be unwise to do it. The general interest requires 
that everyone shall enjoy the benefits of national defense, police and 
fire protection, public education, and the safeguarding of the public 
health, whether able to pay or not. So taxes arc levied to cover the cost 
of these things by placing the burden upon those who seem best able to 
bear it. 

Taxes are of various sorts and may be classified in several ways. 
According to their purpose, they may be designated as either fiscal or 
regulative. The former are levied for the sole purpose of 
securing revenue, while the latter arc intended (in part at 
taxes: least) to bring about social or economic rcadjuslinents. 

Incidentally they produce revenue, but that is not tlieir 
INC TO sole purpose. I'hc general property tax and tlie sales tax are 

purpose: examples of a purely fiscal tax, while a protective tariff is 

REGUL>mvE regulative in character, since it is designed to promote 
industry at home. Surtaxes on large incomes, and heavy 
taxes on inheritances, arc also regulative in the sense that they aim 
to reduce swollen fortunes. The federal tax on narcotics is another 
example of a regulative tax. Taxation may, of course, be both fiscal 
and regulative in purpose, and often a tax system is so designed. 

Another classification of taxes is based upon their assumed '‘incidence’' 
or final resting place. Direct taxes, such as taxes on land and poll taxes, 
are supposed to stay where they are placed in the first 
iNG^To^*^^" instance. But indirect taxes, such as customs duties, taxes 
incidence: on the net income of corporations, and excises upon liquor 

iNDi^cT^^ and tobacco, are laid upon the importer, manufacturer, or 
merchant, with the expectation that they will probably be 
shifted to the shoulders of somebody else, usually the ultimate consumer. 
These suppositions, however, are not always in accordance with the facts. 
Even direct taxes are occasionally shifted, while indirect taxes under 
some circumstances may remain where they are placed. For this reason 
the classification of all taxes into two categories, direct and indirect, is not 
very useful. 


2. accord- 


incidence: 

DIRECT AND 
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LIMITATIONS 
ON THE TAX- 
ING POWER 

OF congress: 

I. TAXES 
MtfST BE 
1.EV1ED FOR 
A PUBLIC 
PURPOSE. 


*2. TAXES 
MUST BE 
UNIFORM. 


In general, the federal government can levy almost any kind of tax, 
whether fiscal or regulative, direct or indirect; but there are certain 
limitations upon its taxing power. These restrictions, which 
are imposed by the Constitution, were originally deemed 
to be of great importance, but they are no longer so re- 
garded. For example, the Constitution limits the purposes 
for which taxes may be imposed. Congress may not levy 
any tax except ‘‘to pay the debts and provide for the com- 
mon defense and general welfare of the United States.” 

That, of course, is not a stringent limitation because the 
term “general welfare” is such a broad one.^ 

In the second place, the Constitution requires that all duties, imposts, 
and excises imposed by the authority of Congress shall be uniform 
throughout the United States. This does not moan, however, 
that all the slates must contribute equally. Congress, in 
the exercise of its discretion, may adjust the burden of 
national taxation so that more will fall upon one area or section of the 
population than upon another, or more upon one class of people than on 
another. A tax on stock transfers is not void for want of uniformity, 
altliough virtually all such transactions take place in large cities and not 
in rural districts. Uniformity, within the meaning of the Constitution, 
means thal the tax must bear with equal weight wherever the subject of 
the tax is found. For example, a tax upon alien immigrants has been held 
to be uniform despite the fact that more than 95 per cent of it is collected 
at the port of New York. On the othi^r hand, a tax would not be uniform 
if it made diseriminations between the same things in dificrent parts of 
the country; for example, if levied upon incomes or inheritances at a 
10 per cent rate in some states and at a 20 per cent rate in others. But 
it may be levied at different rates on incomes or inheritances of different 
size. I’he requirement of uniformity does not prevent the imposition of 
graduated lax rates on such things. As a matter of fact, federal taxes on 
incomes, gifts, and inheritances are steeply progressive: that is, the higher 
you go in the scale, the heavier is the rate of taxation. 

The rule relating to geographical uniformity is reinforced by another 
clause of the Constitution which provides that no preference shall be 
given by any regulation of commerce or revenue to the 
ports of one state over those of another. This requires that aSong^^ 
customs duties on any class of commodities shall be levied at 
the same rate at every port of entry. Not only this, but the 


ENTRY. 


' Its scope and application have been discussed in the chapter on "The General Powers 
of Congress.” Sec pp. 349“35®- 



368 


THE GOVERNMENT OF THE UNITED STATES 


methods of determining valuations for duty must be the same. It diould 
be mentioned, however, that goods coming from a country with which 
the United States has a reciprocal trade treaty are admitted at a lower 
rate of duty than is imposed upon goods of exactly the same kind coming 
from a country with which there is no reciprocal treaty. This does not 
violate the rule of uniformity. 

A third limitation upon the taxing powers-of Congress relates to exports 
and to internal tariffs. “No tax or duty,” declares the Cionstitution, “shall 
3 NO TAX upon articles exported from any state.” This docs 

MAY BE ijud not simply mean, as the words at first glance would seem to 
ON EXPORTS, imply, articles exported from one state to another state of 
the Union. It includes articles exported from any state of the Union to a 
foreign country.^ Hence, Congress is prohibited from taxing exports; 
and may tax imports only. This prohibition of taxes on exports, it will be 
remembered, was originally placed in the Constitution at the insistence 
of the southern states which feared that their commerce might be injured 
if taxes were laid on the export of tobacco and other agricultural staples. 
The prohibition of customs duties as between the states is even more rigid, 
since a state cannot, without the consent of Congress, impose taxes upon 
cither imports or exports.* 

In some respects, the provision that Congress may not tax exports to 
foreign countries has been unfortunate. It has deprived the United States 
of a means whereby the depletion of natural resources might 
have been slackened. Exports of timber amounting to many 
millions of dollars have gone untaxed — notably to the I’ar 
East, thus greatly diminishing our available supply. During the years 
immediately preceding the outbreak of war with Japan, moreover, 
countless shiploads of oil, scrap iron, and other materials went to that 
country without yielding a single dollar in export taxes. It should be 
mentioned, however, that the prohibition of taxes on exports docs not 
restrain Congress from regulating export trade otherwise than by taxing 
it, or even from prohibiting such trade altogether. 

As regards duties on imports. Congress has full power. It may levy 
import duties of any sort and at such rates as it may determine. This 


rrs UNFOR- 
TUNATE 
INFLUENCE. 


’ American Steel Speed, 192 LI. S. 500 (1904). 

* “No state shall, without the consent of the Congress, lay any imposts or duties on im- 
ports or exports, except what may be absolutely necessary for executing its inspection laws: 
and the net produce of all duties and imposts, laid by any state on imports or exports, shall 
be for the use of the treasury of the United States; and all such laws shall be subject to the 
revision and control cf the Congress.” Article I, Section 10, par. 2. By means of their “use 
taxes,” however, some of the states are in effect levying upon goods imported from other 
states. 
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power to taix imports has been continuously used by Congress, as every 
one knows, since the establishment of the Republic. In 
earlier days, the main purpose of a tariff on imports was 
to obtain revenue and only incidentally to protect Ameri- toe power 
can industry. But, in the course of time, this order was re- 
versed; the tariff became primarily an agency of protection 
and only in a secondary sense; a means of providing the national govern- 
ment with revenue.^ 


A fourth constitutional limitation on the taxing power of Congress 
concerns the imposition of direct taxes. There is a common impression 
that the national government cannot tax real estate, but 
must leave this source ol revenue to the states and munici- taxes must 
palitics; this, however, is not the case. Congress has power appor- 
to levy direct taxes whenever it secs fit, but with the consti- 
tutional limitation that “no capitation, or other direct tax, shall be laid 
unless in proportion to the census of enumeration hereinbefore directed 
to be taken.” ^ In other words, Congress must first fix a specific sum to be 
raised and then allot to each state its share of any direct tax according 
to population — not according to wealth, income, or area. Direct taxes 
levied in this way would obviously place an unfair burden on those states 
(Arkansas or Mississippi, for example) which have a low per capita rating 
in wealth and income. Accordingly, no apportionment of direct taxes 
has been made for over eighty years. ^ 

In due course, however, the question arose whether an income tax was 
a direct tax and hence would have to be apportioned. At the time the 
Constitution was adopted, a general idea existed that the 

^ \ ^ ,14 1 WHAT ARE 

only direct taxes were poll taxes anti taxes on land. And “direct” 
a few years after the Constitution went into force, the 
Supreme Court affirmed this idea in a decision which de- 
clared that a tax on carriages was not a direct tax; that poll taxes and 
taxes on land were the only forms of direct taxation; while some 
all other taxes were included within the comiirehensivc op 
phrase ‘imposts, duties, and excises.' * Three of the four taxes not 
justices who heard the arguments in this case had been 
members of the constitutional convention. Congress later taxes. 


I See also pp. 403-’4o»j. * Article I, Section 9. 

* In 1813, 1815, and i8i6, direct taxes were levied to defray the expenses of the war with 
England and were apportioned among the states. In 1861 a levy of twenty million dollars 
was similarly ordered by Congress and apportioned, but the southern states refused to pay and 
Congress subsequently gave back to the other states the sums which they had contributed. 
Since 1861 no attempt to apportion direct taxes has been made by Congress. 

* Hylton V. United States, 3 Dallas 171 (i 79 ®)- 
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THE INCOME 
TAX GONTRO- 
VliRSY: ITS 
VARlOirS 
STAGES. 

I. THE IN- 
COME TAX 
LAW OF THE 
CIVIL WAR 
PERIOD. 


levied taxes upon bank circulation, on the receipts of insurance com- 
panies, and on inheritances; but it did not apportion them and the 
Supreme Court held that none of these was a direct tax or needed to be 
apportioned.^ 

Finally, in 1862, under the stress of heavy demands for war revenue, 
Congress proceeded to lay taxes on incomes without provision for 
apportioning the total amount among the states according 
to their respective populations. Then, for the first time, 
arose the specific question whether an income tax was a 
direct tax. After reviewing its attitude in previous cases, 
the Supreme Court decided that an income tax was not a 
direct tax, and once more declared that poll taxes and 
taxes on real estate were the only direct taxes within the 
meaning of the Constitution.^ Its decision, however, was 
not given until many years after the passage of the Income 
Tax Law of 1862 which, meanwhile, had been repealed by Congress. 

This ruling might have been assumed to settle the question forever, 
but after thirty years it was again revived — and answered in a difierent 
way. During the depression of 1893-1894, Congress found 
COME TAX itself once more in urgent need of money. So it passed a new 

LAW OF income tax law imposing a levy of two per cent on all 

*^ 94 - incomes above four thousand dollars, “from whatever 

source derived.” I'his law was promptly attacked on the ground that it 
taxed the income from land, and hence, in effect, taxed the land itself. 
ITS UNCON- Supreme C^ourt, after two hearings, upheld the con- 

sTm-noN- tention that a tax on the income from land is not dis- 

ALiTY. tinguishablc from a tax on the land itself, the latter being 

admittedly a direct tax.^ Like a tax on land, therefore, it would have to 
be apportioned. Thus, by a close decision, in which four out of nine 
justices dissented, the Court held the Income Tax Law of 1894 to be 
unconstitutional 

This decision aroused a storm of disapproval, especially in the agri- 
cultural states, and a movement was started to remedy the situation by a 
3. THE SIX- constitutional amendment. Not until 1913, however, was 
A^N^iENT agitation successful. In that year a sufficient number 

(1913)* states gave their assent to the sixteenth amendment, 


* Veazie Bank v, Fenno, 8 Wallace 533 (1B69), and Scholcy v. Rew, 23 Wallace 331 (1874). 

* Springer v. United States, i02 U. S. 586 {1881). 

* A majority of the justices also held the income tax unconstitutional on other grounds as 
well: c.g., because it taxed the income firom state and municipal bonds. For a discussion of 
this question sec p. 373. 

* Pollock V. Farmers* Loan and Trust Co., 157 U. S. 429 (1894); 158 U. S. 601 (1895). 



NATIONAL TAXATION AND REVENUES 


371 


which provides that “Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, without apportion- 
ment among the states and without regard to any census or enumera- 
tion.” Immediately after the adoption of this amendment, a new federal 
income tax law was passed by Congress, and during the past thirty years 
a whole scries of such laws has gone on the statute book, levy mg taxes 
on the incomes of individuals^ partnerships and corporations. Today, the 
proceeds of these taxes form the largest single factor in the national 
revenue. It should be pointed out, however, that the sixteenth amend- 
ment docs not relieve direct taxes, other than income taxes, from the 
necessity of ap[)ortionment. A tax cm land, if Congress should at some 
futui c time decide to levy such a tax, would still be subject to the original 
requirement. 

The power of Congress to levy upon incomes, without apportionment, 
is now beyond question; but this does not mean that no income tax law 
can, henceforth, be held unconstitutionaL It may be 
attacked on other grounds. The Constitution provides, for j^^esent 
example, that the salaries of federal judges “shall not be income tax 
diminished during their continuance in office” and gives a 
similar protection to the salary of the President. Docs the sixteenth 
amendment, in permitting Congi'ess to tax incomes “from whatever 
source derived,” overrule this earlier provision? At first, the Supreme 
Court decided this question in the negative. It held that, in effect, a tax 
on th(' income of a federal judge diminishc^d his salary and therefore 
violated the Constitution, evt.ii if the income-tax law had been enacted 
before his ai)pointment.* But in 1939 the Court reversed itself.^* In this 
later decision it held that the inclej> ndencc of judges (which the con- 
stitutional provision was intended to give) would not be impaired: 

by making them bear their aliquot share of the cost of maintaining the. gov- 
ernment. ... To subject them to a general tax is merely to recogniz(! that 
judges are also citizens, and that their particulai* function in government does 
not generate an immunity from sharing v/ith their fellow citizens the material 
burden of the government whose constiturion and laws they arc charged with 
administering. 

All of which seems to be common sense, for surely the framers of the 
Constitution, in seeking to prevent a resentful Congress from ever cutting 
a judge’s salary, did not intend to relieve all federal judges from the 
general obligations of citizenship. As for the President, he has never 

I Evans v. Gore, 253 U. S. 245 (1920), and Miles r. Graham, 268 U. S. 501 (1925). 

= O’Malley v, Woodrough, 307 XJ. S. 277. 
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raised the issue; every occupant of the White House since 1913 has paid 
his income tax without protest. 


TAXING STATE INSTRUMENTALITIES 


All of the foregoing limitations on the national taixing power are 
expressly imposed by the Constitution. But there is an additional limita- 
tion which the Constitution docs not impose, but which has 
ijMiTATioNs. hcen deemed to arise out of the very nature of the federal 
union. This is the proposition that the liational government 
should not tax the ‘‘instrumentalities of the states,’’ in other words, the 
salaries of state and municipal officers or the income from state and 
municipal bonds. The argument has been that, if the national govern- 
ment could tax the operations of the states in this way, it would have the 
power to put the slates out of business. If the nation and the stales are 
coordinate governmental entities, each having full authority within its 
own sphere — then it is contended that the one should have no power 
to hamper the other by taxing its instrumentalities of government. 

Considerably more than a hundred years ago, when a famous case in 
point came before it, the Supreme Court ruled that a state could not 
tax the agencies of federal administration, such as the post 

THE IMPLI- ^ ^ 

CATIONS OF offices, the customhouses, the notes of national banks, or 
MccuLi.ocH the salaries of federal officers.* This decision was based 
upon the principle that the various stales, if given authority 
to tax the federal mechanism, would have power to stop its whc<‘ls 
entirely. For the power to tax, as the Court said in this case, “involves 
the power to destroy.” i\nd logic seemed to require that such a rule must 
work both ways; therefore it was held, in a number of decisions, that 
Congress could not lax the salaries of state or municipal officers, or the 
income from .state or municipal bonds.® But, during recent years, this 
dual exemption has been gradually breaking down. First of all, the 
Supreme Court held that where a state or municipality engages in some 
money-making enterprise, such as operating a liquor dispensary or a 
street railway, the earnings of employees in such work may be taxed, as 
in any similar form of private business.* 

Likewise, it ruled that persons who derive an income from public 
works constructed under contracts with states or municipalities are not 
entitled to any exemption.* In other more recent cases the exemption 


^ McCulloch V. Maiyland, 4 Wheaton 316 (1819). See also pp. 427-428. 

* For example, in Collector v. Day, 1 1 Wallace 1 13 (1871 ) and in Pollock v. Farmers' Loan 
and Trust Co., 157 U. S. 429 (1894) and 158 U. S. 601 (1895). 

‘ South Carolina v. United States, 199 U. S. 437 (1905). 

^ Metcalf V. Mitchell, 269 U. S. 514 (1926). 
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has been further whittled away. Finally, by reciprocal action of Con- 
gress and the state legislatures, it has been agreed that the federal 
government may tax the salaries of state and municiped 
officials, while the states, in turn, may tax the salaries of fed- 
eral officers residing within their borders. It is understood, 
however, that there will be no discriminatory taxation in 
either case: that is, no heavier rates levied upon the officials them upon 
private citizens receiving the *same salaries. 

This reciprocal arrangement has not yet been made with respect to 
the taxation of income from federal and state bonds. Such obligations 
still remain mutually tax-exempt, and this creates an cm- j^come from 
barra-ssing situation with respect to the raising of public government 
revenues. Many billion dolleirs in federal obligations (direct 
and indirect) remain exempt from state income taxes, while the income 
derived from state and municipal bonds remains out of tlxe federal 
government’s reach. This means, as a practical matter, that the rate of 
taxes and surtaxes on individual incomes cannot be raised above a 
certain point because the owners would then transfer their holdings into 
tax-ex('mpt securities. Suppose, for example, that a man has an income 
of $i(K),ooo per annum derived from industrial stocks and bonds which 
yield him an average of 4 per cent. If the government were to place taxes 
and surtaxes on his income at the rate of 50 per cent, he would find it 
prt)fi table to shift his investments into tax-exempt bonds, even if their 
yield were as low as 2^ per cent. These tax-exempt bonds are now so 
strongly favored by wealth) individuals that they can be sold at an 
abnormally low rate of interest by the states and municipalities which 
issue them. The situation ought to be corrected by a constitutional 
amendment which would provide th^-t the income from all government 
bonds hereafter issued shall be subject to taxation, like the income from 
the securities of any private corjxxration. 

Possibly a constitutional amendment would not be necessary to achieve 
this result. There is reason to believe that if a statute were passed by 
Congress, taxing the income from futi.rc issues of state and 
municipal bonds, it would be upheld by the Supreme sttuaiton 
Court as a constitutional exercise of the federal taxing bnoi- 
power. But, as a practical matter, neither a constitutional 
amendment nor a statute making such a provision would be easy to 
secure. The reason is that the states and municipalities (cities, counties, 
tovms, etc.) are naturally opposed to what would deprive them of an 
important financial advantage which they now enjoy: namely, the right 
to borrow money by the issue of bonds which are entirely free from 
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POPULAR 

errors: 

I, CONCERN- 
ING 

“double” 

TAXA-nON. 


federal taxes on the income derived therefrom. They know that if the 
exemption were eliminated they would have to pay a higher rate of 
interest on all new issues of bonds, and such additional payment would 
increase their own state and local taxes. So they have put up a fight in 
Congress against the plan to tax their “instrumentalities of government,’’ 
and thus far they have been successful. It seems probable, however, 
that their opposition will some day be overcome and the reciprocal 
taxation of income from all government bonds permitted.^ 

Two widely held impressions concerning the nation’s power to tax 
have no basis in law or in fact. The first is the popular belief that “double 
taxation’* is unconstitutional, in other words, that the same 
thing must not be taxed twice. There is nothing in the 
Constitution of the United States to prohibit double taxa- 
tion; the same salary, for example, may be taxed by both 
national and state governments. So may the same gift or 
legacy or inheritance. An estate or inheritance, indeed, may be taxed 
three or four times — by the federal government, by the state in which 
the decedent lived, by the state in which the heirs live, and by the state 
in which the inherited property is located. An estate tax, that is, a tax on 
the estate of a deceased person, is the most [x>pular of all taxes from the 
legislator’s point of view — for dead men have no votes. Gasoline tax('.s 
are sometimes levied by both the national and state governments. 
Corporations pay taxes on their net profits, and then when these profits 
are distributed to the stockholders in the form of dividends, the latter arc 
taxed as income — sometimes by both the federal and state governments. 
To the taxpayer this double or triple taxation may seem unfair, and 
often it is; but multiple taxation is not unconstitutional and never has 
been. 

The other widespread, but erroneous, idea is that there must be “no 
taxation without representation.” This notion has a good historical 
lineage in the United States, but whatever its worthiness as a 
slogan, it has never been the law of the land. The nation 
and the states may tax people without giving them repre- 
sentation; there is nothing in the Constitution that forbids it. 
The people of the District of Columbia, for example, are subject to 
taxation like those in the rest of the country, yet they elect no mayor, 
councilmen, or other local officers, they are not represented in either 


2. CONCERN- 
ING TAXAllON 
AND REPRE- 
SENTATION. 


^ To avoid any misapprehension, it should be mentioned that the federal government can 
and does tax the income from its own bonds and tliat the states, if they have state income taxes, can 
levy such taxes on state and municipal bonds. The issue relates only to the cross-taxation of 
these securities. 
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House of Congress, and they have no voice in the election of the Presi- 
dent. Some years ago the Supreme Court, in a controversy which 
involved this question, unanimously decided that Congress has an un- 
doubted right to tax without granting representation.* 

These, then, are the taxing powers of the federal government, and the 
limitations upon them as interpreted by the courts. Have they been 
adequate to the raising of national revenues? It was assumed 
by the framers of the Constitution that Congress would fre- cress has 
quently impose land taxes, or poll taxes, and apportion such 
taxes among the states, but this source of federal revenue powers. 
has proved of negligible importance during the past hundred oirect 
years. The national government has depended at all times taxes. 
for the bulk of its revenue upon other forms of taxation, excises op 
particularly upon customs duties, excises, and more recently sorts. 
upon corporation taxes, individual income taxes, estate or inheritance 
taxes, gift taxes, excess profits taxes, pay roll taxes, and a variety of 
misrellancous taxes. Until after the beginning of the twentieth century, 
the revenue from imixirt duties and excises formed the most important 
factor in the federal government’s income, but during the past forty years 
the inflow from other sources has steadily increased until today more 
than half the total comes from the taxation of corporate and individual 
incomes, while levies on inherited estates and on pay rolls bulk large in 


the balance. 

In recent years the national government has levied taxes totaling over 
forty billion dollars per yea: . or approximately three hundred dollars 
per capita of population.* Ciustoms duties, as has been said, 
bring in a very small percentage of th?-; total. Excise taxes on day 
alcoholic liquors, tobacco, cigars, cig.ircttes, playing cards, 
cameras, firearms, gasoline, theater tickets, club dues, tele- 
graph and telephone tolls, railway and Pullman car tickets, stock trans- 
fers, cabaret bills, and what not — these yield a much larger fraction. 
Taxes and surtaxes on the net incomes of individuals and corporations 
bring in many billions. So do the tax*.’ on the excess profits of corpora- 


‘ Hcald V. The District of Columbia, 859 U. S. 114 (1923). 
* Here are .some recent yields; 


•945 

Income taxes $ 35 »' 73 >** 5 *»*R** 

Miscellaneous internal revenue . . 6,949,449,000 

Social security taxes •. 494 > 4 %»®o® 

Taxes on c.arriers and employees . 285,037,000 

Customs duties 3 , 54 »/ 75 >®®® 

Other revenue 3 » 4 %» 548 .ooo 

Total $47,726,323,000 


Receipts 

1946 

$30,884,795,000 

7.724.778.000 

1.418.148.000 

282.610.000 

435 . 475.000 

3.479.869.000 
*44.925.675.000 


•947 

*99,305.568,000 

8.049.467.000 
•,644, 3 » 5.000 

380,057,000 

494,078,0017 

4.8 15. 042.000 
*44.688,527,000 
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tions. The estate tax and the gift tax also produce a good deal, but more 
in some years them others, depending on the number of large estates 
which become taxable through the decease of their owners. Mention 
should also be made of the excises which were levied on certain products 
in process of manufacture, as a means of promoting soil conservation 
through curtailment of agricultural production.' Finally, the national 
treasury receives a considerable amount of miscellaneous revenue in the 
way of fees, fines, penalties, profits on the coinage, money received from 
the sale or lease of public lands, etc. 

The war on two fronts, into which the United' States was plunged 
during the closing days of 1 941 , demanded an enormous increase in the 
national revenues. Income taxes and surtaxes were heavily increased; 
exemptions were lowered; taxes on excess profits were raised to topnotch 
figures, and prospects for a federal sales tax loomed into view. With the 
increase of industrial employment and with higher wages, the proceeds 
from pay roll taxes for social security soared upwards. Even so, the total 
revenues did not nearly suffice to defray the wartime expenditures. Bil- 
lions upon billions had to be borrowed by the issue of bonds. 

It is sometimes said, and with a modicum of truth, that in the United 
States we have no “.system of taxation.” ITie taxing powers of the states 
overlap those of Congress, for the states are at liberty to tax practically 
everything except imports, exports, and the income from 
INC FIELD federal bonds. Most of the states now have inheritance taxes 
OF FEDERAL aiyj taxcs upon corporations, while several have imposed 
TAXATION. personal income taxes as well. Some of them have sales 
taxes which cover commodities on which a federal excise tax has already 
been imposed, for example, on gasoline, liquors, and tobacco. In fixing 
their respective rates of taxation, moreover, the nation and the .states 
pay little or no heed to each other. Each regards its own necc.s.sities. 
This is hard on the taxpayer because the cumulative burden falls on 
him. The taxation of property, incomes, inheritances, and sales ought 
somehow to be planned for the country as a whole and not left at the 
mercy of competing governments. Competition for revenues between 
rival taxing authorities, each of which endeavors to gather all it can from 
the s£une sources, can never be made the basis of sound public financing. 
On more than one occasion there has been an attempt to promote some 
sort of agreement between the nation and the states whereby each would 
be given its own separate sphere of taucation, but success has not yet 
attended this effort. 

The future of federal taxation ought to have a word because certain 

’ See p. 464 . 
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features of national policy in this field are now becoming clear. It is 
unlikely that tariff duties will ever again contribute a large future 
proportion of the total revenue. Excises will undoubtedly of taxa- 
be continued and possibly stiffened, especially upon 
luxuries. We may look for the continuance of heavy taxes on individuzd 
incomes and on the profits of corporations. The pay roll tax for social 
security will doubdess be increased. 'Ihe imposidon of a federal sales 
tax has been proposed and such a tax would undoubtedly yield a large 
sum, even at a low rate. The objection to a sales tax is that it places an 
unduly heavy burden on the low-income groups. It would also tend to 
reduce retail purchases and might, in some measure, accentuate an 
economic depression. A general sales lax, moreover, is frowned upon by 
many legislators as being of a too high visibility. They prefer a tax that 
can be placed upon all the people without most of the latter realizing it. 

This prompts the suggestion that on no subject is there so much opacity 
in the public mind as on questions of taxation. On none is there so much 
muddled thinking. Most Americans seem to take for 
granted that a tax stays where you pul it, and hence that public 
when you tax a hotel, a store, or a factory, the money comes education 
out of the owner’s pocket. When the taxes on an apartment ™ 
house go up, the tenants sometimes chuckle because they 
think that only the landlord is out of luck and it serves him right. 

Now nothing could be farther from sound economics than this idea 
that all taxes stay where they are put. Landlords and storekeepers are for 
the most part only the middl men who pay the taxes in the 
first instance zmd then collect the money, every dollar tmd dence of 
more, from their tenants and customi rs. Nearly all taxes, of ^ 
whatever sort, percolate into the cos; of living. Tlicrc i.s almost no such 
thing as a nontaxpaycr — at any rale, not outside the prisons and poor- 
houses. Everybody who smokes cigarettes, for example, pays taxes. What 
he smokes, indeed, is mainly taxes, not tobacco; because more than half 
the cost of this commodity is made up of excises levied by Uncle Sam and 
sales taxes imposed by the state. 

A government, of itself, produces no income. It cams no money, saves 
no money, accumulates no capital, makes no profits, and pays no 
dividends. A government merely lives off the earnings of ^ 
the country, the whole country. It simply takes a part of American 
what its citizens have earned and gives them in return such 
services as it thinks they ought to have. Hence it is folly to imagine that 
taxes come only from the pockets of the well to do and place no burden 
upon the average man. It is supreme folly, because most of our extrava- 
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gance in government is attributable to the popular delusion that only 
the well to do are mulcted because of it. Who pays the taxes on gasoline, 
on admissions to motion-picture houses, on beer, on tobacco? Doesn’t an 
excise on processed wheat go into the price of bread, euid the income tax 
on dentists’ earnings into the cost of dentistry? Who is there to pay the 
excises on jewelry or radios except the people who buy the products? 
If the average voter would ask and answer such questions for himself, 
there would be a more widespread interesf in governmental economy. 

The work of collecting the national revenue is in the hands of the 
secretary of the treasury, but is chiefly performed by two agencies in his 
coLUECTiNo department: namely, by the bureau of internal revenue and 
THE the customs service. For the collection of duties upon im- 

REVENUE. ports, the country is divided into customs districts, each with 
a main port of entry in charge of a collec lor or deputy collector of customs. 
Imports can be sent “in bond” to interior parts of the country and the 
duties collected there by local collectors of customs. For the collection 
of intem«il revenue taxes, the country is divided into a larger number of 
similar areas, each also in charge of a collector. The work of these 
officials includes not only the collection of excises but of corporation and 
individual income taxes as well. All collections arc deposited to the 
credit of the United States in the nearest federal reserve bank or in 
other banks which have been approved as government depositories. In 
order to qualify as a depository, a bank must fulfill certain statutory 
conditions. Money deposited in these banks is paid out on checks issued 
by the disbursing section of the treasury department. In addition to its 
funds for current use, the national government owns a huge reserve of 
gold and silver coin and bullion. McBt of this is kept in heavily guarded 
storage vaults built for that purpose in Kentucky, in Cblorado, and at 
West Point, New York. 

The accounts of every officer connected with the collection of re\'enue 
are regularly audited by officials of the general accounting office under 
the direction of the comptroller general. This official is 
A^Ao^. appointed by the President, with the approval of the Senate, 
for a fifteen-year term. He is irremovable except by im- 
peachment or by a joint resolution passed by both Houses of Congress. 
On one occasion. President Franklin D. Roosevelt requested Congress 
to change the laws so that the comptroller general would be subject to 
removal by the President at any time; but Congress declined to do this. 

The auditing functions of the general accounting office cover expendi- 
tures as well as collections. Its duty is to sec that no payments are made 
for salaries, supplies, materials, etc., except where money to cover such 
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expenditures has been duly appropriated by Congress. If all this checking 
had to be done before the payments were made, it would delay the latter 
unduly; hence, it has become the practice to let many of the payments 
go through and do the checking later. Then, if anything is found to be 
wrong, a refund of the amount is obtained. 

The general accounting office is independent of all departments, thus 
ensuring impartiality in the (;onduct of its work. This work of auditing, 
it need scarcely be added, is of huge dimensions, because almost every 
bureau or office in all departments of the government is receiving money 
from some source — in taxes, fees, charges for patents, copyrights, 
steamboat licenses, fines in the federal courts, proceeds from the sale of 
property, or confiscated merchandise, etc. The number of checks issued 
in payment for expenditures likewise runs into the millions every year. 
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CHAPTER XXJV 


NATIONAL EXPENDITURES AND THE 
NATIONAL DEBT 


It is impossible for the King to have things done as cheap as other men. — SamuA 
Pepys 

Back in igt6 it cost less than three quarters of a billion dollars to cover 
a year’s expenditures by the national government. 'I'wenty years later, 
in 1936, it cost more than nine billions. In neither of these rbing 
years was the country engaged in war. Why should there cost of 
have been such an extraordinary rise in nationcil expend!- 
turcs within the space of two decades? 

The answer is easy enough. Modern government is conducted under 
the law of increasing costs per capita. The more populoas a country 
becomes, and the higher its general standard of living, the 
larger is the cost of govermnent for every unit in its popula- 
tion. National greatness is an expensive luxury. It might be 
thought, offhand, that when a govermnent (either national, the law 
state, or local) docs things on a large scale, it would be able 
to do them more cheaply, which is w'lat usually happens in 
the ca.se of business concerns, but it is not so in public enterprises. Take a 
commonplace example — the cost of policing a city. With a population 
of 50,000 this work is found to be cdsting so much per capita. But let the 
city double its population within ten years (as some American cities have 
done), will this mean that its police cost per thousand of population can 
be lowered? Quite the contrary; it win ije incretised. The larger the city, 
the higher its per capita cost of government in all departments. The 
reason is that the people who live in bigger and more progressive cities 
demand better, and hence relatively more expensive, services than those 
who live in smaller and more backward cities. 

'Fhis demand for new services, as well as for the improvement and 
extension of old ones, is largely responsible for increased public ex- 
penditures in nation, states, and cities alike. To get some realization 
of this, one need only look over the list of new responsibilities which 
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IT HAPPENS. 


the public authorities have assumed during the past twenty or thirty 
years. To enumerate all of these would take several pages of this book; 

nor is there any need to do it, because everyone who reads 
ERNM^TAL ncwspapcTS must have sensed the rapidity with which 

ACTIVITIES the expansion has been goingon. In the promotion of agricul- 

ture, the regulation of industry, as well as in such matters as 
public health, social security, the control of radio broadcast- 
ing, the supervision of stock-exchange operations, labor relations, and 
in a dozen other fields, the extension of governmental activity has been 
apparent to everybody. Even before the United States entered the 
Second World War, this expansion was proceeding at a rapid rate. 

New governmental activities rarely start full blown. They begin, as a 
rule, in a small way. Something seems to call for help from the public 
authorities, with very little expenditure involved. Or the 
iT*Hi^PENs assistance is merely needed to tide over an emergency. But 
the new service starts growing like a sycamore tree, sending 
out its branches in all directions, so that its roots must presently receive 
more nourishment. The emergency passes; but those who are administer- 
ing the new governmental activity are not easily pried loose fronv^hdr 
jobs. They hang on, like barnacles to a ship, and their friends ust; all 
manner of political pressure to help them do it. If the work for which they 
were appointed becomes no longer needed because of changed circum- 
stances, they will seek and find something else that needs to be done and 
argue that they are the best ones to do it. A single illustration will 
suffice. During the economic depression of the thirties, for example, it 
was found advisable to set up civilian conservation camps as a way of 
providing work for the thousands of able-bodied young men who could 
not obtain employment on the farms or in the factories. But in the early 
forties, when the war program was providing plenty of jobs, the plea was 
put forth that the project should be continued as an agency for youth 
education, and only after a stiff fight against formidable administrative 
opposition did Congress manage to force the abolition of these camps. 

Few things are more tenacious of life than a government board or 
bureau. Were there no restraints on their multiplication and longevity, 
it is hard to say how large a percentage of the people would become 
officials of government and regulators of the nation’s way of life. This 
prompted Prime Minister Winston Churchill to say, not long ago; “Let 
us beware of trying to create a society in which nobody counts for any- 
thing except politicians and officials, a society in which enterprise gets 
no reward and thrift no privilege.” 

Three hundred years ago Samuel Pepys, the English diarist, who had 
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managed to anchor himself on the public payroll for a goodly portion of 
his life, remarked that the king’s business was always an 

^ » THK HIGH 

expensive affair. It could not be done as cheaply as other cost of 
business. That remark has held true in all ages and in all J^ublic 
governments, whether monarchical or republican. In gov- 
ernmental expenditures the pressure is almost always in one direction. 
Nearly everyone stands to gain by pushing the budget upwards — every- 
one except the taxpayer. Within the governmental circle there is hardly 
anyone whose chief function is to see that the taxpayer receives full value 
for what he pays. And this is not surprising, because government depart- 
ments are sptmding money which they have not had to earn or raise. 

In the national budget of a wartime year, expenditures for the armed 
forces arc vastly larger than for all other items combined.* Even in 1947 
with the nation ostensibly at peace, defense expenditures 

' * ’ ^ ITIE CHIEF 

accounted for almost 1 5 billions or more than a third of the hems in the 
total and they may well go higher in future years. Interest national 
on the national debt now takes about five billion dollars 
per annum.- Assistance to agriculture in one form or another absorbs 
another two billions. Public works of all kinds, including highways, 
make heavy demands each year on the nation's pocketbook. Since World 
War IJ much has been paid out annually in loans and grants to foreign 
nations. Benefits paid under the social security system, including old-age 
annuities and grants for unemployment insurance, grow larger each 
year. Wterans’ pensions and benefits cost more than a half billion dol- 
lars annually before World V/ \r II. In 1947 more than six billion dollars 
was budgeted for th<‘ veterans’ administration. Then there is the long 
list of regular civil departmemts and agencies, no one of which requires 
a very large appropriation; but, in Utality, their expenditures mount 
up to about two billions. Strange as it may seem, the outlay for the sup- 
port of Congress, the President’s office, and the whole system of federal 
courts, is relatively small — less than fifty million dollars per annum. 

War itself, not to speak of its aftermath of pensions, exacts a heavy 
financial toll. Military and naval t ;:penditures, which soar above 
receipts, bloat the national debt as with a dropsy. We 
entered the First World War in April, 1917, but for months 
before that time had been expanding and equipping our armed forces 
in preparation for war. Figures for the fiscal years 1916-1919 tell a 
graphic story. 


WAR COSTS. 


^ Four times as larj?e in 1942, almost twelve times in 1943, over fourteen times in 1944, 
and almost eleven times in 1945- 

* It rose from $1,260,000,000 in 1942 to $1,808,000,000 in 1943; to $2,609,000,000 in 1944; 
to $3,617,000,000 in 1945; and to $4,957,000,000 in 1947. 



384 


THE GOVERNMENT OF THE UNITED STATES 



Expenditures 


. Debt 


rear 

Toted 

Per Capita 

Total 

Per Capita 


J 734.056,000 

* 7 29 

*1,225,145,000 

*11.96 

* 9*7 

1,977,681,000 

» 9-36 

2,975,618,000 

28.57 

1918 

12.697.836,000 

123.58 

12,243,628,000 

1 15.65 

* 9*9 

18,533,894,000 

I 76.40 

35,482,034,000 

346.09 


Peacetime economies brought expenditures down to $30 per capita in 
1927, after which, over a period of six yekrs, the amount gradually in- 
creased by a third. Similarly, the debt was reduced almost to sixteen 
billion dollars or $131.38 per capita in 1930. Expehditurcs averaged less 
than $37 per capita during the four years of President Hoover, but over 
$68 during the first eight years of the New Deal, which, having to cope 
with the severe economic depression, poured forth from the treasury 
colossal sums, both to relieve the unemployed and to “prime the pump” 
of industry. The debt rose to twice the wartime peak of 1919. Then, after 
the attack on Pearl Harbor, we went to war with the Axis powers. Per 
capita expenditures mounted to $242 in 1942; $594 in 1943; $716 in 
1944; and $767 in 1945. This, of course, was reflected in the rapid 
growth of the national debt, which, by 1 948, was in the neighborhood 
of $250,000,000,000, or about $1,700 per capita. 

War also brings in its train the danger of something worse than heavy 
taxation and debt. Without judicious financing its cost may take the 
catastrophic form of inflation. The causes of inflation are 
complicated: consumer goods become scarce as industrial 
plants turn to warlike activities; wages rise as the reservoir 
of workingmen approaches exhaustion; prices soar as men bid against 
each other for the limited supply of commodities; and, failing to under- 
stand the cause of the deep-seated malady, a government may try the 
desperate expedient of Ls.suing additional amounts of paper money in 
order to offset the rise in prices. Then, the value of this money, in terms 
of goods and services, sinks lower and lower, which is merely another 
way of saying that tlie value of goods and services in terms of money 
(i.e., the general level of prices) goes higher and higher. The premonitory 
signs of inflation reveal themselves early, however; and the government 
may inter\*ene to check the rise in prices. Late in April, 1942, President 
Roosevelt urged Congress to act along this line. His program included 
seven main points: heavier taxation, price ceilings, stabilization of wages, 
a return to parity in agricultural prices, the rationing of scarce essential 
commodities, restrictions upon credit and installment-buying, and a 
nation-wide drive for the sale of government bonds to private indi- 
viduals, which would reduce excess purchasing power as well as help 
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finance the war. These measures, most of which were put into operation, 
helped to keep inflation in bounds during the war years. 


THE BUDGET SYSTEM — PAST AND PRESENT 

How is the allotment of money to various governmental purposes 
determined each year? It has long been a principle of sound admin- 
istration that no public money shall be spent except after 

t APPRO- 

authonzation by the representatives of the people. Accord- priations 
ingly, there is a provision in the Constitution of the United author- 

^ IZISD 

States that “no money shall be drawn from the treasury but 
in consequence of appropriations made by law.’- The most essential step 
in all national expenditure is, therefore, that Congress shall make an 
appropriation in the form of a law. These appropriation laws are often 
elalxirate affairs — sometimes with thousands of items. But before an 
appropriation bill can be submitted to Congress, there are some pre- 
liminary steps, the first of which is the preparation of estimates. 

Most of the national government’s functions (such as aid to agri- 
culturCj public works, pensions, the administration of justice, social 
security, work relief, etc.) are in the Jurisdiction of some 
administrative department, board, bureau, or office. Each ^siimaits. 
of these agencies makes an estimate of the amount of money 
that it will require for the ensuing fiscal year. Such estimates are not 
mere guesswork, but arc figured with a good deal of care by taking the 
previous year s expenditures as a basis. Prior to igao all the estimates 
were sent to the secretary ol ihe trea.suiy, who merely turned them over 
to the Speaker of the House without any revision or comment. Along 
with these figures the treasury depariment likewise transmitted its own 
estimate of the probable revenue that would come in under the existing 
tax laws.' 

Then the Speaker distributed the estimates of expenditure to various 

committees, eight or nine of them — the conimittce on military affairs, 

on post offices, on agriculture, etc., each gettint» the csti- 

^ , ”, . ' . , . , the old 

mates in its own field. These committee.'; iliereupon reviewed pi^n of 

the figures and submitted to the House various ap propria- consider- 
tion bills based upon their own conclusions as to what 
money ought to be voted. But each committee did its work independ- 
ently: no one of them knew what the others were doing. One committee 


' Yet (though the President did not avail himself of the authority) Congress had, in 1909, 
empowered him, in case of an estimated defidt, to propose means of balancing the budget, 
either by . reducing expenditures or increasing revenues. E. E. Naylor, The Federal Budget 
System tn Operation (Washington, 1940> P* 
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might be trying to economize, while another was cutting loose with 
extravagance. It was a very unsystematic way of doing things. 

To make matters worse, each committee found itself beset by lobbyists, 
department heads, and bureau chiefs — all urging increased appro- 
priations. This and that congressman, moreover, came 
^uLTs. importuning the committee for something that would please 
the voters in his own district — a new post-office building, 
a harbor improvement, a naval repair station, an army hospital — 
anything that would please the home folks. To use the vernacular of the 
day, everybody tried to “dip his paws into the pork barrel,” and the 
waste involved was enormous. Only a rich and prosperous nation could 
have endured it. But as long as a large amount of revenue came in, 
chiefly from the proceeds of the protective tariff, it was hard to impress 
the country with the need for budgetary reforms which would promote 
economy. 

The entry of the United .States into the World War of 1917-1918 put 
a different face on things. National expenditures went up so rapidly that 
the cry for “economy and efficiency” resounded from all 
nROK^oowN. corners of the land. Congress was somewhat slow to jnove, 
but, in 1 920, it was induced to pass an act which provided 
for a regular national budget system. President Wilson vetoed this meas- 
ure because it contained certain objectionable provi.sions, but in 1921 the 
Budget and Accounting Act was readopted with some of the objection- 
able features eliminated. 

The national budget system continues to rest on the provisions of this 
measure. First of all, the act set up two new agencies of financial control: 
THE NEW namely, the general accounting office and the bureau of the 

BuooEiiNG budget. To the first of these it gave the function of auditing 

AGENCIES. accounts of all the national services, as already ex- 

plained.* But, in addition, it gave the comptroller general, who is at the 
head of the general accounting office, the right to investigate all matters 
relating to revenues and expenditures. The other new agency, the 
bureau of the budget, received a virtually independent status, although 
it was nominally attached to the treasury department. In 1939, after this 
arrangement had been found unsatisfactory, the bureau was transferred 
to the executive office of the President, where it continues 

THE 

DIRECTOR to be. Its head, the director of the budget, is appointed for 
OF THE an indefinite term by the President (without confirmation 
by the Senate) and is responsible to him alone. He is, in 
fact, the President’s personal adviser on all matters relating to national 

» See p. 378. 


DIRECTOR 
OF THE 
BUDGET. 
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expenditure. So long as the director has the President’s confidence, he 
virtuailly determines what items of expenditure shall be recommended to 
Clongress and what ones shall not. Thus, the director of the budget, rather 
than the secretary of the treasury, has become a modified copy of the 
English chancellor of the exchequer. 

What is a budget? It may be defined as a plan of financing for the 
incoming fiscal year.* This involves an itemized estimate of all revenues 
on the one hand and of all expenditures on the other. A 

* A BUDOET 

properly constructed budget should, under normal circum- definud. 
stances, be balanced, that is, the anticipated revenues should 

* BAIjANCED 

at least equal the anticipated expenditures and preferably andun- 


shoulti show a small surplus in order to be on the safe side, balanced 
When estimated revenues are insufficient to cover the antici- 


pated expenditures, the budget is said to be unbalanced, for the outcome 
will be a deficit which has to be liquidated by borrowing. A succession 
of unbalanced budgets will inevitably result in an increase of public 
indebtedness. That is what happened during the period 1930-1946. 
Year after year there was a heavy deficit, which could not be avoided in 
view of the abnormal exptmditures which the national government had 
to make in alleviating a d<‘pression and winning a war. 

The present-day procedure in making the national budget is, there- 
fore, as follows: first, each department, as W'cll as each independent 
bureau, board, commission, office, or sendee, prepares a 

, , , r • 1 If- PROCEDURE 

detailed statement of its financial needs lor the ensuing under the 
fiscal year. I'hc figures are scg/cgatcd under three headings budcjet 
— personal services, supplies, and capital outlays — but 
within each group the expenditures are itemized. For example, the 
salary of every employee must be set forth individually. All these data are 
typewritten on standard forms which then go to the bureau of the budget 
where they arc assembled and put in shape for revision. 

The director of the budget goes over the figures, makes note of the 
various requests for increased appropriations, and confers with heads of 
departments or other officials concernijig their reasons for 
asking for more money. I'his work, as a matter of fact, is Esi^iTEs. 
largely done by the members of his staff, usually by special- 
ists who are known as examiners. Rarely does it happen that any depart- 
ment or bureau fails to ask for more money. Bearing in mind that the 
bureau of the budget is likely to trim his figures, the official who submits 
the estimates is likely to ask for more than he expects his department or 
bureau tp get. Not infrequently there is disagreement as to what he ought 

^Thc fiscal year, ui American national finance, begins on July i. 
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to get, and when such divergence arises on any important item, the 
question is usually referred to the President for decision; but, under the 
law, the director of the budget has the power to make whatever changes 
he deems advisable. While this is going on, the director of the budget 
also obtains data from the treasury as to revenue and prepares an item- 
ized report showing the anticipated national receipts for the fiscal year, 
including revenues from existing and proposed taxes. 

When this work of revising and compiling is completed, the whole 
array of figures is combined into a ponderous document of several hun- 
dred pages which is thenceforth known as the budget. After 
EXECuiivK approval by the President, it is printed by the government 
REcoMMEN- printing office and then sent to Congress. In sending it, the 
itATioNs. President may, and sometimes does, call attention to the 
more important increases, explaining the reasons therefor and suggesting 
that additional revenues be provided to take care of the higher expendi- 
tures. Thus the executive branch of the government has now become 
almost fully vested with the initiative in planning the nation’s finances.^ 

Then comes the next step.® The House of Representatives receives the 
budget from the President. Without debate the appropriations scqiion of 
the document is referred to its cominiltee on appropriations, 
TA^cxioN which consists at present of forty-three members. This com- 
mittee — after making a general survey and perhaps insist- 
ing upon certain economies — in turn refers the various groups of items 
to several subcommittees for detailed study and public hearings. These 
subcommittees which are organized along departmental lines, work on 
the figures and, whenever necessary, call in the various executive officials 
to explain their respective needs and requests. Sometimes these officials 
are questioned in great detail. Those opposing an appropriation may 
also be heard. Then, when the study has been completed, each subcom- 
mittee drafts its own bill and reports it to the general committee. The 
latter, after a further review, during which it may make considerable 
changes, sends the various appropriation bills to the House. 

In this way the House gets the whole story, but not all at once. It 
receives a dozen or more appropriation bills in succession, and debates 

^ For one exception see p. 391 . 

* Since* 1947 there has been an intermediate step. At the beginning of each regular session 
of Congress, the House committees on ways and means and appropriations meet with the 
Senate committees on finance and appropriations to formulate the “legislative budget.” This 
contains estimates of deficiency expenditures as well as the estimated expenditures of the 
President’s budget and indicates whether the total will exceed or be exceeded by the esti- 
mated revenues. Congress then adopts a concurrent resolution fixing the total of such esti- 
mated expenditures as the maximum to be authorized during the fiscal year and recommends 
appropriate increases or decreases in the public debt, depending on whether the estimated 
expenditures exceed the estimated revenues or vice versa. 
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these one after another. Meanwhile, the ways and means committee of 
the House busies itself with the task of studying new tax levies to meet the 
increased costs. It holds hearings, and, when these are concluded, it 
reports one or more revenue measures to the House. As far as the House 
of Representatives is concerned, therefore, two committees control the 
presentation of all financial measures. The House itself, however, may 
make changes in cither the appropriation or tax measures when these 
come to it on the floor, and sometimes it does so. 

Not all the anticipated national expenditures for the year, of course, 
can be embodied in these regular appropriation bills. In preparing these 
estimates, some things arc always overlooked by the various supple- 
departments, no matter how careful they may try to be. mentary 
Wholly unexpected needs will sometimes appear on short 
notice. Floods, droughts, and depressions may upset the appropria- 
bcst-laid plans. Moreover, new proposals of legislation, 

.some of which involve the expenditure of money, are introduced by 
individual congressmen at every session. For congressmen have jealously 
reserved their right to introduce bills and resolutions of every nature, 
whether involving expenditure or not. Such proposals of expenditure 
do not go to the bureau of the budget, but ai'e first sent to the .specialized 
committees (e.g., foreign relations, post offices, or interstate commerce) 
for consideration on llieir merits. If favorably reported on by one of these 
committees, the bill is then trammitled to the committee on appropria- 
tions for approval of the expenditure involved. 

A proposal to increase thi membership of the interstate commerce 
commission, for example, would go first to the committee on interstate 
and foreign commerce. If favored I".’ that committee, it 

” . , I , ' • EXAMPLES. 

would then have to be reviewed by the committee on appro- 
priations, inasmuch as an increased membership would involve a larger 
expenditure for salaries. The common practice of the committee on 
appropriations is to take a number of these individual proposals and 
combine them into a single appropriation bill. Thus, it will be seen that 
what begins as a unified budget winds up as a whole series of separate 
measures, a dozen or more of them. The opportunities for waste and 
extravagance have been greatly reduced by the existing budget pro- 
cedure, as contrasted with those of the old days, but they are still numer- 
ous enough. The privilege of proposing new expenditures, which every 
congressman retains, opens the door to considerable abuses. 

Sometimes one of these special appropriations, in order to facilitate 
its consideration by the House, is tacked on to a general measure as a 
“rider.” For example, a bill to deepen the harbor in some favored con- 
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gressman’s district may be attached to the appropriation for the defense 
department, thus giving it momentum which it would not obtain by 
traveling through the House under its own steam. Since 
1946, this privilege of tacking rider-appropriations onto 
general bills has been circumscribed, especially in the Senate. To keep 
the budget in balemce, it would probably be a good thing if no proposal 
of expenditure could be suggested except on the initiative of the appro- 
priations committee of the House or Senate. 

Upon being reported to the House by the committee on appropria- 
tions, the regular appropriation bills are put through their required 
THE FINAL readings and discussed by the House in committee of the 
STAGES IN whole. Thc House has a right to insert, strike out, increase, 
THE HOUSE. Qj. (jeerease items at its discretion; but from the nature of 
things this right is not easy to exercise. A Ixxly of four hundred and 
thirty-five members cannot, as a practical matter, give detailed con- 
sideration to the long lists of figures contained in these measures. And, in 
any event, the dreary columns of digits do not afford much enlighten- 
ment or inspiration to debate. Few congressmen want to sec appropria- 
tions reduced; on the other hand, they reeilize that if they begin increas- 
ing them, everyone will want to have a hand in it. Consequently the bills 
asually go through without a great deal of change from the committee’s 
recommendations, although minor ahjprations arc frequently made. 

Having passed the House, thc various appropriation bills go to the 
Senate. There also they arc referred to a committee on appropriations; 
AppROpRiA- provision is made for adding to that committee three 

TioN BILLS IN members from each of six important legislative com- 
THE SENATE, mittces (c.g. foreign relations, agriculture, etc.) when 
matters affecting their special fields arc being considered. Before this 
Senate committee on appropriations, anyone may appear and urge 
changes in the bills, so heads of departments, and others who have had 
their estimates reduced in the House, sometimes renew their impor- 
tunities before the Senate committee. Even members of the lower 
chamber, who have failed to impress their own colleagues with the merits 
of their requests for appropriations, do not always hesitate to appear 
before the Senate committee and reiterate their arguments, although 
their efforts are not usually attended with much success. 

When the bills are reported to the whole Senate, a few further changes 
in individual amounts are sometimes made. Then the appropriations 
APPROPRiA- are sent back to the House for concurrence, and if the House 
does not agree to the Senate’s changes, they are referred to 
PERENCE. a committee of conference made up of selected senators and 
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representatives. It is the function of this conference committee to adjust 
the items and get an appropriation bill into such shape that both the 
House and the Senate can agree on every word of it. Compromises are 
made here and there; the conferees report their agreements to their re- 
spective chambers, which finally pass the bill and send it to the President 
to be signed. 

When an appropriation bill has been passed by Congress, the President 
has virtually no alternative 6ut to accept it. He can veto the whole bill 
if he chooses to do so; but he cannot veto any individual 
items in it, leaving the rest to stand. To veto a whole 
appropriation bill is a very drastic step. Such action, unless president 
the })ill were passed over his veto, would leave important appro- 

^ PRlA’nONS. 

branches of administration without any funds until a new 
bill could be put through the various stages; and Congress might ad- 
journ before that could be done. Consequently the President, as a rule, 
blurts out his objections to the offensive items and then signs the bill all 
the same. The result is that the presidential veto, as far as the spending 
of public money goes, is greatly weakened. This situation is embarrass- 
ing to the President and costly to the taxpayers. Public opinion holds the 
President responsible for all the items in any bill which he signs even 
though he may be strongly opposed to some of them.^ 

The national budget system is not yet in all respects what it ought to 
lie, but its establishment marked a long step forward. The bureau of the 
budget has saved the country a great many millions, par- 
ticularly by its careful i.ivcstigation of departmental orot^fors 
expenses and its constant discovery of ways in which the 
taxpayer’s money may be saved. Wil!> an increased staff it would be able 
to do more in this direction. Ncvci ihelcss, the control of national ex- 
penditures in the United States is not yet strict enough. The director of 
the budget has been given the initiative in recommending appropriations, 
but neither he nor the President has the sole initiative. Congress does not 
regard the national budget system as having placed any limitations upon 
its own ultimate authority, either in proposing or sanctioning appro- 
priations. The result is that complete responsibility belongs neither to the 
executive nor to the legislative branch of the government; it is divided 
between the two. ITie President may pledge economy, but unless he 
obtains the cooperation of Congress he cannot redeem his pledge. From 
time to time measures involving large expenditvircs have been passed 
against the President’s recommendation and even over his veto — 

* On the question whether the President ought to be given the power to veto individual 
items, sec pp. 179-1 Bo. 
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because congressmen have considered such action politically advanta- 
geous to themselves. 

Much unhappiness comes to individuals by reason of their lack of 
careful planning in money matters. The nation which tolerates similar 
THRIFT AS A incautlon in its public finance will eventually get itself into 
NATIONAL trouble also. Thrift is a national, as well as a personal, 

VIRTUE. virtue. We look at the national expenditures and say; 

“What are even forty billions a year to a* hundred and thirty million 
people?” But a little mental siritlimetic will disclose that it figures out to 
more than $300 per capita, or about a thousand dollars a year for th^ 
average American family. If every employed person in the United Slates, 
man or woman, were to give Uncle Sam a bright new dollar every day 
in the year, it would not cover the cost of the national government. Nor 
should it be forgotten that forty-eight states are also taking money from 
the citizen’s pockets and spending it; so are a great host of counties, 
cities, towns, boroughs, townships, and local-improvement districts. 
There are at least fifty thousand taxing and spending authorities, big and 
little, in the United States. So the total cost of governing the Ameriisan 
people is not merely a dollar a day for every person who is gainfully 
employed; it is a good deal more than that. 

Of course the wage earner does not realize that he pays at that rale, or 
anything like it. He knows, to be sure, that his earnings go into rent, 
grocery bills, gas bills, street-car fares, as well as into payments for gaso- 
line, tobacco, liquor, motionpicture shows, etc. — but not always does 
he realize that taxes, all kinds of taxes, are a component part of these 
payments, so that every time he unsheathes his pocketbook he pays 
taxes. He complains about the increased cost of living, but does he 
appreciate the fact that the reason for this, in part at lc2ist, is the increased 
cost of government? If he did, he would show more concern about public 
expenditures. 


THE NATIONAL DEBT 

Not aU national expenditures are defrayed out of income. Extraordi- 
nary undertakings which involve great outlays, such as the financing of a 
PURPOSE OF relief of unemployment during an economic 

THE BORROW- emergency, cEuinot be financed out of taxes alone. Govern- 
iNG POWERS, nnents, like individuals, should try to live within their 
incomes as a normal policy and should not borrow to meet their current 
needs. That is an axiom of financial policy on which all statesmen seem 
to be agreed, although they do not always observe it in practice. But 
firom time to time there arc situations which require the raising of 
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extraordinary sums — to build the Panama Canzil, for exmnple. To do 
this by gready increasing the current taxes would be unjust as well as 
unpopular. Governments, like business corporations, should have the 
right to incur indebtedness for large capital expenditures; they are also 
justified in txnrowing when serious emergencies arise, and no one can 
foretell how great such emergencies may be. The Cksnstitution of the 
United States, therefore, gives to Congress, without tmy restriction, the 
right “to borrow money on £hc credit of the United States.” 

This is one of the few congressional powers upon which the Consdtu* 
tion places no limits whatsoever. Congress can borrow as much as it 
pleases and in whatever manner it deems expedient. Inhere 
was a good reason in 1 787 for giving Congress this latitude limitations 
because the national credit was then so low that difficulty won rr. 
was likely to be encountered in borrowing on any terms, beginnings 
The new national government started its career with heavy of ihe 
obligations. Bonds had been issued during the Revolution- 
ary War both by the confederation and by the several states. 

The former would certainly be a charge upon the new Union, and the 
latter would probably have to be taken over as a part of the national 
debt. As a matter of fact, they were taken over. 

The funding of these various obligations, which amounted in all to 
about $55,000,000, was the work of Alexander Hamilton, who served as 
secretary of the treasury during the years 1789-1795. To 
Hamilton al-so was due the beginnings of a system of federal 
revenues which not only provided for the ordinary expenses revolution- 
of government, but looked to the gradual extinction of the 
initial debt. During the War of 1812 some new bonds were aus-xander 
issued, but twenty years after the close of this war the entire Hamilton’s 
national debt had been virtually paid off. Not only that, but rr. 

there was a surplus in the federeil treasury which Congress 
distributed among the states! For twenty-five years, 1836-1861, the 
United States was the only great country in the world without a national 
debt of any consequence. Then came the Civil War; and, during the 
years 1861-1865, the debt rose to what was regarded as a standing 
figure. 

At the close of the Civil War the interest-bearing indebtedness of the 
nation stood at about three billions of dollars; but this does not tell the 
whole story, for much borrowing had taken place in a 
roundabout way through the issue of paper currency. The 
financial l^acy of the Civil War was steadily reduced, 
however, and during the next twenty years it was brought down to 
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about a billion and a half dollars. Then the pendulum began to swing 
THE NA once more in the other direction. In the second Cleveland 
•noNALDEBT administration bonds were issued to replenish the gold 
SINCE Tm reserve in the treasury, and later, dming the war with 
civil. WAR. Spain, there were additional borrowings. The building of 
the Panama Canal added something to the total, yet the national debt 
on the eve of America’s participation in the First World War was only 
about a billion and a qutu'ter. 

Viewed in the light of later developments this little billion of a genera- 
tion ago now seems microscopic. The Ixirrowings for the two war years 
1917-1919 alone amounted to over twenty-five billions. 
About ten billions were loaned to the European countries 
which were associated with the United States in the war — 
notably to Great Britain, France, Italy, Russia, and 
Belgium. But presently the government began paying off 
these war bonds and made good progress until 1930, when the country 
began to feel the onset of the economic depre.ssion.‘ The total debt at 
that date had been reduced to about sixteen billion dollars. Then, with 
the policy of borrowing to finance the relief and recovery programs, 4 he 
figures mounted rapidly again. By the end of the fisc’al year 1939, the 
national debt had rLsen to about forty billions; two years later, the ex- 
penditures of the defense program had pushed it up nearly ten billions 
more; and with the active entry of the United States into the war the 
nation’s indebtedness shot upwards at an unprecedented speed.- C-ongress 
lifted the debt limit to astronomical figures — to one hundred twenty- 
five billions in 1942 and then to three hundred billions in 1944. In 1949, 
the actual debt was approximately two hundred fifty billion dollars. Nor 
does this gigantic figure portray the real magnitude of the burden which 
governmental indebtedness has placed upon the American people, for 
the states also have debts, and so have the counties, cities, and towns. No 
one knows, with any degree of exactness, what the grand total now is. 

How great a burden of public debt can the people of any country 
bear? No preci.se answer can be given to this question, although it is 
jg self-evident that somewhere there must Ise a point at which 
THE TOP governmental solvency will be endangered. The burden of a 
public debt depends on how much it costs to carry the load, 
in other words, upon the rate of interest which has to be paid on it. 


' W. F. Willoughby, Financial Condition and Operations oj the National Government^ ^921-1^310 
(Washington, 1931). 

*Thc foregoing figures do not include obligations guaranteed l>y the United States, such 
as the bonds of the home owners’ loan corporation, the farm loan bonds, the National Housing 
Act guarantees, etc. 
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And in the United States this rate has been coming down. It also depends 
upon the wealth and earnings of the people, because it is from this wealth 
and these earnings that the money to pay interest on the debt is obtained; 
and it is from this source also that public debts have to be paid off. The 
total earnings of the whole population of the United States amounted 
to over a hundred and fifty billions in the year 1945, so that the national 
debt limit represents the entire earnings of the people at the present 
high rate for two whole yezu's. 

How does the national government “borrow money on the credit of 
the United States”? The most common plan is to issue bonds. These 
bonds are promises to pay on the expiration of a designated mech- 
period, say, twenty, thirty, or forty years, with interest at a anism of 
stated rate during the lifetime of the bond. For the most 
part these bonds have been sold to banks, insurance companies, cus- 
todians of trust funds, and similar concerns. But government bonds are 
also sold direct to private investors amd, to facilitate .such sales, they are 
available in small denominations. During recent years much use has 
been made of so-called savings bonds. Purchasers of these bonds do not 
receive interest at regular intervals: vhc interest is added to the face value 
of the bond — for c-xample, a savings bond purchased for $750 will be 
worth $1000 in ten years. 

From time to time the United .States has also borrowed money by the 
issue of treasury notes or bills. These arc is.sucd in varying denominations 
and mature within a short time, usually from three months 
to five years. These lx*ar a v cry low i ate of interest, much 
lower than is paid on government bonds which have a long 
maturity. Treasury notes and bills are {jurchased largely by banks and 
other financial institutions as a means of keeping their surplus cash in- 
vested without tying it up for a long period. The national government 
has also issued in recent years what arc known as “tax anticipation 
notes.” These are interest-bearing notes which corporations or in- 
dividuals arc permitted to buy and then turn in (at face value plus 
interest) in payment of their federal t.’.xcs. 

Government borrowing by an inflation of the currency was extensively 
practiced in various countries of Continental Europe during the First 


World War and after it. There is nothing in the Constitution 
of the U nited S tates that prevents resort to the same prac tice 
by Congress. During the Civil War the national govern- flation 
ment paid a portion of its war expenditures by issuing 
“greenbacks,” which were merely paper notes with no 
adequate reserve of gold or silver behind them, and its right to make tiiis 
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money legal tender in payment of private debts was subsequently upheld 
by the courts.* During the Second World War there was also a vaist 
increase in the amount of paper currency placed in circulation; but 
this time it was adequately backed by the nation’s reserve of gold and 
silver. 

In no case has there ever been a repudiation of the American national 
debt or any part of it. Repudiation of the debts owed by some of the 
individual states, however, has occurred on several occa- 
sions.* Where such action takes placc^, the holder of a 
repudiated bond has no effective legal redress. He cannot 
sue the state except in its own courts, and even there he has 
no status as a plaintiff unless the state gives it to him, which it is not 
likely to do. He cannot enter suit in the federal courts, because the 
eleventh amendment prohibits the federal cx>urts from hearing any 
citizen’s suit against a state. 

The burden of a national debt may at times be lessened by the process 
known as refunding. The government, when bonds arc issued, reserves 
the right to pay them off at or after a designated date. If at 
that date the general rate of interest has fallen, a govern- 
ment may then secure money to pay off the old bonds by 
issuing new bonds at the lower rate of interest. If the government, for 
example, borrows a billion dollars at four per cent on bonds which are 
to mature in twenty years, this does not mean that it must draw on its 
current income to pay off these bonds when the twenty years arc up. It 
can, and probably will, “refund” these bonds by the issue of new ones, 
bearing a lower rate of interest, provided interest rates have gone down 
in the meantime. Thus, when interest rates are falling, it becomes 
possible to lessen the burden of a national debt without actually paying 
any of it off. On the other hand, if interest rates have gone up, the re- 
funding operation becomes a costly one. 

One sometimes hears it said that the average citizen does not need to 
worry about the national debt, whether it is big or little, because so many 
of the bonds are held by banks, insurance companies, large industrial 
corporations, and the like. But these concerns are merely acting for their 
depositors, policyholders, and shareholders who, taken together, con- 
stitute a large fraction of the whole people. When a wage earner puts 
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* See p. 424. 

* Between 1840 and 1883 twelve states (all but two of them southern) repudiated obliga- 
tions to an aggregate amount of more than $160,000,000. K. C. McGrane, Foreign Bondholders 
and American State Debts (New York, 1935). Defaults have occurred in eight other states, in- 
cluding California, Illinois, Indiana, and Pennsylvania. D. F. Jordan, Investments (New York, 

1933)- 
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money in a savings bank, or into payments on a life insurance policy, 
he is really buying government bonds, whether he knows it or not — 
because the bank or insurance company buys its government bonds with 
at least a part of his money. When a government becomes insolvent, 
therefore, almost every citizen is affected. Alexander Hamilton once said 
that “a national debt, if it be not excessive, will be to us a national 
blessing.” That saying is often quoted by spendthrift politicians — but 
usually they leave out the qualifying clause. 
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THE GOVERNMENT AND COMMERCE 

The prosperity of commerce is now perceived and acknowledged by all enlightened 
statesmen to be the most useful as well as the most productive source of national wealth, 
and has accordingly become a primary object of their political cares. — Alexander 
Hamilton. 

The chaotic condition of treide during the years preceding 1 787 did 
more than anything else to brir^ the slates together. No sooner had the 
Revolutionary War come to a close than they began setting commercsai. 
up tariffs against one another and seeking preferential chaos be- 
trading arrangements with foreign countries. This com- 
mercial rivalry soon led to bad feeling and within a few of the 
years it became clear to everyone that orderly trade could 
not be maintained except by establishing a central authority to enforce 
uniform regulations. On this point the men who framed the Constitution 
were virtually unanimous. 

The Constitution, therefore gives Congre.ss complete power to regulate 
commerce with foreign nations and among the severed states — subject 
only to the proviso that such regulatic.a shall not give to one 
state any preference over another, and that no export dudes coNSTTrenoN 
may be levied. ‘ This “commerce clause” is deceptively ®>vf.sto 

’ . . , . . , . . . CONORESS IN 

simple on its face; m reality, it has become, m application to the way of 
present-day business activities, more difficidt to define than powers over 

* ' COMMERCE 

any other power bestowed upon Congress by the Constitu- 
tion. No grant of authority to the fcdei :i government has been of greater 
elasticity than that which is embodied in the phrase "‘to regulate com- 
merce.” These three words, as interpreted by the courts, have contained 
enough latent authority to make Congress a dominating force in the 
industrial life of the nation. 

1 The Congress shall have power ... to regulate commerce with foreign nations, and 
among the several states, and with the. Indian tribes. (Article I, Section 8.) 

No tax or duty shall be laid on articles exported from any state. (Article I, Section 9.) 

No preference shall be given by any regulation of commerce or revenue to the porta of one 
state ovei those of another; nor shall vessels bound to, or from, one state be obliged to enter, 
riear, or pay duties in another. (Article I, Section 9*) 
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GIBBONS V. 
OGDEN 

(1824). 


Obviously no member of the constitutional convention coiild have had 
any idea of the vast possibilities which lay concealed in this simple 
^ phrase, nor did its full import begin to be realized until a 

LANDMARK generation after the Union was established. The decision of 

IN TUB EX- Supreme Court in the case of Gibbons v. Ogden (1824) 

GIBBONS 0. first brought home to the states the extent of the jurisdiction 

OGDEN which they had handed over to Congress, and from that 

ti 34;. forward the commerce clause has been steadily 

widened by the inclusion of one thing after another,^ In a hundred and 
sixty years it has moved all the way from pack-horse to airplane and 
from post-rider to radio. 

Words are the mind’s ambassadors. When used in a constitution they 
have dynamic properties. Their shadings keep step with social and 
AN EXAMPiE economic changes; they expand to cover the necessities of 
OF VERBAL cach ucw age; they signify one thing in this generation and 
ELASTicn-Y. another in the next. Commerce in 1787 was a matter of 
stagecoach and sailing ship. But when railroads and steamships came, 
they were held to be instrumentalities of commerce. Then the telegraph 
arrived and was put into the same, category. ITic telephone followed it 
there. So did the broadcasting stations, in due courst?. Meanwhile, the 
courts were busy deciding that expre.s.s companies, Pullman car com- 
panies, electric trolleys, auto stages, airplanes, pijie lines, and a dozen 
other carriers of trade and intercourse belonged within the same clastic 
designation. Constitutional terminology is not made of vanadium steel; 
it has the resiliency of a toy balloon. 


THE COMMERCE POWER IN GENERAL 

What is “commerce” today? No one can define it precisely; and, in 
any event, a definition of today would be out of date even a few years 
EXACT hence. But in a general way coimnerce includes all forms 

DEFINITION of transportation on land, by water, or through the air, the 
movement of persons, merchandise, and messages — in fact, 
POWER B economic intercourse of almost every .sort. But there are 
IMPOSSIBLE. some specific things which it does not cover. Traffic in bills 
of exchange, for example, has been held to be outside the scopic of the 
term. A baseball team playing games in different states is not engaged in 
interstate commerce, but a high-tension power line ciurying electric 
current across a state boundary comes under the commerce power of 

’ In Gibbons v. Ogden (9 Wheaton i) it was held that Congress had power to maintain 
the free flow of foreign and interstate commerce, even within the boundaries of the individual 
states themselves. 


IMPOSSIBLE. 
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Congress. The line of demarcation is sometimes so tortuous that the 
average layman cannot follow it. Several years ago, a federal court held 
that a law passed by Congress for the protection of migratory birds was 
unconstitutional because bird migrations are not commercial activities.* 
But the pzissing motorist who picks up a hitchhiker and carries him across 
the boundary of a state has been held, by judicial ruling, to be a carrier 
of interstate commerce. More than three quarters of a century ago the 
Supreme Court held that the lJuying 2md selling of fire insurtmee policies 
was not interstate commerce, but quite recently it reversed itself on this 
point.® 

For a long lime it was the judgment of the Supreme Court that the 
power of the national government to regulate interstate commerce gave 
it no authority over manufacturing, mining, oil production, 
and other business which was considered wholly within the 
bounds of a single state. Even as late as 1 895 the Court held commerce 
categorically dial manufacturing is not commerce but is 
“antecedent to commerce.” ® And in the Schechter Case 


(1935) it still held to this general ruling.'* But, in more recent years, a 
change of judicial attitude on this matter has developed; and, in various 
decisions since 1937, the Supreme Court has held that the commerce 
clause may be used by Congress to regulate industries within a single 
state when such industries arc, from the nature of their business, closely 
interwoven with other industries which operate in interstate commerce. 
The National Labor Relations Act, for example, has extended its 
provisions to workers in such industries and has been upheld in doing so. 
The rigidity with which Congress was debarred for over a century from 
regulating purely local business is beiiig broken down.*'’ 

Commerce is commerce, no matter how' it is carried on. The method of 
transportation is immaterial. Nor is it necessary that the carrying be for 
profit. The presence or absence of buying or selling, profit 
or loss, payment or gift, does not affect the. fundamental flung 
principle. The radio broadcaster, though he may never 
move from one spot, is engaged in interstate commerce, commerce 
What he usually sends through the air is a medley of adver- 


* U. S. V. Shauver, 214 Fed. 154. In 1916, however, the United States and Canada entered 
into a treaty providing for specified closed seasons and other forms of protection with respect to 
certain species of wild birds in their annual migrations, and in 1918 Congress enacted the 
Migratory Bird Treaty Art (39 Stat. 1 702) to implement the provisions oi this treaty. The 
Supreme Court held this act of Congress to be constitutional as a necessary and proper means 
of giving effect to a treaty which was witliin the authority of the United States to conclude. 
Missouri V, Holland, 252 U, S. 416 (1920). 

* Paul Virginia, 8 Wallace 168 (i 868 ), and U. S. v. South-Eastern Underwriters Associa- 
tion, 322 U. S. 333 (1944). 

* E. C. Knight Co. v. U. S., 156 U. S. i (1895). 


^ Sec p. 445 


®Secp. 450. 
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WHEN GOM- 

MERCC 

BECOMES 

“inter- 

state.** 


tising and entertainment. The law calls it commerce. But the mere fact 
that you use the mails from one state to another in the course of a business 
transaction does not necessarily involve you in interstate commerce — 
for example, if you arc a lawyer and give your client in another state 
legal advice by mail, charging a fee for it. 

Another question arises. At what point does commerce become inter- 
state? Commerce which begins and ends within the bounds of a single 
state is prima facie outside fne category of interstate com- 
merce; but, if at any point between its start and its desti- 
nation, the traffic passes outside the state boundary, no 
matter for how short a distance, the whole transaction goes 
under federal jurisdiction. Goods shipped from Boston to 
New York are under federal regulation all the way from one place to the 
other, not merely while crossing the intervening states. But goods shipped 
from Los Angeles to San Francisco, a longer distance, are ordinarily 
under state regulation. Interstate commerce begins when the person or 
shipment with an interstate destination goes aboard the carrier. How- 
ever, in an interesting case a generation ago, it was held that taxicabs 
owned and operated by a railroad company in carrying passengers^to its 
terminal were not engaged in interstate commerce — in other words, 
that passengers began their interstate trips when they actually boarded 
the train, and not when they taxied to the station.^ 

Therefore, the only way to keep goods from coming under the juris- 
diclion of Congress is to keep them at home, in the state where they arc 
produced. Under present-day conditions of industry such a recourse is 
virtually impossible. Of late, the courts have shown full awareness of the 
complexity of commerce and the inextricable mingling of its various 
parts. Every large concern ships goods by express, freight train, motor 
truck, or airplane into other states. It brings raw material by the same 
channels. The level of wages and the schedule of work hours in one state 
are bound to affect commerce between it and other states. Electric power 
that is produced within one state is used locally to manufacture goods 
which are sold in other states. As a practical matter, it is extremely 
difficult, if not impossible, to make a clean-cut, open-and-shut differ- 
entiation between interstate and intrastate commerce, or even between 
commerce and industry. The courts are now recognizing that fact. The 
result is a gradual extension of federal jurisdiction over both commerce 
and industry of all kinds. Incidentally, it may be mentioned that a 
consignment of merchandise which has been shipped in interstate com- 


^ Pennsylvania R.R. Go. v, Knight, 192 U. S. 21 (1904). 
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merce remains subject to federal jurisdiction until it is sold in the original 
package or until this original package is broken.^ 

Is the power of Congress over foreign and interstate commerce 
unlimited? By no means. As already stated, when Congress undertakes 
to regulate commerce, it must do so uniformly. It cannot 
discriminate in favor of one section of the country, or in ^he 
favor of one part of the population, as against any other, power of 
If it imposes duties upon imports coming into the United 
States from foreign lands, those duties must be levied at the late for- 
samc rate at all ports to which the goods may come. So long 
as it observes the rule of uniformity, however, Congress may 
determine the conditions under which its commerce power is exercised. 
It may regulate to the extent of placing an embargo on all foreign trade 
and may regulate commerce between the states to the extent of actually 
prohibiting certain forms of it. 

THE TARIFF 

The power to regulate commerce with foreign nations has been 
exercised, in the main, by the enactment of tariff laws. Strictly speaking, 
a tariff for revenue is an exercise of the taxing power, while a ^he tariff 
tariff for protection falls within the scope of the commerce as an 
power. The distinction is of no legal importance, however, 
for virtually every American tariff during the past century ciai, regu- 
has been both fiscal and protective.^ Usually the clement 
of protection has predominated, and that is why the customs tariff is 
included in a chapter on the regulation of commerce rather than under 
the heading of national taxation. 

In the days when the (Constitution was being framed the prevailing 
public sentiment leaned tow^ards free trade. But Alexander Hamilton 
persuaded the first Congress to establish a tariff of duties on imports. 

' The original package doctrine was formulated by Chief Justice Marshall in 1827 (Brown 
p. Maryland, 12 Wheaton 419). It has licen resta!ed and made more precise in various later 
decisions, such as Lcisy r. Hardin (135 U. S. 100, .t»9o) and Austin v. Tennessee (179 U. S. 
343, 1900). A state may tax goods while they remain in the original package, provided that 
the tax is not special or discriminator)’. But, when the goods have been imported from a 
foreign country, the consent of Congress is necessary under Article I, Section 10, of tlie Con- 
stitution. 

* Until 1928 the Supreme Court was not called upon to determine the constitutionality of a 
protective, as against a revenue, tariff. Yet the issue had been debated in Congress and else- 
where for a hundred and forty years; and Democratic platforms, in 1892 and 1912, had 
denounced protection as beyond the constitutional power of Otngress to establish. The deci- 
sion of the Court in Hampton v. United States (276 U. S. 394) made no reference to the com- 
merce power. It rested on two points: (i) actual practice from rfie time of Hamilton, and 
(2) the sufficiency of an alleged motive to raise revenue, no matter what other motives may 
have been influential. 
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This action was taken primarily to furnish the new government with 
revenue, but Hamilton believed in a customs tariff for other reasons as 
well. He argued that protection would build up the home market and 
weld the nation together; likewise, that it would cause the occupations 
of the people to become diversified by stimulating a variety of manu* 
factures. In addition, it would foster shipbuilding and other activities, 
which in time of emergency could be utilized for the national defense. 

During the nineteenth century the tariff alternated up and down, but 
its general course inclined upward, especially after the Civil War. In tlie 
NINETEENTH- Campaign of 1884 it Ix^amc a leading issue between the 
CENTURY major parties and remained one for forty years. The Re- 
TARiFFs. publicans ranged themselves definitely on the side of protec- 
tion. The Democrats denounced it as fraud and robbery, and in 1892 
even went so far as to deny the constitutional power of Congress to enact 
it. As soon as they won control over Congress, tliey proceeded, although 
cautiously, to reduce the customs rates. Not until the campaign of 1928 
did they abandon their demand for a “revenue” tariff. So both parties 
have now become frankly protectionist, and consequently the tariff has 
ceased (for the moment at least) to be a major party issue. Its schedules 
arc nowadays evolved from a series of struggles in Congress among differ- 
ent sections of the country and among different business interests. Lobby- 
ists crowd into die capitol by the hundr^s whenever a new tariff is in the 
making — every one of them seeking some concessions to the special 
interest or locality that he represents. Every sort of business (agriculture 
included) clamors for “protection”; but what most of them rezilly want 
is a rate of customs duty that will give them a substantial advantage over 
any foreign producer of the same products, or even of products which 
might compete with their own. And usually they get at least a part of 
what they are after. The result has been a higher scale of prices in the 
United States than in other countries, higher wages in the protected 
industries, and higher profits in them also. By most Americans the 
protective tariff has been given a share of the credit for the relatively 
high standard of living in the United States. 

After the World War of 1914-1918 the situation of the United States 
with reference to foreign commerce and competition underwent a 
THE "flex- change. Foreign currencies, in terms of the American dollar, 
iBLE depreciated considerably. This meant that goods could be 

’ sent to the United States, and, even after payment of the 
regular customs duty, could be .sold cheaply for American dollars, 
because these dollars would bring a high price in the currency of the 
exporting country. To meet this situation. Congress inserted in the tariff 
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acts of 1922 and 1930 a “flexible clause” which permits the regular rate 
of import duty on any commodity to be raised or lowered within certain 
limits by presidential proclamation whenever it is decided that such 
adjustment is essential to fulfill the purposes of the tariff. 

On the urgent recommendation of the Secretary of State, Cordell Hull, 
Congress inaugurated in 1 934 the policy of permitting reciprocal trade 
agreements between the United States and other countries, reciprocal 
T he advocates of this policy hoped to secure mutual benefits trade 
through the removal of obstructions to foreign trade, 

Without the advice and con-sent of the Senate, the President was em- 
powered to make such agreements with other countries, but with the 
provision that no rate of duty should be lowered more than 50 per cent; 
that no article should be shifted from the dutiable to the free list; that the 
reduced rates should apply to all countries not discriminating against 
American goods; and that, at the end of three years, the agreements 
might be terminated upon six months’ notice. By successive reenactments 
of this measure, Congress has extended the life of this policy and it still 
continues to be in force. The department of state, which negotiates the 
reciprocal agreements, is now concerned with the postwar application of 
this arrangement, which, being flexible, could be adjusted to changes in 
the value of currencies or to new conditions of trade. By some statesmen 
the reciprocal trade agreement is regarded as an agency of international 
peace. At any rale, the United States has entered into reciprocal trade 
agreements with more than twenty-five countries. 

The outbreak of another gieat European war in 1939 relegated the 
tariff to a very subordinate place in public discussion. For some years 
before this date various European counti'ies had been 
placing their foreign trade on a “quota” basis. In other “ynoTA” 
words, they no longer allowed imports with only their 
tariffs as a barrier. Instead they permitted, from any country, only such 
imports as could be balanced by a quota of exports to the same country. 

Meanwhile some localized wzirs hatl begun — Italy against Ethiopia, 
Japan against China. The conflagration threatened to become general 
and possibly involve the United States. Supported by popu- 
lar sentiment, C^ingress therefore passed, during the years 
*935“i939> so-called Neutrality Acts which provided trade with 
that whenever Confess or the President formally recog- 
nized the existence of any war, all trade between the United 
States and the warring countries should go upon a “cash-and-carry 
basis.” In other words, the United States would furnish neither ships nor 
credit. In addition, these acts made stringent rules relating to the sale of 
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munitions to belligerents, the floating of loans by them in the United 
States, and the traveling of American citizens on ships ovmed by them. 

But the startling success of Germem arms during 1940 and the appar- 
ently desperate situation of Great Britain dictated a departure from this 
policy. Congress, in March, 1941, enacted a Lend-Lease Act which 
provided for the giving of assistance in the way of munitions, supplies, 
ships, and money to those countries which were resisting the aggression 
of the Axis powers. This, of course, soon resulted in an enormous flow of 
commerce, mainly in one direction. By such action the United States 
began to throw its weight against the Axis and, within a year, was whole- 
heartedly in the war. 


IMMIGRATION 


The control of immigration is another important phase of the com- 
merce power.' By virtue of its authority to regulate foreign commerce. 
Congress has passed numerous laws relating to the incom- 

THE CONTROL 1 

OF CONGRESS iHg of alicns. These laws prescribe the conditions under 
OVER iMMi- which immigrants may enter the United States and exclude 
some classes of aliens altogether. For example, the federal 
laws exclude all persons, except those engaged in the various professions, 
who come to the United States to perform labor under contracts made 
before their arrival. They also prohibit, with some exceptions, the entry 
of certain Orientals. A literacy test has been provided since 1917 for all 
otherwise eligible immigrants. It requires ability to read 
^LUDTO some language, not necessarily English. Among those ex- 
cluded under cill circumstances arc insane persons, and 
persons likely to become public burdens, or those afflicted with serious 
physical or mental ailments, as well as polygamists, anarchists, and 
persons who have been convicted of serious crimes. All aliens who are 
admitted must pay a head tax. 

After the close of the First World War, it seemed certain that an 
avalanche of immigration would descend upon America. From almost 
everywhere, throughout Continental Europe, the stream 
started to flow across the Atlantic.^ So Congress busied 
itself with the preparation of measures which were expected 
to stem the tide. After an unsatisfactory experiment with 
stopgap arrangements it authorized, in 1924, a “national- 


THE ACT 

OP 1924 

AUTHORIZES 

NATIONAL- 

ORIGINS 

BASIS. 


' Strictly speaking, this control (which is exclusive) is a necessary consequence of the power 
of the nation^ government to conduct foreign relations and to regulate commerce. Passenger 
Gases, 7 Howard 783 (1848). 

* By fiscal years the immigration was 430,000 in 1920; 805,000 In 1921; 310,000 in 1922; 
523,000 in 1923; and 707,000 in 1924. 
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origins” system of quotas, which was put into operation five years later. 
Under the terms of this law the total number of immigrants admitted 
into the United States (except residents of the Western Hemisphere, to 
whom the restriction does not apply) is limited to 154,000 per zinnum. 
Within this limit quotas are assigned to the various countries in pro- 
portion to the number of persons of such origin who were already in the 
United States at the time of the census of 1920.^ On this basis. Great 
Britain and Northern Ireland received a quota of about 66,000; Ger- 
many, about 26,000; and Italy, about 6,000. For a time, there was 
strong pressure on the quotas in some European countries; but, with the 
growth of the economic depression in this country and the outbreak of 
war in Europe, the flow of immigration declined sharply.® A minimum 
quota of 100 has been assigned to virtually every' nationality; but those 
Asiatics and Pacific Islanders who arc still debarred from naturalization 
may not come into the country under such a quota. 

Congress may regulate not only the admission but the deportation or 
expulsion of aliens. Accordingly, ii has authorized the commissioner of 
immigration to deport, even after lawful admission, any 
alien who tries to foment n^volution, or to spread subversive 
political doctrines, or who is convicted of certain crimes. 

And, of course, anyone whose entry into the United States is shown to 
have been unlawful can also be deported. Such deportees are sent back 
to their own countries. Deportation orders are issued by the executive 
authorities, not by the courts; but from such orders there is a right of 
appeal to the courts. Ordinarily, however, the courts will not interfere 
unless the facts alleged as the basis of a deportation order are unsup- 
ported by any substantial evidence.'* The burden of proof rests on those 
who resist deportation, not on those who order it. 

* According to the aci of 1924: “Such determination shall not lx* made by tracing the 
ancestors or descendants of particular individuals, but shall be based upon statistics of immigra- 
tion and emigration, together with rates of increase 01 |:<jpulation shown by successive de- 
cennial United Slates censuses, and such other data as may b<- found to be reliable.” As to the 
methods that were employed, see Charles P. 1 ‘^^v^’and, Survey of Anurkan Foreign Relations 

(>929), pp. 46 <>- 475 * 

* The figuies are: 

1933 23,068 1938 .. 67.895 

1934 29,470 1939 82,998 

1935 34.956 1940 70.756 

1936 36,329 >941 51.776 

1937 50.244 1942 28,981 

*In June, 1945, for example, the Supreme Court nullified an order for the deportation 
of Hariy Bridges, West Coast labor leader, wfio is a native of Australia. In a 5 3 decision, 
the court declared that the deportation warrant was based on a misconstruction of the law 
and an “unfair hearing on the question of his [Bridges’] membership in the Ck)mmunist 
party.” 
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REGULATION OF TRANSPORTATION 


It is chiefly by means of the tariff and the immigration laws that Gon> 
gress has exercised its power to regulate commerce with foreign nations. 

But Congress also regulates commerce among the states, 

METHODS OF n , , , ^ • 

REoutATiNo and Its work m this latter field has been even mcve im> 
INTERSTATE portant. Its regulatory piower has been extended to ships 
COMMERCE. inland waters, railroads, electric railways, bus and truck 
lines, airplanes, oil-carrying pipe lines, transmission lines for electric 
light and power, whenever zmy of the foregoing operate in more than one 
state, as well as to communication by telegraph, telephone, and the 
radio. 

For a long time after the federal government began its operations. 
Congress hardly used its power to regulate interstate commerce. In 
general, all such commerce went unregulated. During the middle decades 
of the nineteenth century, the railroads came and gradually spread 
themselves all over the country. The states, having chartered the rail- 
road companies, were supposed to regulate them; but this arrangement 
proved ineffective, especially as regards through traffic. Many abuses 
developed in the way of discriminations in favor of certain cities as 
against others, or in favor of large shippers as against smaller ones. 
Sometimes these favored shippers werc^iven rebates from the rates fixed 
in the published schedules. 

Such abuses became so common and so flagrant that Congress decided 
to put an end to them. In 1887 the Interstate Commerce Act laid down 
a series of regulations which prohibited discrimination in 
rates or service. They also forbade rebating and the practice 
of “pooling” business, to which the railroads had frequently 
resorted. This, and subsequent statutes, established the 
principle that rmlway rates must be reasonable and must 
be publicly amnounced, after which they must not be raised without the 
approval of the interstate commerce commission, a body which was 
established in 1887 to enforce the various regulations. 

The functions of the interstate commerce conunission have gradually 
been widened to include the carrying out of tire federal laws relating to 
steamship and railroad companies, express and sleeping- 

WORK OF THE f ■ r o 

INTERSTATE Car companies, motor bus and motor truck concerns, power 
ooMMERCB transmissicr lines, and oil pipe-line companies, when cn- 
GOMHissioN. gaged m Inte state commerce. Its jurisdiction also extends 
to terminzil facilities when used in connection with foreign or interstate 
trade. The commission may investigate, either upon complaint made to 


THE INTER- 
STATE COM- 
MERCE ACT 
OF 1 887 AND 
SUBSEQUENT 
ACTS. 
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it or on its own initiative, any allegations of overcharge, or faulty service, 
or discrimination in rates made by all such companies. It is authorized, 
after proper hearings, to fix the maximum rates or fares, and also to 
make reasonable rules as to the character of the service. It has various 
other responsibilities with respect to the issue of securities by carrier 
corporations engaged in interstate commerce. 

Meanwhile, it should again be pointed out, even at the risk of undue 
repetition, that the interstate commerce commission has no general 
authority over carriers which keep strictly within the bounds 
of a smgle state. As far as they are concerned, each state qj author- 
provides its own regulations and its own regulating body, nv over 
commonly known as a railroad commission or public 
service board. But nezirly <dl railroads now operate in more federal and 
than a single state (or are parts of a railway system which 
docs); and the interstate commerce commission has some 
jurisdiction over even their local rates insofar as these affect the general 
rate structure. The state commissions still have a good deal to do with 
such matters as the hearing of complaints, train schedules, local facilities, 
safety requirements, ihe abolition of grade crossings, etc. 

During the First World War the President of the United States, by 
virtue of war powers conferred upon him by Congress, took over the 
operation of the important railroads, placing them under a 
director general named by himself. Congress subsequently 
provided that the owners of the railroads should be com- of the 
pensated during the period of federal o[X!ration by a 
guarantee of a net income equal to the average net earnings 
of the three preceding years. For more than a year after the end of 
hostilities, the national government continued to operate the railroads 


under this arrzmgcment: but, in 1920, Congress passed the Transporta- 
tion Act under the provisions of which the raihxiads were restored to 
private operation. 

This act embodied some novel features. For one thing, it sought to 
provide the railroads in each region Oi the country (taken as a whole) 
with a reasonable minimum of net earnings. Excess earn- ^ije trans- 
ings by any one road were made subject to “recapture,” portation 
that is, they were to go into a fund for the benefit of the less m 
profitable roads. Much was expected of this recapture chief 
provision; but it proved unworkable and was repealed. A provisions. 
second provision authorized the interstate commerce commissiem to fix 
TTiinimiiwn as Well as maximum rates to prevent unprofitable competition, 
while a third set up a plan for the adjustment of railroad labor disputes. 
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THE RAIL- 
ROADS IN 
THE DE- 
PRESSION. 


THE FEDERAL 
COORDI- 
NATOR. 


Finally, the act provided arrangements for the consolidation of all the 
railroads into a limited number of great systems; but virtually nothing 
came of this plan. 

With the onset of the economic depression in 1930 the traffic on the 
railroads underwent a rapid and severe decline. Earnings fell off 
correspondingly.^ In no region of the country were they 
sufficient to produce the fair return on valuations which 
the act of 1 920 contemplated A general increase in rates, it 
was felt, would only result In a further decrease of business 
and not solve the problem. To make matters worse, many railroads 
found that they could not meet maturing obligations and, in some 
cases, they defaulted the interest on their bonds. 

To ameliorate this situation, two steps were taken. The reconstruction 
finance corporation made large loans of government money to the most 
needy railroads, taking such security for these loans as it 
was able to obtain. Likewise, Congress made provision 
(during the years 1933-1936) for a federal coordinator of 
transportation, appointed by the President, with the duty of promoting 
or requiring economies, eliminating wasteful duplication of services and 
facilities, securing financial reorganizations, and recommending other 
measures for improving the stability of the railroads. A significant limita- 
tion, however, was the requirement that economies in railroad operation 
must not be effected by reducing the number of employees. 

Federal supervision of the railroads then developed some new features. 
It began to display a more active concern for the interests of the or- 
ganized employees, as in the matter of wage adjustments; 
it became more favorable to shippers, especially to the ship- 
pers of farm products; it showed less sympathy toward 
investors in railroad securities; and it frowned upon the practice, long- 
established but costly, of putting insolvent railroads under judge- 
appointed receivers. Yet in 1938 over thirty per cent of all American 
railroad mileage was in the hands of receivers. The Transportation Act 
of 1940 was designed to relieve this situation. Among other things it 
removed certain restrictions from the lending powers of the reconstruc- 
tion fineince corporation; gave the interstate commerce commission 
authority to regulate the services and rates of water carriers in domestic 
commerce; permitted railroads to consolidate, apart from any official 


POIJCIES 
OF THE 
NEW DEAL. 


^ Within two years the total operating revenues declined by 50 per cent; the number of 
employees by almost 40 per cent. In the face of chronic deficits the credit of the railroads 
virtually disappeared. For the calendar year 1932 the railway brotherhoods accepted a 
10 per cent cut in wages. 
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plan, with the consent of the commission; and created a three-man 
board to investigate the relative eflSciency of rail, water, and motor 
transportation, with a view to discouraging wasteful competition. 

From no regulation at all sixty years ago, we have now developed 
plenty of railroad regulation by the interstate commerce commission, 
by forty-e^ht state boards, and a board for the District of 
Columbia. While the railroads of the United States are 
ostensibly managed by their private owners, that is, by 
officials and directors chosen by the stockholders of the railroads, nearly 
all important questions of railroad policy and management are now 
setded by the public authorities. 'I'hosc who own the railroads, and those 
who inzmage them for the owners, do not decide what rates shall be 
charged, what wages paid, what trains run, how many hours a trainman 
shall work, what his pension rights shall be, or how the railroad’s 
accounts shall be kept. All such matters arc covered by laws or regula- 
tions. 

The initial reason for this policy lay in the fact that railroads are public 
utilities, “clothed with a public, interest” as the courts have sometimes 
said, yet often enjoying a monopoly. As regards their local competition 
traffic, most of the railroads encountered no competition at by motor 
all for a long time. But during the twenty-odd years which 
intervened between the two World Wars, this situation underwent a 
great change. Motor trucks l)cgan to cut into the freight business of the 
railroads, while motor busses went out to capture a share of their 
passenger traffic. Both of them gradually extended their operations 
over longer distances and proved themselves successful competitors, 
because they enjoyed some marked advantages over the railroads. 
Motor vehicles have no expensive rights of w'ay to maintain, require nc 
costly terminals, freight yards, or passenger stations. They can pick up 
their loads at any point and deliver them to the consignee’s door. At the 
outset, they were under virtually no official regulation as to quality or 
regularity of service, rates or fares, hours of labor, or minimum wages. 
The states required them to lx: licensed and to observe a few sjifety rules, 
but that was all. 

The railroad managements complained loudly that this competition 
was unf air and uneconomic, but not until 1 935 was Ckangress ready to 
provide for nation-wide regulation of the new carrier conorkss 
service. By a statute which was passed in‘vhat ye^lr, the intervenes, 
interstate commerce commission received regulatory power 
over all motor carriers engaged in interstate commerce. 'Phis power 
includes the regulation of rates and service. Naturally the act of 1935 



412 THE GOVERNMENT OF THE UNITED STATES 


greatly increased the work of the interstate commerce commission, for 
the number of companies engaged in transportation by motor cars and 
trucks across slate lines is very large — running into the tens of thou* 
sands. To handle the additional work, a bureau of motor carriers was 
established within the interstate commerce commission and the country 
has been divided into sixteen districts with a representative of this bureau 
stationed in each. 

Meanwhile, in the years which followed the close of the First World 
War, a new agency of transportation developed rapidly. Commercial 
aviation, with the carrying of mail, passengers, and goods 
AERONAUTICS over long distances grew to such importance that, in 1926, 
AOMiNis- Congress undertook to provide for the regulation of inter- 
state airplane traffic. Later changes in the laws, together 
with various administrative reorganizations, have resulted in the present 
regulatory authorities — a civil aeronautics administrator and civil 
aeronautics board of five members, all of whom are appointed by the 
President. Both are in the department of commerce, but the board is 
given certain powers which are exercised independendy. 

The administrator of civil aeronautics has general supervision over 
traffic moving in air commerce, the enforcement of safety regulations 
made by the civil aeronautics board, the training of civilizm 
pilots, the construction and improvement of government 
airports, and the promotion of experimental work in air- 
craft design. The civil aeronautics board grants (and revokes) permits 
for aircraft operation, determines the routes, licenses planes and pilots, 
regulates the rates charged by coiiunercial aviation companies for the 
carrying of persons and property, prescribes the rates of compensation 
for carrying mail, makes the szifety regulations, investigates aircraft 
accidents, and performs various other functions. In addition, the civil 
aeronautics authorities allocate the funds which are provided by Con- 
gress for subsidizing commercial air lines as well as for creating emer- 
gency landing fields, lighting and marking airways, and furnishing a 
radio directional service. 

Prior to 1934 the regulation of interstate telephone and telegraph and 
of trans-oceanic cable companies was entrusted to the interstate com- 
ELECTRitiAi. niercc commission. But radio broadcasting was under the 
TRANSMB- supervision of another agency, the federal radio commission. 
SION. division of control over interstate communication 

facilities seemed inadvisable, so it has now been ended. Unified responsi- 
bility for regulating all of them has been vested in a new agency — the 
federal communications commission, a board oS seven members ap- 


rrs 
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pointed by the President with the consent of the Senate. This body 
regulates the rates and conditions of service in the case of interstate 
telegraph and telephone messages, grants permits for the operation of 
radio broadcasting stations, assigns the wave lei^ths to be used, and is 
responsible for insuring that the stations are “operated in the public 
interest.” 

Since permits or licenses <ire granted for relatively short terms and 
have to be renewed, the commission is able to enforce its requirement 
that stations be operated in the public interest. For example, 
it has laid down the rule that every station must devote a 
certain minimum percentage of its broadcasting time to 
“sustaining” or educational programs, not of a commercial character. 
In general, the federzd communications commission has no power of 
censorsliip over individueil programs, except that its rules prohibit the 
broadcasting of programs which fcill below reasonable standards of 
decency. This limitation on the scope of governmental control has been 
considered advisable in order that the radio may not be forced into a 
position of subservience to any political party or cause. Retention of its 
independence as an agency of public education is obviously desirable. 
On the other hemd, the commission h«is lx*en concerned to prevent the 
monopolizing of radio facilities by too small a number of nation-wide 
broadcasting chains. Likewise, it has been averse to the ownership of 
radio stations by newspapers, and in a number of cases it has compelled 
a separation of the two. 

The radio, as everyone knows, has become a powerful agency for 
political, educational, and commercial propaganda. As a means of 
informing (or misinforming) the public it shares a place n - involves 
with the newspapers and probably exceeds the latter in its 
range. As a result of various improvements made just be- *’®o**-^*®- 
fore and during the war, moreover, it is likely that television will become 
increasingly common and radio will consequently acquire even greater 
significance as a molder of opinion. Clearly it is desirable that this great 
instrument of indoctrination should not be subjected to complete control 
by any one governmental authority, lest it be utilized to serve the interests 
of the party in power. To that end, the programs should be free from 
anything that approaches official censorship. On the other hand, there 
are few who will deny that these programs, taking them as a whole, do 
not represent a very high standard of quality or good taste. The desira- 
bility of such regulation as will conduce to their improvement is fairly 
apparent. The problem is to find a middle course between censorship 
and no regulation at all. 
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AND llOLD- 


THE CONTROL OF LIGHT, POWER, AND WATER COMPANIES 

During the past fifty years there has been a great development in the 
field of public utilities. Gas, electric lighting, and power companies have 
been organized to provide services for even the smallest 
^MPANms communities. In the earlier stages of this development a 
AND HOLD- great many small concerns were organized, each supplying 
the needs of its own neighborhood. But it was soon found 
that light and power could be produced more cheaply on 
a large scale, so the process of consolidating the little companies into big 
ones by purchasing them outright began. 'This consolidation, however, 
was unpopular with the public because it seemed to result in the creating 
of large monopolistic corporations; and it was frowned upon by state 
legislatures as well as by regulating commissions in the states. Accord- 
ingly, a new device known as the holding company developed. Under 
this arrangement a new corporation was organized with the sole purpose 
of buying and holding stock in the smaller companies. The latter con- 
tinued to operate their local plants, but were supervised and controlled 
by the holding company which owned the stock. 

This system had some economic advantages. It permitted local man- 
agement of public utility plants to continue while providing centralized 
THE PROBLEM backing and technical assistance. It stimulated 

WHICH small plants to improve their efficiency and, hence, their 

RESULTED. camings. On the other hand, the holding company plan led 
to serious abuses. Such companies have no physical assets as a rule, but 
merely own the stock of smaller operating concerns. They sell to the 
public shares of their own stock based upon this ownership of other 
stock. In this process an unwarranted overissue of stock frequently 
resulted. Having control of the operating companies, moreover, the 
holding company could force the fonner into improvident actions for its 
own benefit, thus milking the smaller concerns in order to pay higher 
dividends upon the stock of the holding concern. Holding companies 
chartered in one state, again, have frequently acquired the stock of 
operating companies in other states, thus rendering state control of the 
whole financial structure virtually impossible. 

During the era of speculation, 1922-1929, an enormous amount of 
holding company stock was marketed to the investing public at high 
prices on the basis of fictitious earnings; then, when the business recession 
came, the values which were thought to be represented by these invest- 
ments dwindled in many cases to a small fraction. Thereupon a wave of 
resentment against the holding company system swept over the country 
with loud demands for a congressional investigation. 
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Out of the investigation, which disclosed a series of grave abuses, came 
the Public Utility Holding Company Act of 1935. After defining such a 
company as one “which directly or indirectly owns, controls, public 
or holds, with power to vote, ten per cent or more of the utility 
outstanding voting securities of a public utility company,” 
this law requires that all holding companies shall be rcgis- aci- of 
tered with the federal securities and exchange commission/ 

If they fail to do so, they arc forbidden to sell their securities in interstate 
commerce or make use of the mails in connection with their business. In 
order to be registered with the commission, each holding company must 
file elaborate information covering all matters relating to its organization 
and activities; it must also conform to various requirements set forth in 
the law and must continue such conformance under penalty of having its 
registration revoked. Strict rules relating to the issue of holding company 
securities are provided, and it is the commission’s function to see that 
these are enforced. Likewise, it is the duty of the commission to examine 
the structure and activities of every registered holding company in order 
to determine whether these can lie simplified. The commission has the 
power to require such sirnplification, even to the extent of virtually 
eliminating those holding companies which seem to be unnecessary to 
the operations of an integrated public utility system. This last-named 
provision has become populaidy known as the “death sentence” power 
of the commission. Since 1935 it has liccn applied to many holding 
companies. They have been required to “unscramble their* holdings,” 
as the saying goes. 

Various powers relating to companies which do an interstate business 
but arc not “holding companie.s” ha\c also been given to the securities 
and exchange commbsion. For example, the commission is empowered 
to compel a full and fair disclosure of all the material facts relating to 
securities which are publicly oflfered and sold in interstate commerce or 
through the use of the mails. Before such securities can be offered for sale, 
they must be registered with the commission and approved by it. Such 
approval does not imply, of course, that the commission necessarily 
regards the securities as sound investments. Those who buy approved 
securities do so at their own risk. They arc merely assured that full 
information concerning what they are purchasing has been given to 
them.® 

The foregoing paragraphs refer to the financial affairs of public 
utility companies which do business in more than one state. As respects 

^ See pp. 238-239. 

• For details concerning other functions of the S E C see the latest issue of the U. S. 
Government Manual. 
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the control of rates, services, and corporate practices, the Federal 
Power Act of 1935 extended the functions of the federal power com* 
CONTROL OF missiou, which had been established fifteen years previously. 
WATER This body now consists of a chairman, vice-chairman, and 
POWER. three commissioners appointed by the President, It has 
general supervision over power developments on navigable streams, or 
upon public lands, or which affect the interests of either foreign or inter- 
state commerce. This includes the interstate transmission of gas and elec- 
tricity. More recently the commission has been givw authority to under- 
take a large power-development program in the interest of national 
defense. It has become the federal government’s chief agent in the ex- 
panding national control over the power resources of the United States. 


PROMOTIONAL ACTIVITIES 

What has been said in the foregoing pages relates chiefly to the 
regulatory work of the national government in the domain of foreign 
„„„ and interstate commerce. But not all the work of the federal 
MonoN OF authorities in this field is of a regulatory character. Much 
COMMERCE. jg promotional and constructive. It aims to develop and 

expand the commerce of the United States both at home and abroad. 
It is concerned, for example, with the development of the American 
merchant marine and the provision of adequate aids to navigation; the 
exploitation of foreign markets; the compilation of trade statistics for the 
information of importers and exporters; the encouragement of air trans- 
portation; and the establishment of landing fields. 

The Constitution of the United States not only grants Congress power 
to regulate foreign and interstate commerce, but it likewise declares that 
the judicial power of the national government shall extend 
cases of admiralty and maritime jurisdiction.” ^ 
AijL NAVI- Because of this latter provision the Supreme Court has held 
that the paramount authority of the federal government 
does not depend upon the question of whether a vessel is 
engaged in foreign or interstate commerce, but extends to all voyages 
which are maritime in character and on navigable waters, even if 
made wholly within a single state — for example, a voyage between 
Rochester and Buffalo or between Cleveland and Toledo.* All navi- 
gable waters within the United States are under federal control and 
Congress has given much attention to the improvement of rivers, lakes, 
and luurbors, in order that commerce may be facilitated. On many 


NATIONAL 
CONTROL OF 
ALL NAVI- 


1 Article III, Section 2 . 


’The Lottawanna, 21 Wallace 558 (1874). 
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occasions, a ‘‘rivers and harbors bill,” carrying leirge appropriations for 
this purpose, has been passed; but, unfortunately, much of the money 
has been frittered away on minor projects which have only a very slight 
relation to the upbuilding of trzide. 

In order that a country may build up a profitable trade, both with 
foreign lands and between different parts of its own territory, it needs 
vessels of its own. Consequendy, it has been the policy of 
the United States to encourage the upbuilding of an Amer- merchant 
ican merchant marine. Ever since the Revolution there has 
been such a fleet, but from time to time it has varied gready in size. 
Different methods of encouragement have been used. One of them is the 
restriction of all trade between American ports to vessels of American 
registry. No foreign vessel is permitted to carry passengers or freight 
directly from one American port to another. Sometimes actual subsidies 
arc also given to American companies engaged in foreign trade, usually 
under color of lucrative payments for the carrying of mail. During the 
First World War, moreover, a large number of vessels were constructed 
by the government as a public enterprise; and, for a time after the war, 
these ships were operated by the United States shipping board; but 
ultimately most of them were .sold to private companies. Again, following 
the outbreak of the second war the building of merchant vessels was 
pushed ahead on an even larger scale. This work was the responsibility 
of the United States maritime commission. 

The federal laws contain many provisions relating to the management 
of American merchant vcs.sels, particularly in the interest of safety and for 
the protection of .seamen. These rules arc enforced by the 
bureau of marine inspection and navigation in the depart- 
ment of commerce. Aids to navigation arc also maintained 
by the federal government, including lighthomes, buoys, landmarks, 
lifesaving stations, radio-beam stations, and coast patrols. The national 
government likewise makes surveys of the coasts and provides charts 
for the use of navigators. Mention should also be made of the greatest 
enterprise ever undertaken by any couutiy for the promotion of its own 
maritime commerce: namely, the building and maintenance of the 
Panama Canal. 

The national government, during the past twenty years, has also been 
spending large sums of money, in cooperation with the states, for the 
building of motor highways. This has resulted in the con- highways 
struction of a national highway system over which a large and other 
part of the inland commerce in passengers and freight is ^rii^o 
now being carried by motor vehicles. But the progress of trade. 
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commerce depends not only on ships and railroads, motor trucks and 
airplanes, but upon the {possession of accurate knowledge concerning 
meu-kets, prices, and business op{X)rtunities. To provide these data, the 
federal government maintains office (under the supervision of the de- 
partment of commerce) in all the piincipal cities of the United States. 
Their function is to cooperate with local business organizations, such as 
chambers of commerce and boards of trade, in the development of home 
markets for American products. ‘ 

During a war of world-wide dimensions the flow of international trade 
declines to a mere trickle. In the past it has always revived with the 
return of peace. But the extent of its revival in our own 
AFrra TM generation is something which cannot be accurately fore- 
war: the cast. During the decade before the outbreak of the Second 
World War, disquieting tendencies had revealed themselves. 
A prolonged economic depression led many countries to 
impiose foreign-trade controls. The main object, no doubt, was to protect 
their domestic markets agaiast falling prices. But, when trade began to 
recover, the restrictions were maintained. In fact, governments showed 
more and more concern over the balance of trade, striving to linnt im- 
ports and expand exports. With ultimate war in prospect, they turned to 
a {Kjlicy of mercantilism rather than laissez-faire, and of economic 
isolation rather than free exchange. Some of them seemed to be aiming 
at an economic self-sufficiency which, in extreme cases, impelled them to 
squeeze gasoline out of shale rock and make shirts out of skimmed milk 
rather than im(X)rt oil or cotton from outside their own borders. Where 
their own products could not be readily sold abroad, they sometimes 
gave export subsidies; or they organized “cartels” by which ihcir pro- 
ducers continued to control markets and divide the trade equitably 
among themselves, thus eliminating comptetition. Finally, they resorted 
frequently to the “quota” system. Under this arrangement one country 
would not buy goods from another unless the latter agreed to purchase 
an equal amount of something else in return. 

Will this economic nationalism, or desire to become free from deprend- 
ence upron other countries, prove to be only a temporary international 
aberration or will it be something to be reckoned with 

ITS BASIS. ° 

prermanently? Over a long {jeriod this neo-mercantilism has 
been growing more obtrusive. It may be connected in some measure 
with the renaissance of paternalism, or the inclination of governments to 
regulate the economic life of their peoples. When a government begins 
to regulate prices, wages, working conditions, profits, etc., it places itself 
at a disadvantage in foreign comp>etition with countries which leave such 



THE GOVERNMENT AND COMMERCE 


419 


matters more or less free of regulation. Then, to protect itself, it sets up 
tariff barriers and, if these do not suffice, the next resort is to export 
subsidies, cartels, quotas, etc.' Are we going to find that regimentation of 
economic activities inside any country inevitably leads to the exercise of 
control over that country’s imports and exports? And if the practice 
becomes general, what will be the effect on the free flow of international 
commerce? 

There is room, however, for a more optimistic view. Ciountless millions 
of people have had opportunity to Icam that a closed economy of quotas 
and subsidies makes for national impoverishment. Will not 
the futility of such sacrifices become apparent when, after 
the years of warfare, normal conditions are again possible? 

Then free international exchange of products may be regarded as z. 
way of escape from low standards of living. The means are at hand: 
production geared high to meet the wastage of war, markets crying out 
for collaboration, and a mercantile marine of colossal size that will bid 
for cargoes all over the seven seas. What will be the result? An eclipse 
o(‘ economic nationalism or a rccrudesc'ence of it? 
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MONEY, BANKING, AND CREDIT 


If this country, with its population, its resource's, and its chances, is not made pros- 
perous by the intelligence, industry and thrift of its people, does any sane man suppose 
that politicians have devices at their control for making it so? — William Graham Sumner, 


WHAT MONEY 
DORS, 


Money is the great lubricant of commercial transactions. It facilitates 
the exchange of goods and services. Likewise, it provides a measure of 
value and a medium for savings. It performs these functions 
to the best advantage when its value is kept stabilized; 
and this cannot be done without some centralized control 
over the coining or issuing of money. Coinage, therefore, bccapit! a 
governmental function many centuries ago. Kings and other rulers took 
charge of it — and often made it a source of profit to themselves. 

The American colonies had no uniform coinage, although English 
currency was supposed to provide the standard of value. Accounts were 
reckoned in pounds, shillings, and pence. But Spanish, 
EARLY Portuguese, and French coins circulated freely in all the 

EXPERIENCE Settlements, particularly in the southern ones. This was a 

handicap to the nonnal operations of trade because the 
foreign currencies fluctuated in value. And the situation became much 
more serious during the Revolution when both the states and the Con- 
tinental Congress began issuing great quantities of paper money with no 
gold or silver behind it. Inflation resulted on a large scale. 

One of the primary needs of the postwar period was to establish a 
sound monetary system. Consequently, the Constitution gave Congress 
the exclusive power to coin money, thus centralizing the 

THE CUR— * * ' ^ 

RENGY control. Nothing was said about the right of Ck>ngress to 

POWER OF issue paper notes, although the Constitution expressly with- 

CCJWCf Tf^lESS 

held that right from the states.* These arrangements were 
the direct outcome of the monetary chaos which the country had endured 
during the years preceding 1787. The framers of the Ckinstitution 

^ The states, nevertheless, may charter banks and may give these banks the right to issue 
paper notes; but, since 1863, all such notes have been subject to a federal tax of ten per cent 
per annum and, hence, none of them is in circulation. 

422 



MONEY, BANKING, AND CREDIT 


423 


THE FEDERAL 
COINAGE IN 
THE NINE- 
TEENTH 
CENTURY. 


realized, from this experience, that, so long as each state retained the 
power to coin money and to issue paper notes, tlie country could never 
hope to maintain a uniform standard of values or a stabilized medium of 
exchange. Without this, there could not be a system of free trade among 
the states. 

The new federal government lost no time in using its power ‘‘to coin 
money and regulate the value thereof.” On the recommendation of 
Alexander Hamilton, the firtt secretary of the treasury. 

Congress authorized the establishment of a mint for the 
coining of silver and gold at a ratio of fifteen to one. It 
provided for all such coinage upon a decimal system, with 
eagles, dollars, dimes, and cents. Gold and silver coins 
continued to be minted on this basis until 1873, when the laws were 
revised and the coining of silver dollars was suspended. This action 
aroused much opposition; and, during the next quarter of a centur>’^, 
the free-coinage-of-silver issue becjune prominent in national politics. 
There was a widespread conviction that the free coinage of silver would 
stimulate prosperity in the mining and agricultural regions. 

The national election of i8g6 was fought on this issue, with William 
J. Bryan, the Democratic candidate for the presidency, championing 
the cause of bimetallism. But the Republicans, having been 
victorious, settled the matter a few years later by the “Gold ftjct o\^r 
Standard” Act of 1900, which required the treasury to keep »'m®^tallism. 
all forms of currency on a parity with gold — the value of gold being 
set at $16.00 per ounce. In other words, the treasury was bound to 
redeem any other kind of money, including paper money, by giving 
25.8 grains of gold, nine-tenths fine, for each dollar of it. It is not neces- 
sary to delve into the economic merits of the controversy over free silver; 
but the question bulked large in political discussion during the outgoing 
years of the nineteenth century.^ 

From 1900 to 1933 the United States remained firmly on the gold 
standard. Silver was coined and circulated, but it did not serve as a 
standard of value. The United States remained on a gold 
basis throughout the First World War, when several other 
countries had to abandon it. In the spring of 1933, however, 
the crisis in American banking became so acute that all 
holders of gold coin, gold bullion, and gold certificates 


THE ABAN- 
DONMENT OF 
THE GOLD 
STANDARD 
IN 1933. 


* For detailed accounts see Davis R. Dewey, Financial Uhtory oj the United States (revised 
edition, New York, 1934),.!. L- Laughlin, History oJ Bimetallism in the United States (4th edition, 
New York, 1900), and A. B. Hepburn, A History of Currency in the United States (revised edition, 
New York, 1924). 
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were ordered to deliver the same to the government in exchange for 
paper currency. 

Having secured control of all the gold coin^ gold bullion, and gold 
certificates, the government announced the abandonment of the gold 
THE DEVAL- Standard. Paper money could no longer be converted into 
uATioN or gold. Debtors were relieved of their traditional obligation 
THE DOLLAR. {cjj^ Standard weight and fineness.” ^ 

Then, Congress having authorized the President to reduce the gold con- 
tent of the dollar, the President devalued the dollar in 1934 by about 
41 per cent.* This action increased the value of gold in terms of paper 
money and gave the government a large “profit” on the transaction. Part 
of the gain accruing to the treasury firom the devaluation was set aside 
as a stabilization fund to steady the dollar on its new basis and to support 
the national credit. 

Meanwhile, provision was made that the national government would 
buy gold from both inside and outside the country, paying for it at the 
new and higher price, which was above the world market. All in all, the 
accumulation finally amounted to nearly twenty-five billion dollars’ 
worth of this metal, which is more than half the world’s entire stock of 
monetary gold. What has been done with it? A large pzurl of it is stored 
away and heavily guarded in vaults at Fort Knox, Kentucky, and else- 
where. 

But this was not all. In the spring of 1934 Congress passed a Silver 
Purchase Act which authorized the secretary of the treasury to purchase 
c»iNAOE OF silver until the metallic reserve should be composed of gold 
SILVER and silver in the proportion of three to one. Against this 

RESUMED. purchased silver the treasury was authorized to issue silver 

certificates to full value. 'Fhis has resulted in a large and steady accumu- 
lation of silver bullion, because the price paid for it has been above the 
normal market level. The government’s stock of monetary silver is now 
valued at over two billion dollars; much of it is similarly stored in 
guarded depositaries. 

The federzd government, as has been said, was given from the outset 
the exclusive right “to coin money,” but the Constitution does not 
expressly give it authority to issue paper money, nor does it 
forbid such action. Not until the Civil War did Congress try 
to avail itself of the privilege tlius accorded by the silence 
of the Constitution, although on two occasions it chartered banks with 


THE LEGAL 

TENI»R 

ISSUE. 


^This action was upheld as constitutional by the Supreme Court in The Gold Clause 
Cases, 294 U. S. 240 (1935) and 294 U. S. 330 (1935)* 

* To be exact, the devaluation brought the dollar to 59.06 per cent of its former figure. 
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the right to issue paper notes. But in the stress of the great civil conflict, 
the national government authorized its first direct issue of paper cxurency 
known as “greenbacks.” These were inconvertible notes, that is, they 
were not redeemable in either gold or silver. In order to ensure them a 
ready circulation, however, they were declared legal tender for all pay- 
ments except customs duties and interest on government bonds. For a 
time, it was a much-debated question whether Congress, in the absence 
of express constitutional authofily, had a right to issue such paper money, 
but the Supreme Court finally decided, in 1871, that the action came 
within the implied powers of the national government as a method of 
borrowing money.‘ It is now well established, therefore, that Coi^ess 
can authorize the issue of paper money to any extent that it pleases and 
under such conditions as it may see fit. 

Only three kinds of paper money are now widely used in the United 
States. The first, and most common, are federal reserve notes. 'ITiese are 
issued by the federal reserve banks in denominations of 
$5.00 and upwards. Second are the silver certificates, chiefly i-ypss of 
in one dollar bills. If you look at the paper money in your paper 
pocketbook, you will find that it probably belongs to one or 
the other of these two classes. But there is a chance that this will not be 
the case because there is a third type of paper currency in circulation: 
namely, United States notes issued by the national treasury. This is a 
greater variety of paper money than can be found in most other coun- 
tries; but the diversity is not objectionable so long as the diflerent kinds 
of currency are maintained at a parity with one another. Nobody looks 
to see whether the bills that he receives at the bank cashier’s window are 
silver certificates, federal reserve not<.s, or United States notes. It is 
enough that in making purchases or paying debts one kind of paper 
currency serves Just as well as the others. 

Metal coins, including silver dollars, fractional currency (half dollars, 
quarters, dimes, nickels, and pennies), arc turned out at government 
mints. There are three of these mints, located at Denver, 

Philadelphia, and San Francisco. Silver dollars arc not so 
greatly in demand as they used to be, but the need for other 
silver coins has grown witli the nation’s business. Since the advent of 
retail sales taxes the circulation of nickels and p)ennies has considerably 
increased. The growth of ca.sh-and-caiTy trade at retail stores has also 
stimulated the demand for fractional currency. Paper money is manu- 
factured by the bureau of engraving, and printing in Washington. This 
great establishment likewise prints the vast supply of postage stamps 

’ V. Lee, la Wallace 457 (1871). See aboJidlUard v. Greenmao, 1 10 U. S. 431 (1884). 
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which are needed each year together with savings bonds, war savings 
stamps, etc. Postage stamps can be used only once; but paper currency, 
when it gets badly soiled from use, is sent back to the bureau, where it is 
laundered and again put into circulation. Ultimately, however, the 
paper gets worn to a point where the bills arc returned to the bureau and 
destroyed. 


EARLY NATIONAL BANKS AND BANKING 


THE FIRST 
BANK OF THE 
UNITED 
STATES 

(1791-1811). 


During the first quarter of the nineteenth century;, the Supreme Court 
was also called upon to sctde the question whether Congress could 
MAY CON establish a national bank, for the Constitution contains no 

CRESS mention of banks or banking. A proposal to give the national 

BANK^^ government such power was rejected by the constitutional 
convention. Accordingly, the right to charter and regulate 
banks might be looked upon as falling within the residual powers of the 
states. But Alexander Hamilton, as secretary of the treasury, did not so 
understand it. On the contrary, he proceeded to work out 
a plan for the establishment of a great financial institution 
somewhat after the model of the Bank of England; aad, in 
1791, Congress chartered the first Bank of the United States, 
a semipublic institution with 20 per cent of its stock owned 
by the government. The ostensible purpose in establishing this bank was 
to assist the national government in the exercise of its borrowing power, 
the collection of its revenues, and the custody of its funds. 

The first Bank of the United States continued in existence until 181 1 
when its twenty-year charter expired. It established eight branches in 
different parts of the country, served as a depositary for 
public funds, and loaned the government considerable sums 
of money. The bank was well managed and proved profit- 
able, but its charter was not renewed in 1811 because it had in various 
ways aroused public opposition.^ A few years later, however, the financial 
THE SECOND cmbaiTassments caused by the War of 1812-1815 induced 
BANK OF THE CongToss to cstabUsh a second Bank of the United States, its 
UNITED charter being issued in 1816. This bank was empowered to 

STAIES * 

issue paper money, served as a depositary for public funds, 
assisted the treasury department in the collection of the public revenues, 
and at times made temporary loans to the national government. Like the 
first bank it was a semipublic institution and its charter wais fixed to 
run for twenty years. 

* For the history of this bank sec J. T. Holdsworth, The First Bank oj the United States (I%ila- 
delphia, 1910). 
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Thus far the authority of C!ongrcss to charter a bank had aroused 
controversy among politicians and pamphlete^s, but the question had 
never come squarely before the Supreme Court. Soon after 
the second Bank of the United States had begun its opera- 

. , , . „ . ... TION OF ITS 

tions, however, the question of constitutionality was cxinstito- 
brought forward in a way which enabled the point to be tional 
settled definitely. staius. 

What hapjaened was this? in i8i8 the legislature of thedeci- 
Maryland impo.sed a stamp tax on all paper money issued *** 
by banks within that state, and the cashier of the federzd 
bank’s Baltimore branch, McCulloch, refused to pay this 
lax. He was convicted by the Maryland courts and appealed to the 
Supreme Court of the United States, which proceeded to set a constitu- 
tional landmark by its decision in the case of McCulloch v. Maryland.’ 
While the immediate issue was whether the state of Mairyland had 
the right to tax the circulation of a bcink which had been chartered 
by Congress, this controversy raised the constitutional question whether 
Congress had the right to charter a bank at all. 

The decision in the case, written by Chief Justice Marshall, has become 
one of the classics of American jurisprudence. It Is the longest and most 
masterful of all Marshall’s decisions. With clearness and „ 

^ ^ ^ OHIRF 

force the Chief Justice pointed out that the Constitution had justice 
expressly eiven the national government power ‘‘to lay and marshall on 
collect taxes and to borrow money on tlic credit of the power to 
United Stales.” It had also CAprcssly granted to Congress charter 

^ BANKS 

the right “to make all laws which shall be necessary and 
prosier for carrying into execution the foregoing powers.” Putting these 
provisions together, Marshall dcclarea that the Constitution intended 
Congress to have all reasonable discretion in choosing the means best 
suited for ma king its powers effective. Here is the way he phrased it: 

Throughout this vast Republic, from the St. C’roix to the Gulf of Mexico, from 
the Atlantic to the Pacific, revenue is to be ' ollected and expended, armies are 
to be marched and supported. The exigencies of the nation may require that 
the treasure raised in the north should be transported to the south, that raised 
in the east conveyed to the west, or that this order should be reversed. Is that 
construction of the Constitution to lie preferred which would render these opera- 
tions difficult, hazardous, and expensive? Can we adopt that construction (un- 
less the words imperiously require it) which would impute to the framers of that 
instrument, when granting these powers for the public good, the intention of 
impeding their exercise by withholding a choice of means? 


* 4 Wheaton 316 (1819). 
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Congress having been thus authorized to provide its own financial 
agencies, it follows that any institution created in this way must not be 
subjected to the danger of destruction by the states. “If,” 
FROM THE declared the Court, “the states can tax one instrument, 

GENERAL employed by the [national] government in the execution 

of its powers, they can tax any and every other instrument. 
They may tax the mail; they may tax the mint; they may tax patent 
rights; they may tax the customhouse; they may tax judicial process; 
they may tax all the means employed by the gov«mment to an excess 
which would defeat all the ends of government.” And since “the power to 
tax involves the power to destroy,” Marshall zu^ed that this power of 
the states, if permitted, would make possible the destruction of the 
national government. Accordii^ly, the law of Maryland which taxed 
the circulation of the United States Bank was declared unconstitutional. 

The decision in this case attracted nation-wide attention and was of 
the highest importance, for it set the powers of the federal government 
MPORTANCE tipon 3 . firm and sure foundation. Marshall’s brilliant 
OF THE biographer declares that it “rewrote the fundamentzd law 

DECISION. qP PJjj, nation,” which Ls an overstatement; but the docision 

is nevertheless an outstanding example of Marshall’s judicial statesman- 
ship and his mastery of the English tongue.* If his fame as a jurist rested 
on this decision alone, it would still be secure, for the decision in 
McCulloch V. Maryland made the powers of Congress dynamic emd, 
hence, able to keep pace with the progress of the nation. 

The second United States Bank came to an end in 1 836, but not be- 
cause of any doubts as to its constitutional status. Becoming enmeshed in 
Jackson’s politics, it incurred the wrath of Andrew Jackson and his 
WAR ON THE fiicnds. President Jackson vetoed a bill passed by Congress 
BANK. Pqj. renewing the bank’s charter and withdrew all govern- 

ment deposits from it. Forced to the wall, the institution was converted 
into a state bank; but, in this form, it did not prove a success and finally 
went out of existence, thus leaving state banks a clear field throughout 
the country.* 

Although projects for the establishment of another central bank with a 
federal charter were set afoot from time to time during the next quarter 
of a century, none of them materialized. The banking opierations of the 
country from 1836 to 1863 were carried on by state banks, chartered 
in the several states under a variety of banking laws, good, bad, and 


1 Albert J. Beveridge, Life of John Marshall (4 vols., Boston, X916-1919), VoJ. IV, p. 308. 

* The full history of its vicissitudes may be found in R. G. H. Catterall’s Seemd Bank of the 
United States (Chicago, 1903). 
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indifferent. These banks supplied the country with paper money, but 
very few of them kept an adequate reserve of silver or gold to redeem 
their notes if the occasion should arise. So, when the Civil banks and 
War broke out and there was a run on the banks, they were banking 
unable to provide redemption. Even worse, they could not 
give the national government any appreciable help in floating era to the 
its war loans. So Congress, in 1863, decided to adopt a plzin 
whereby these state banks might become national banks by purchasing 
designated amounts of government bonds and pledging these bonds as 
security for the redemption of their paper notes. The origin of the Amer- 
ican national banking system is to be found, therefore, in the financial 
exigencies of the federal government during the darkest days of the Civil 
War. It represented, at the outset, an ingenious scheme for marketing 
government bonds. 

The plan proved successful beyond expectation and the national banks 
continue to the present day. There are now more than five thousand of 
them scattered throughout the country and they vary in national 
size from the Chase National Bank of New York,* with banks, 
deposits of over four billion dollars, to little institutions in ‘863-1913. 
rural towns, which have only a few hundred thousand. All of them are 
private institutions, with capital subscribed by stockholders; but they 
are chartered by '.he federal government (not by the states) and they 
carry on their operations under federal supervision. This work of super- 
vision is entrusted to the comptroller of the currency. I’heir original power 
to Issue paper money (national bank notes) has now been withdrawn. 

Although this system of decentralized national banks rendered good 
service during decades following the Civil War, it had various short- 
comings which bankers and business men recognized. For 
one tiling, the requirements relating to bank reserves were ^J^^ness. 
so inflexible that they became embarrassing to the banks 
in times of commercial depression. Another defect arose from r^;id 
limitations on tlie issue of paper notes. Each national bank could issue 
paper money, but only up to the amount of the government bonds owned 
by it and placed on deposit in Washington as security for the notes. Thus, 
natinnal bank notes were tied to government bonds and bore no relation 
to the volume of business done in the country. Some arrangement was 
needed, therefore, whereby bank notes and bank credit could be auto- 
matically increased in times of business expansion and reduced when the 
volume of business transactions decreased. 

* It U for Salmon P. Caiase, who, as secretary of the treasury, planned the national 

banking system of 1863. 
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THE FEDERAL RESERVE SYSTEM 


THE FEDERAL 
RESERVE 
BANK SYSTEM 
ESTABLISHED 

(* 9 * 3 )- 


ITS GOVERN- 
ING BODY. 


To provide this elasticity was the purpose of the Federal Reserve 
Bank Act which Congress passed in 191 3. By the provisions of this statute 
(considerably amended in later years) the United States is 
divided into twelve federal reserve districts, with a federal 
reserve bank in each. The capital stock of each federal 
reserve bank is owned in varying amounts by the member 
banks within its district. These member banks include not 
only all the national banks but many state banks as well. Each reserve 
bank is controlled by a board of nine directors, three of whom are named 
by the board of governors of the federal reserve system in Washington, 
while the other six are chosen by the member banks. One of the three 
government-named directors is designated as chairman; but the prcijidcnt 
of the bank, w'ho is its chief executive officer, need not be appointed from 
this limited category. He is chosen by the nine directors with the approval 
of the board of governors in Washington. 

This board of governors of the federal reserve system has general 
supervision over the twelve federal reserve banks. ^ It is composted of 
seven members apfx>inted by the President of the United 
States with the advice and consent of the Senate for 
fourteen-year terms. Not more than one member may be 
appointed from any federal reserve district. One member of the board is 
designated by the President as chairman and another as vice-chairman, 
each for a four-year term. 

The federal reser\''e system was intended to serve as a stabilizing 
influence upon the entire credit system of the nation. To strengthen it in 
that direction, Congress in 1935 authorized the establish- 
ment of an “open-market committee” consisting of the 
members of the board of governors and five representatives 
of the various federal reserve banks. This committee controls the actions 
of the twelve federal reserve banks in buying and selling, at home and 
abroad, bonds and other obligations of the United States, as well as bills 
of exchange and certain other securities. Such open-market operations 
are intended to serve as a balance wheel on the supply of bank credit 
available for business operations. They also help to stabilize the value of 
government bonds. When the reserve banks, for example, buy in the 
open market a billion dollars worth of government obligations, this 
strengthens the market for government lx>nds, thus keeping up the price 

^They are located in New York, Boston, Philadelphia, Cleveland, Chicago, St. Louis, 
Richmond, Atlanta, Dallas, Minneapolis, Kansas City, and San Francisco. 


THE “OPEN- 
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of the latter. No federal reserve bzink may engage or decline to engage 
in open-market operations, except in accordance with the directions of 
the open-market committee. 

'Die twelve federal reserve banks are “bankers’ banks”; they do not 
carry on a general banking business with individuals and corporations. 
They have three chief functions: (i) to serve as depositaries 
for surplus government funds and for the excess reserves of banks 
member banks; (2) to act as •fiscal agents of the national 
government in the collection of its revenues, the transfer of public funds, 
the payment of government checks, and the sale of government bonds; 
and (3) to provide rediscounting facilities for the u.se of all the member 
banks. This term “rediscounting” should have a word of explanation 
because it involves the issue of federal rcser\'e notes, the largest class of 
paper money now in circulation. 

Rediscounting, of course, is preccdfxl by discounting. When a national 
bank or slate bank lends money and takes a man’s note, with or without 
collateral security, it is said to “discount” the note. It gives ihe process 
the borrower the face value of his note less the interest of dis- 
calculated at the current rate. 'I'lius, if the rate is five per 
cent and the person gives his note for one thousand dollars payable in 
six months, the bank would hand him $973 in money. Merchants, for 
example, borrow money in this way to buy goods and then pay off their 
notes when the goods are sold. Such notes are called “commercial paper.” 

Now, suppose a local bank has loaned all the money it can spare. When 
it receives applications from its customers for more loans, what does it do? 
It lakes a bundle of business men’s notes, or other eligible 
collateral, from its vaults and sends ■.hem to the nearest 
federal reserve bank. The latter does just what die local 
bank did in the first instance; it deducts the discount and gives the bal- 
ance to the member bank in money. The member banks are enabled in 
this way to loan a great deal more money than would otherwise be the 
case. It is a revolving process. Each loan that a bank makes on eligible 
paper is a ba.sis for acquiring money ilh which to make more loans.' 

But how do the federal reserve banks obtain the money to do this? 
They are allowed to issue federal reserve notes on the security of redis- 
counted commercial paper and certain other collateral, provided they 


'The terms “discounting” and “rediscounting” should not be too strictly construed. 
Sometimes the bank gives the borrower the full amount of hLs note and collects the interest 
when the note matures. Such notes arc similarly eligible for rediscounting. The rules as to 
eligibility have been extended to include not 6nly commcicial paper but notes secured by 
mortgages. Wide latitude with respect to the rules has also been vested by the Banking Act of 
1935 in the board of governors of the federal reserve system. 
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keep a reserve in gold certificates (i.e., certificates backed by the federal 
government’s stock of gold) amounting to at least 40 per cent of the 
total notes issued by them. 'Ihey are also required to keep , 

NOTEISSUINO , , , -n 1 r 1 . 

BY FEDERAL ^ rcscrvc in gold certificates or lawful money amountmg to 
RESERVE not less than 35 per cent of their deposits. The governors 
of the federal reserve board in Washington may permit a 
change in the foregoing percentages, and would do so if the need for more 
commercial credit demanded it. In any event, this credit, and the paper 
money available to provide it, are now closely synchronized with the 
expansion or contraction of business. 

During the twenty years which followed their establishment in 1913, 
the work of the federal reserve banks proved to be of great value. Banking 
operations were enabled to expand during the years of the 
First World War and to contract when the war was over. 
But, in the great business upsurge which took place during 
the years 1925-1929, the system did not provide an ade- 
quate brake on the over-expansion of credit, much of which 
was used for speculation. Then, in the autumn of 1929 when the specu- 
lative boom began to flatten, many depositors became alarmed and 
began to withdraw their deposits for hoarding in safe-deposit boxes. To 
forestall a general collapse, the states resorted to the device of proclaim- 
ing bank holidays. By March 4, 1 933, all the states had closed their banks 
by such proclamations. This was the day on which President Franklin 
Roosevelt took his first inauguration oath. On the following day, he 
transformed these state holidays, by proclamation, into a national bank 
holiday which was to continue until further notiee. Every banking insti- 
tution in the United States was closed. The American banking system 
had collapsed. 

At once, a speeial session of Congress was called and enacted the 
Emergency Banking Act of March 9, 1933. Among other things, this act 
THEEMER- libcrzilized the provisions relating to the issue of federal 
OENCYBANK- reseTve bank notes by permitting the reserve banks to make 
INC Acr. advances not only on commercial paper and government 
bonds but on any acceptable assets of a member bank, including mort- 
gages. Within a short time the national bank holiday was eoncluded and 
the reopening of the banks began. To provide more capital for those 
banks which needed it, an arrangement v/as made whereby the govern- 
ment, through its reconstruction finance corporation, advanced the 
funds 2md took preferred stock in return. 

The crisis of 1933 shocked the confidence of the public in the banking 
system of the country. It was feared that many people would be rductant 
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to deposit their savii^ in any bank unless the federal government 
would guarantee to get them their money back when they wanted it. 
Consequently, the federal deposit insurance corporation theinsur- 
was created by Congress to provide such guarante^e. When ance of 
banks take this insurance (and nearly all of them have done 
so) it protects each depositor in full up to a maximum of $5,000. The plan 
is financed by levying an annual assessment on all banks which partici- 
pate in it. The amount of this ^sessment is one twelfth of one per cent on 
the insured deposits of each bank. 

From what has been said in the foregoing paragraphs, one should not 
carry away the idea that the control of banking and credit in the United 
States is exclusively a function of the national government. 

There are still about twice as many state banks as there are bankino 
national banks; but, unless a state bank is a member of the 
federal rescue system or of the federal deposit insurance corporation, it 
is not subject to any national rcgulatioas at all. It remains resi)onsible to 
the state banking authorities and to state laws, which display all degrees 
of strictness and laxity. This lack of fully centralized control is unfortu- 
nate, for credit is a service which recc^nizes no geographical or political 
boundaries. But it would not be easy to change this situation because 
the states arc jealous of their prerogatives and would be averse to giving 
up whatever banking powers they still retain. 

FARM CREDIT AND OTHER BANKING AGENCIES 

The national banking system and the federal reserve banks were 
developed, in the main, to meet the requirements of industry and 
commerce. They did not cater to the special needs of agri- 
culture and stock-raising. Yet these needs increased during 
the opening decades of the twentieth century; for, as agri- 
culture becomes more specialized, its operations require more capital. 
The grain farmer of the West, the cotton planter, the rancher, the fruit 
grower, the dairy farmer — all require credit facilities beyond those 
which were needed by the diversified farming system of earlier days. 
They need money to purchase equipment, pay wages, and carry them 
through from one crop sale to another. Diversified farming brinjgs in 
cash returns every little while; but specialized agriculture sometimes 
does not bring in more them one or two cash payments per annum — 
when the wheat or cotton crop is sold, or the cattle marketed, or the fruit 
sent to the canneries. 

To furnish the.se farmers and ranchers with banking facilities as good as 
those which had been provided for the merchant and manufacturer. 
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Congress in 1916 passed the Farm Loan Act establishing a system of 
federal land banks. The entire country was divided into twelve districts, 
now OR- which a federal land bank was established, with 

oANizEDAND various officers and directors who are now appointed by 
GONTROLi^D. Credit administration at Washington. This farm 

credit administration supervises the whole agricultural credit system, 
which includes not only the federal land banks and joint-stock land banks 
but the intermediate credit banks, the "production-credit associations, 
the banks for cooperatives, the federal farm mortgage corporation, the 
federal credit unions, and the production credit corporations. 

This is hardly the place to explain in detail the organization and 
functions of these various farm credit agencies. It is enough to say that, 
taken together, they provide the agriculturist with credit facilities which 
are, if anything, belter than those at the disposal of the merchant, manu- 
facturer, or shipper. They make it possible for the farmer to obtain, at 
reasonable rates of interest and on lenient terms of repayment, long- 
term loans on his land, short-term loans on his crops or stock, in fact loans 
for all types of farm and ranch operations. In addition, the national 
government has provided a system of crop insurance and an organination 
for the marketing of surplus farm commodities, as will be explained in a 
later chapter. 

A word should also be said concerning the home owners’ loan cor- 
poration established during the economic depression of the thirties to 
assist the owners of heavily mortgaged homes, particularly 
in towns and cities, by giving government-guaranteed bonds 
to the mortgage holders in exchange for these mortgages and 
then dealing leniently with the debtors. The corporation 
eventually ceased its active lending operations and, as part of another 
federal agency, is now engaged in administering the mortgage obligations 
which it acquired but which are not yet paid off.^ 

RECONSTRUCTION FINANCING 

The economic depression which began in igyy brought large numbers 
of business corporations to the verge of bankruptcy. Many of them, 
although possessing substantial assets, were unable to lx)rrow money 
with which to carry on their operations. The same was true of cities and 
other municipal corporations in some instances. Under normal condi- 
tions the regular commercial banks could have given the necessary 

* In j 939, H O L C was consolidated with other bodies to form the federal loan agency and 
later, in 1942, transferred to the national housing agency. By December, 1942, almost half 
of the three and a half billion dollars loaned by H O L C had been repaid. 
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financial relief, but these banks were already glutted with “frozen loans,” 
that is, lo£uis which were good enoi^h but could not be quickly collected. 
As early as 1 932, therefore, a reconstruction finance corporation (R F C) 
W21S created for the purpose of lending funds to railroads, industrial 
concerns, banks, and even municipalities, to save them from financial 
collapse. In due course, the lending operations of the RFC were 
widened to include various forms of small private business as well as 
agriculture and stock-raiising in cases where ordinary bank credit was 
not available. 

The management of the reconstruction finance corporation is vested 
in a board of five directors appointed by the President with senatorial 
confirmation.' It functions through a central office in 
Washington, but has loan agencies in some thirty cities oftto^pc. 
all over ffie country. The funds used by the corporation 
have been .supplied in part by the federal government directly, but in 
larger part by the sale of the corporation’s own obligations, which carry 
the government’s guarantee. Many billions of dollars have been raised 
and loaned in this way. During the war emergency, moreover, the R P' C 
was utilized as an agency for organizing and financing various sub- 
sidiaries vital to the national defense. These included corporations for 
the purchase and holding of rubljer and metals, the expansion of muni- 
tion plants, the building of homes for defense workers, etc. In addition, 
it has provided funds for the Export-Import Bank of Washington, which 
was established to facilitate trade with foreign countries, and it has also 
supplied capital to numerous federal loan and savings associations 
throughout the country. In all cases, the reconstruction finance cor- 
j)oration is supposed to make the loaas on “full and adequate security”; 
and, although this jjrovision has been interpreted somewhat leniently, 
many of the earlier loans have Ixren repaid in full. 

A concluding word should also be said with reference to credit facilities 
provided through the regular banks by the federal housing administra- 
tion. The latter docs not lend money, but partially insures system 
lending institutions against lo.sses whicti they may incur of hoxtsino 
by making approved loans for the modernizing, repairing, 
or equipping of buildings. I'hc insurance in such ca.ses runs up to a 
des^nated per cent of the aggregate amount of such loans made by any 
lending institution. Long-term mortgage loans may be insured up to a 
large fraction of the appraised value of improved housing property.® 

‘ With the liquidation of the federal loan a||cncy, of which the R F C was a part, the 
latter became an independent unit. It is scheduled for liquidation in 1954. 

* The federal housing administration was established in 1934. At that time the construction 
of homes had all but ceased because of the depi-cssion. The new agency, through its program 
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In any discussion of banks and savings institutions some mention 
should be made of the postal savings system. Under authority of Congress 
THE POSTAL postmastcr general is allowed to designate post offices 

SAVINGS as savings depositaries. Such offices may receive deposits 
SYSTEM. yp 52,500 from any individual and pay interest thereon. 
The deposits are invested in government bonds. Proposals have been put 
forward to authorize the loaning of postal savings to private borrowers, 
but Congress has not favored this line of^activity. 

From all this, it will be observed that the banking and credit system of 
the United States is exceedingly complicated. It is more complex than 
that of any other country. Very few students of American 
government try to understand it because they assume that 
banking and credit are matters of economics, not of political 
science. In a sense that is true, but the control of currency, 
banking, and credit (and through them the control of prices) 
is one of the most important functions that any government is called 
upon to perform. In the United States it has become primarily a function 
of the federal authorities, although the states still retain the right to 
charter and supervise state banks, trust companies, savings banks, 
cooperative banks, and similar agencies of credit. Other countries have 
only one, or, at most, two or three types of banking and credit institU' 
tions; in the United States there are at least a dozen varieties of them, 
with functions and limitations which defy concise description. One of the 
country’s urgent needs would seem to be a simplified and integrated 
system of business credit. 


A HIGHLY 
COMPLEX 
SYSTEM OF 
CREOn AND 
BANKING. 
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CHAPTER XXVII 


INDUSTRY, LABOR, AND SOCIAL SECURITY 


All that makes existence valuable to anyone depends on the enforcement of restraints 
upon the actions of other people. — John Stuart Mill. 


QOmA£.VUCSE. 
AND IN- 
DUSTRY 
DISTTN- 
ClUISliED. 


It is difficult to draw a sharp dividing line between commerce and 
industry. Generally speaking, industry produces manufactured goods 
and services, while commerce distributes them. One is an 
instrumentality of production, the other, a part of the 
mechanism of exchange. The two are nevertheless inter- 
dependent, for industry on a large scale cannot exist without 
commerce to market its products, while commerce withovit 
industry would be even worse oflT. In the United States handicraft 
industries have expanded into huge manufacturing plants when* 
assembly-line and other mass-production techniques have gained wide- 
spread adoption. The products of these enterprises not only enter 
domestic commerce but they percolate into commerce on an inter- 
national scale. Hand in hand with mass production lias come the rise of 
great industrial corporations, each owned by thousands of stockholders 
but necessarily managed by small groups, whose responsibility to these 
stockholders is neither direct nor definite. 

During the nineteenth century it was generally assumed that competi- 
tion among producers would serve as an automatic safeguard against 
monopoly and would protect the public against artificially 
OF TRUSTS high prices. This assumption proved to be generally sound 
AND COM- as long as productive enterprise was dispersed into many 
BiNATioNs. small units and managerial authority was not concentrated 
in a few hands. But when large-.scalc enterprise came upon the scene, the 
protection afforded the consumer began to diminish, because competition 
itself began to disappear. Often the large industrial corporations, instead 
of engaging in vigorous competition, formed combinations among them- 
selves, thereby enabling them to monopolize the market and conse- 
quently to increase their own profits, to the detriment of their customers. 
ITiesc combinations were commonly called trusts, because one of the 
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earlier ways of creating them was by vesting the stock of several com- 
panies in the hands of a few trustees. The trustees, in possession of the 
stock, had power to elect the directors of the several companies and to 
dictate a common policy for all of them. Other types of combination!;, 
sometimes indiscriminately called trusts, came into being later. These 
include the holding company, an example of which was given on a 
previous page, the private industrial or trade agreement sometimes called 
the cartel, and certain trade cA* industrial associations. 


THE CONTROL OF INDUSTRIAL CORPORATIONS 


INKFFEG'nVE- 
NESS OF 
STATE CON- 
TROI. OF 
COMBINA- 
TIONS. 


Although the evils resulting from these combinations were widely 
recognized, the task of regulating them was originally left to the states. 
In somewhat desultory fashion the state authorities tried 
to apply the old principle of the common law under which 
all combinations unreasonably restraining trade were deemed 
to be illegal. But this fitful work of the states became 
steadily less satisfactory as industries broadened their scope. 

Spreading over several states they were able to escape effective regulation 
by any of them. In due course, therefore, some large industrial com- 
binations were able to crush out their weaker competitors, raise prices, 
and establish a virtual monopoly in their own lines of business. 

This situation impelled Congress (acting under what was then 
regarded as a somewhat new interpretation of its constitutional power 
to regulate interstate and foreign commerce) to pass the 
Sherman x\nti-Trust Act of 1890. The first provision of this 
statute was as follows: 


THE SHERMAN 

ANTI-TRDST 

ACT. 


Every contract, or combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among the several states or with foreign 
nations, is herei)y declared to be illegal. 

This paragraph, it will be noted, made no distinction between combina- 
tions which were unreasonable and those which were not. Going further 
than the common law, it prohibited all combinations in restraint of 
trade, whatever their nature or merits. Not only that, but it provided 
for the criminal prosecution of any one violating the act, and even for 
the confiscation of such property as was concerned in the unlawful 
conspiracy. The Sherman law had plenty of teeth in it. 

But no law, however dra.stic its provisions, is worth much unless 
machinery is established for enforcing it. And none was provided in this 
case. Congress merely assumed that the attorney general 
and the department of justice would attend to the enforce- 
ment of this law along with other federal laws. But the 
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attorney general and his department had other things to do. It is true 
that, in 1895, one significant attempt to enforce the Sherman law was 
made in the case of certain sugar refineries in Pennsylvania which had 
entered into a combination. But when this prosecution reached the 
Supreme Court, that tribunal held that the formal combination had 
taken place within the state of Pennsylvania, that the combined refineries 
were engaged in manufacturing within a state, and hence that the 
Sherman Act could not be applied to them.^ Following this ineffectual 
attempt at enforcement, the law was virtually permitted to sleep on the 
statute book. 


But it was promptly aroused from its slumbers when Theodore Roose- 
velt succeeded to the presidency in 1901. Having stirred the country 
REVIVAL OF slogan of “busting the trusts,” this energetic chief 

ANTI-TRUST magistrate set out to give the Sherman Act full vigor. As a 

pRosEcu- first step, he persuaded Congress to create a bureau of 

corporations with the function of investigating violations of 
the law. Armed with facts which this new bureau provided, he thereupon 
instructed the attorney general to begin prosecutions of some of the 
more notorious combinations and these cases were carried to a sucqpssful 
conclusion. In 1 904, for example, the Supreme Court rendered a notable 
decision on the Northern Securities Company, which had gmned control 
of the Great Northern and the Northern Pacific Railroad Companies.* 
This was followed a few years later by similar rulings in the Standard 
Oil Company’s case and the American Idbacco Company’s case.® 
All these decisions held that the concerns in question were combinations 
in restraint of trade and ordered their dissolution. 


In rendering its decision in one of the later cases, however, the 
Supreme Court explained that the mere existence of an industrial 
combination did not render it illegal, but that every such 
combination should be judged in accordance with its real 
purpose. So, while the Court held these particular com- 
binations to be illegal, it served notice that in the future no trust would 
be ordered to dissolve for the mere reaison that it happened to restrain 
trade, but only when it appeared to have for its purpose an unreasonable 
restraint of trade. In other words, the Supreme Court read into the 
opening provision of the Sherman law something which Congress had 
left out, and its dictum passed into popular discussion as the “rule of 
reason.” 


‘ United States v. E. C. Knight Co., 156 U. S. i {1895). 
•Northern Securities Co. v. United States, 193 U. S. 197* 
•221 U. S. I (1911) and 221 U. S. 106 (1911}. 
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As a matter of fact, not every combination of industries is harmful. 
There are “good trusts zind bad trusts” as Theodore Roosevelt himself 
once said. Beyond a certain point industrial competition 
IS not an unmixed blessing. Sometimes it involves the cuttmg defecis or 
of prices below the profit point and entails a reduction in anti- 

*■ TRUST LAW 

wages. Free and utirestrained competition has often turned 
out to be a form of economic wastefulness from which the public gains 
nothing in the end. Moreover, It hzis been proved in some instances that a 
combination among industries enables them to avoid duplication of 
effort, save administrative expense, and thus reduce prices to the con- 
sumer. When the national government in 1917 took over the operation 
of the railroads, for example, it at once proceeded to do on a huge scale 
what it had always prevented the railroads themselves from doing. It 
put everything under central control, eliminated duplication in service, 
abolished competition in rates, and operated every mile of trackage as 
part of one giant transportation monopoly. Great savings in the operation 
of railroads were made in this way, thus demonstrating that there are 
times when more can be accomplished by the elimination of competition 
than by the compulsory fomenting of it.' Administrative supervision 
such as is exercised today by the interstate commerce commission and 
the federal communications commission has a flexibility which makes it 
more advantageous to the public than the sweeping provisions of em 
anti-trust law can ever hope to be. 

The more discriminating attitude towards combinations expressed in 
the “rule of reason” led logically to the demand that the antitrust 
legislation be clarified. Congress re.sponded to this demand 
in 191 4 by enacting the Clayton Ai t and the Federal Trade 
Commission Act which, although ihcy did not repieal the trade com- 
Sherman law, placed the whole matter of industrial regula- 
tion on a simpler and saner basis. This legislation recog- 
nized that there were many business abuses, other than those resulting 
from formal combination or monopoly, which ought to be eradicated; 
and it specifically outlined various lorms of unethical and unfair activity 
which are too often prevalent in certain quarters of the business world. 
Subsequent legislation, notably the Robinson- Patman Act of 1936,* 
which aimed to prevent unfair price discriminations, the Wheeler-Lea 
Act of 1938, which prohibited deceptive advertising, and the Wool 

^ These economies were offset, however, by an expansion in the number of employees as 
well as by the incix^ascd wages and other special expenditures required by wartime emergency. 
Hence the government's operation of the railroads resulted in a heavy deficit. 

* Wright Patman, The Robimon-Patman Aci (New York, 1938}, and Benjamin Werne (editor) , 
Business and the Robinson’Patman Law (New York, 193^}* 
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THE FEDERAL 
TRADE com- 
mission: 

ITS FUNC- 
TIONS. 


Products Labeling Act of 1941, has added to this list of prohibited 
practices. 

Probably the most important single feature of all this legislation was 
the establishment of a body known as the federal trade commission.^ 
This administrative agency, created in 1914, took over the 
work formerly done by the bureau of corporations and 
assumed many new duties as well. The functions of the 
federal trade commission are twofold, legal and economic. 
In the first place, it is charged with the duty of enforcing 
the laws against unfair competitive practices on the part of all but a few 
types of enterprise (such as railroads and banks) which are otherwise 
regulated.® These practices include agreements or combinations to divert 
trade from competitors, or to control prices, or to deny access to raw 
materials or to the products of competitors, to maintain boycotts, to grant 
special discounts and rebates, to require merchants to buy entirely from 
some, one dealer (tying contracts), and a host of other practices deemed 
to constitute an unfair and unreasonable restraint of trade. The enforce- 
ment of the legal prohibition against deceptive advertising also falls 
within the jurisdiction of the commission. Such deceptive practicefwcover 
misrepresentation as to the quality or properties of merchandise; they 
specifically include false advertising of foods, drugs, and cosmetics, and 
the failure of manufacturers of woolen goods to reveal the presence of 
inferior or substitute materials in the finished product. Likewise, the 
commission is called upon to enforce existing provisions of law prohibiting 
interlocking directorates among large corporations or the acfjuisition of 
stock in competing concerns. A law known as the Wcbb-Pomerenc 
Export Trade Act of 1918 exempts concerns which are engaged wholly 
in foreign trade from certain of the provisions of the anti-trust laws, and 
the federal trade commission is charged with the administration of this 
act also. Finally, it may be called upon by the federal courts to provide 
the outline of an appropriate decree in anti-trust suits brought by the 
department of justice. 

Anyone may invoke the aid of the commission by filing with it a protest 
stating the facts. Thereupon a preliminary investigation is made. If the 
THE coMMis- commission finds that the protest is justified it cites the 
sign’s pro- offending individual or corporation to appear and explain. 

Then, if the explanation is not satisfactory, it issues an order 


CEDURE. 


^ For the organization of this body see pp. 236 and 237. 

* Railroads, by the interstate commerce commission; banks, by the comptroller of the 
currency and the federal reserve board; radio broadcasting, by the federal communications 
commission, etc. 
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to “cease 2md desist,” in other words, to discontinue the practice which 
was the basis of the complaint. Such an order goes into effect within 
sixty days unless an appeal to the courts is taken by the parties against 
whom it is directed. The courts may annul the order, but if they do not the 
commission can require its observance with the alternative of prosecution 
by the department of justice. Occasionally, as in cases involving charges 
of false advertising, the commission is authorized to seek a writ of in- 
junction in a federal district cburt requiring the concern to “cease and 
desist,” pending final disposition of its appeal. 

The economic powers of the commis.sion include the right to investi- 
gate the business methods and practices of industrial and mercantile 
concerns engaged in foreign or interstate commerce. To 

,. ., , ,. FURTHER AC- 

Ims end it has power to require that such concerns submit xiviTnis of 
special or annual reports giving detailed information as to commb- 
their activities. It can also summon anyone before it and 
compel the production of business records. On the basis of its investiga- 
tions the commission makes recommendations to Congress from time to 
time, and these have sometimes led to the enactment of additional 
regulatory laws. Likewise, the federal trade conmiission has worked out 
lists of unethical methods practiced in different forms of business, such 
as deceitful imitation of trademarks and labels, or the ambiguous brand- 
ing of merchandise, and in many instances has been able to secure the 
elimination of these practices through the voluntary cooperation of the 
business men concerned. By its active efforts the commission has notably 
improved the general stanuards of American business during the past 
thirty years. It should be repeated, however, that the work of this body 
relates only to interstate business; U has no jurisdiction over industries 
which confine their operations within the Ixiundaries of a single state. 

The activities of the federal trade commission are, in a sense, supple- 
mentary to the anti-trust activities of the department of justice, which is 
still responsible for proscxulions under the Sherman Act and 
subsequent anti-trust laws. A special unit of that depart- 
ment, known as the anti-tnist division, has in recent years of the de- 
shown considerable activity in instituting anti-trust suits in 
the federal courts. During the past half-dozen years, several 
hundred such suits have been brought against various oil companies, mo- 
tion-picture producers, automobile manufacturers, electrical-appliance 
concerns, food processors, etc. Even professional associations in the field 
of medicine and of music have felt its hand. A surprising number of 
these suits, moreover, have terminated with decrees in favtn* of the 
government. 
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Although dissolution of business organizations considered monopolistic 
is occasionally the object of the anti-trust suits, governmental policy in 
the United States is not nowadays directed primarily at bigness per se, 
or designed to prevent the concentration of capital, which is apparendy 
inevitable in any great economic community. Rather, the aim is to use 
various instrumentalities, including the federal trade commission and the 
anti-trust division of the department of justice, in policing the activities 
of business, in restraining it from taking uhdue advantage of competitors 
and the public, and in trying to make sure that veSited interests, in their 
zeal to protect their own position, do not strangle economic initiative or 
prevent improvements in the production and distribution of goods and 
services. 


THE DEPRES- 
SION CREAIES 
A NEW REGU- 
LATORY 
PROBUEH. 


DEPRESSION MEASURES AND WARTIME CONTROL 
OF BUSINESS 

With the beginning of the depression in 1930, Ameriezm business 
experienced a debacle which, for a time, seemed to threaten its very 
existence. Production of goods and services dropped off 
alarmingly; prices fell in a nose dive; workers were dis- 
charged right and left; those who remained at work had 
their wages reduced; many industrial plants were .shut down 
altogether and others operated on a part-time basis; while 
price-cutting competition was virtually forced on nearly every line of 
business in an effort to keep going at all. Here was a problem that 
seemed to call for governmental intervention from a new angle. Tradi- 
tionally, the public authorities had made it their endeavor to promote 
industrial competition. For a generation they had been trying to curb 
practices in restraint of trade. Now it appeared that competitive rivalry 
was being carried too far. Left unchecked, there would be a general 
lowering of wages and a reduced standard of living in the country as a 
whole. 

In an effort to halt the downward march of prices zmd wages due to 
this emergency competition. Congress in 1933 passed the National 
Industrial Recovery Act. Its principal aims were to secure 
the maintenance of minimum wages, shorten the hours of 
weekly work to spread available employment, promote the 
practice of collective bargaining by workers, eliminate 
child labor, prevent unfair practices in business, increase 
the purchasing piower of consumers, encourage better 
planning in business to prevent over-production, and assure 
to producers a fair price for their goods and services. To achieve these 


THE 

NATIONAL 
INDUSTRIAL 
RECOVERY 
ACT AND 
CODES OF 
FAIR OOM- 
PETmON. 
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aims, each branch or major segment of the nation’s business and industry 
was authorized to formulate for ilsdf a “code” incorporating the funda- 
mental purposes of the recovery legislation. Thus, the meat packers, the 
furniture manufacturers, the garment makers, etc., would each draw up 
their own code. Such codes, after approval by the President, were to 
have the force of law. When their provisions conflicted with the existing 
antitrust laws, the latter were to be virtually suspended; and, for perhaps 
the first time in the nation’s Mslory, economic enterprises were publicly 
encouraged and even directed to work in unison rather than in rivalry. 
Provision was made that fjublic hearings, at which all interests might be 
represented, should precede the formulation of each code. The whole 
pn)cedure was placed under the immediate jurisdiction of a federal 
agency called the national recovery administration (N R A). 

It soon became apparent, however, that the task of drawing up some 
hundreds of codes was a slow and difficult one, and that while the remedy 
was being prepared, the patient’s condition might grow a 
good deal worse. Accordingly, it wais derided that the “bi.anket 
President should call upon all employers to sign a general 
“blanket code,” which would serve until the special codes had been 
drafted and approved. More than two million employers accepted this 
blanket code and received a “blue eagle” insignia to display in their 
establishments as a symbol of their compliance. For the most part, these 
employers tried to live up to the labor standards, price commitments, 
and work-spreading features of ihc blanket code, but there were many 
who managed to find ways of evasion. 

President Franklin D. Roosevelt described the National Recovery Act 
as the “most important and far-reaching ever enacted by the American 
Congress.” Certainly it was one of the most novel and most 

° ’ ... FATE 

ambitious pieces of peacetime legislation ever enacted by any of the 
legislative body, and it provided some lessons in economics recovery 
and public administration which will not be quickly for- 
gotten. But it soon proved to be an ill-conceived piece of legislation. 
No sooner had the blanket code been put into operation than rumblings 
of discontent began to be heard on a nation-wide scale. Industry com- 
plained that it increased the costs of production, that increased costs 
meant higher prices to the consumer which, in turn, meant a falling off' 
in the demand for goods. This situation merely aggravated the deflation 
and aroused public criticism of the N R A from all quarters of the land. 
The failure of tlie whole plan was becoming generally recognized in 
1935, when the Supreme Court gave the National Industrial Recovery 
Act its coup de grace by declaring it unconstitutional on two grounds: 
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first, because its code-mziking features involved a delegation of legislative 
powers to the President, and second, because it attempted to regulate 
business within the individual states and, by so doing, went beyond the 
commerce-regulating powers of Congress. 

As we shall see presently, however, the labor provisions of the National 
Industricil Recovery Act were given a new leaise of life in the Wagner- 
suBSEQUENT Conncry Labor Relations Law passed in 1935.^ Congress 
leoblauve also attempted in the same ‘year to embody .some of the 
act’s regulatory features in a legislative code for the bi- 
REoovERY tuminous coal industry by passing the Guffey Coal Act. 

Although this was invalidated by the Supreme Court, 
another measure of similar purport, enacted in 1937, safely passed the 
judicial hurdle ^ and remained in operation until 1943, when it expired 
beeause Congress had failed to renew it. 

*937 great economic depression had passed through its more 
acute phases and a slow recovery had set in. The outbreak of war in 
WARTIME Europe and America’s subsequent entry into it brought on a 
PROBI.EMS wave of prosperity which raised industrial employment, 
GEN^^ov- production, and the national income to new high levels. 
ERNMENTAL Enthusiasm for the legislative regulation of business and 
CONTROLS. industry, which the economic depression had engendered, 

waned proportionately. The war, however, created new relations 
between government and private enterprise. Industry was suddenly 
required to convert its plant and facilities into the production of goods 
demanded by a wartime economy. Through various government boards, 
nearly all the essential raw materials of industry were rationed or sub- 
jected to a system of priorities; prices for both these raw materials and 
the finished products were fixed by a new agency known as the office of 
price administration (O P A) ; while the distribution of these products 
was likewise brought under control, most of them being diverted to the 
use of the armed forces. Thus, the federal government became industry’s 
l£u^est customer and practically guaranteed its market. To stimulate 
conversion and insure adequate production, particularly in certain lines 
of military necessities, the government itself poured funds into the capital 
structures of many enterprises, leased publicly owned equipment, and 
even whole plants, to private operators and, through public corporations, 
directly operated other plants. 

This vast industrial mobilization for war hais created many problems 
in the shift from war to peace. Reconversion of industry to a civilian 


* Sec p. 449 . 

’ Sunshine Anthracite Ck»al Go. v. Adkins, 310 U. S. 381 (1940). 
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economy has raised not only the problem of disentangling public and 
private investment in production machinery but the problem of dis- 
posing of the huge surpluses of goods, valued at many theprob- 
billions, which the government had accumulated. Other lemof 
problems have concerned the cancellation of contracts for 
supplies and services, which the government had made with future of 
various enterprises; the order of priority to be observed in 
releasing various industries ffom their commitments to manufacture 
war goods; and the relaxation of price and rationing controls. Further 
questions have arisen over the future of industries which have been 
greatly enlarged to meet a wartime need but for whose goods or services 
there is relatively little demand in normal times. It is possible that when 
the period of reconversion is over, some relics of the government’s war- 
time control will remain, and it may be that with the war ended the 
problems which industry faces will call for new forms of governmental 
intervention. One can hardly expect that the economy of a great nation 
which has been mobilized for total war can easily revert to the status 
quo cLs soon as peace comes. On the other hand, it is already apparent 
that something approaching the system of free, private enterprise, as it 
existed in the United States before the war, is being gradually restored. 


THE NATIONAL GOVERNMENT AND LABOR 


EARLY LABOR 

IfltASURES; 

UNSUCCESSFUL 

ATTEMPTS TO 

PROTECT 

WOMEN AND 

MINORS. 


Legislative regulation of labor by the national government came later 
than federal attempts to regulate business. Among the earlier labor 
measures passed by Congifss in the present century were 
two designed to abolish the emplo^Tnent of children in 
mines and factories. The first of the.se, passed in 1916 
ostensibly under the national commerce power, sought to 
close the channels of interstate transportation to goods 
produced in establishments employing such labor, but it 
was declared unconstitutional by the .Supreme Court.* A subsequent 
statute, enacted in the guise of a revenue measure, attempted to force the 
abolition of child labor by levying a prohibitive tax on the products of 
minpR and factories employing such labor, but this also was held uncon- 
stitutional.® In 1918 Congress enacted a minimum-wage law for women 
and minors, applicable only to the District of Columbia; but here again 
judicial disapproval interposed.* It was not until almost twenty years 
later that Congress found ways of placing a ban on child labor without 
going beyond the scope of its constitutional powers.* 


* Hammer v. Dagenhart, 247 U. S. 251 (1918). 

• Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922). 
•Adkins ». ChUdren’s Hospital, 261 U. S. 525 (1923). 


• See p. 450. 
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OTHER 
EARLIER 
MEASURES TO 
PROTECT 
LABOR. 


Greater success attended early federal attempts to protect the interests 
of workers in defined categories of employment. Notable among such 
effoits was the legislation of 1908, extending workmen’s 
compensation to interstate railway employees, and the 
Adamson Act of 1916, which granted these same employees 
the eight-hour working day. Equally noteworthy were the 
LaFollette Seamen’s Act of 1915, which regulated the pay 
and working conditions of American merchant seamen, and the Mer- 
chamt Marine Act of 1920, which granted seamen Workmen’s compensa- 
tion. A section of the Clayton Act (1914) exempted organized labor from 
the operations of the Sherman Act and other anti-trust laws, thus, in 
effect, repealing a decision of the United States Supreme Court in 1908 
in which the anti-trust laws had been held to cover labor organizations.^ 
The Clayton Act also restricted the issue of injunctions by federal courts 
in labor disputes. Then, in 1932, the Norris-LaGuardia Act forbade the 
federal courts to issue injunctions against workers engaged in a strike. 
Likewise, this act outlawed the “yellow-dog” contracts, that is, contracts 
in which workers bind themselves not to join a union, by providing that 
such contracts should be unenforceable in federal courts. 

Mention should also be made of certain activities of the department of 
labor, particularly the collection and publication of labor statistics, the 
protection of women and children in industry, and the en- 
forcement of minimum-wage and maximum-hour laws. A 
special agency, outside the jurisdiction of the labor depart- 
ment, was established in 1 926 to mediate labor disputes on 
interstate railways. Known as the national mediation 
board, its functions now embrace disputes in air transport 
as well. In general, the principal duty of this board is to 
mediate differences between the railroads and the air lines 
on the one hand and their employees on the other, growing out of their 
attempts to make and maintain agreements establishing the rates of pay, 
rules, and working conditions, as directed by the Railway Labor Act. 
Likewise, the board is charged with the function of determining what 
organization is the duly designated and authorized representative of the 
employees for collective bargaining. 

All this earlier legislation was of a piecemeal nature, but 
it paved the way and prepared the public mind for the 
large-scale federal intervention which began with the in- 
auguration of President Franklin D. Roosevelt in 1933. 
The vicissitudes of the industrial workers during the depression and 
^ Loewe v. Lawlor (Danbury Hatters’ case}^ 208 U. S. 274. 
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the desire of the labor unions to protect their members against mass 
unemployment led to a demand for legislation establishing the right 
of collective bai^aining in all industries doing an interstate business. 
The initial result was the insertion of a provision in the National In- 
dustrial Recovery Act of 1933, which read as follows: 

Every code of fair competition . . . shall contain the following conditions: 
(i) that employees shall have the right to organize and bargain collectively 
through representatives of their own choosing, and shall be free from the inter- 
ference, restraint or coercion of employers of labor, or their agents, in the 
designation of such representatives or in self-organization or in other connected 
activities for the purpose of collective bargaining or other mutual aid or protec- 
tion: (2) that no employee and no one seeking employment shall be required as a 
condition of employment to join any company union or to refrain from joining, 
organizing or assisting a labor organization of his own choosing: and (3) that 
employers shall comply with the maximum hours of labor, minimum rates of 
pay, and other conditions of employment, approved or prescribed by the 
President.^ 


While the intent of this provision seemed clear, doubt arose as to how 
employees should select “representatives of their own choosing.’’ In 
most industries allegiance was divided, some employees be- 

1 . I . 1 • TOE DEBATE 

longing to a “regular union, others to a ‘company union, over the 
and still others to no union at all.^ Was the majority to rule meaning of 

' SECTION 7A 

in selecting representatives for collective bargaining or was ' 

each group to do its own choosing? I’his question was gradually being 
ironed out when the Supreme Cf)urt held the National Industrial Recov- 
ery Act unconstitutional on other grounds. 

Congress thereupon sought to continue these labor provisions for col- 
lective bargaining and non-interference with employee representation 
through a new law^ This was the so-called Wagner Act 
(1935). Its provisions were restricted to industries in inter- 
state and foreign commerce in order to overcome potential 
constitutional objections. Under the favorable terms of this 
law, enforced by a national labor r ‘la dons board of three 
members, the unionization of labor on a national scale proceeded apace 
and collective bargaining became an accepted feature of labor-manage- 
ment relations. 

But abuses attributed to the growing power of unions and frequent 
criticism that enforcement of the Wagner Act was biased in favor 


THE WAGNER 
ACT AND THE 
NAIIONAL 
LABOR RELA- 
TIONS BOARD. 


* National Industrial Recovery Act of 1933, section 7a. Sec Rlso W. H. Spencer, Cdlectiue 
Bargaining under Section ya of the National Industrial Recovery Act (Chicago, 1935). 

* On the general question, see J. E. Jolinsen, compiler, Collective Bargainir^ (New York, 

* 935 )- 
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of the unions led Congress, in 1947, to enact the comprehensive Taft- 
Hartley Labor-Management Relations Act. The primary purpose of this 
THE TAFT- legislation is the establishment of a better “balance” between 
HARTLEY Organized labor and management in the field of industrial 
AOEMENT RE- rclations. To this end, the closed-shop agreement is abol- 
LAUDNs ACT, ished, secondary boycotts and jurisdictional strikes are 
effectively outlawed, the right to strike is circumscribed in certain in- 
stances, and unions are prohibited frofn engaging in a considerable 
number of “unfair labor practices,” At the same time, the definition of 
some of the “unfair labor practices” for which employers had been 
penalized under the Wagner Act has been narrowed. The new law 
continues the national labor relations board but its membership is 
increased from three to five. Moreover, the board’s general counsel 
is now app>ointed by the President and the Senate, and not by the 
board, and he is virtually autonomous in instituting prosecutions under 
the new law. 

Another somewhat revolutionary national labor law was the Fair 
Labor Standards Act, enacted in 1938. By means of this law Con- 
gress sought once again to inaugurate various <indus- 
LABOR trial reforms, such as the abolition of child labor and 

STANDARDS thc establishment of a minimum wage, which twenty years 
earlier had been declare unconstitutional by the courts. 
Under the terms of this measure, industries arc denied the right to ship 
goods in interstate commerce if minors under certain ages are employed. 
Enterprises engaged in interstate commerce, or whose goods enter in- 
terstate commerce, are required to pay employees a minimum hourly 
wage. The law also virtually fixes the maximum legal working week in 
such industries at forty hours and requires that extra compensation be 
paid for time worked in addition to this maximum. Certain classes of 
employees are excluded, however, from thc provisions of the law. These 
include agricultural workers, employees in certain public-utility enter- 
prises and the fishing industry, and certain persons in thc higher-salary 
brackets. Administration of the law vests chiefly in the labor department’s 
wage and hour and public contracts divisions. Thc Fair Labor Standards 
Act applies not only to industries actually engaged in interstate commerce 
but to those that are producing goods which, sooner or later, are des- 
tined to be used in interstate commerce. This gives it a greatly widened 
scope and breaks down, as far as labor is concerned, the old distinction 
between manufacturing and conunerce, which for many years marked 
the boundary line between state and federal jurisdiction. Nevertheless, 
thc Supreme Ck>urt has upheld the act as a constitutional exercise of 
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the power of Cobgress “to regulate conunerce . . . among the several 
states.” ^ 

Another area of federal activity which expanded greatly during the 
later years of the economic depression was that of job-finding and job 
plaeement. As early as 1918, a federal employment service job-pro- 
had been set up within the department of labor and, after a motion 
somewhat precarious existence, this service was given rank activities. 
as a bureau and placed on more permanent foundations by congressional 
legislation in 1933.® Under the provisions of this act the states were 
encouraged by generous federal grants-in-aid to set up job services and 
local employment offices, and to collaborate with the federal employment 
scrv'ice. Virtually all the slates took advantage of this plan with the result 
that a nation-wide job-finding service W2is establi.shed. During the Sec- 
ond World War the United States employment service became wholly 
nationalized. The states lost control of the local employment offices 
which became agencies of the national administration; and general direc- 
tion of the service was assumed by the war manpower commission, a 
temporary wartime agency. In 1948, however, the local offices were 
turned back to the control of the respective states. Supervisory federal 
power was temporarily lodged in the department of labor but this respion- 
sibility was subsequently turned over to the federal security agency where 
it had been placed in 1939. Federal grants for maintaining the local 
offices are administered by this agency’s bureau of employment seciuity. 

Preparations for national defense and America’s entry into the 
Second World War brougni some new labor problems in connection 
with the support of the armed forces. An imperative need 
for uninterrupted national production resulted in the setting 
up of a national defense mediation board whose activities uefen^ 
were intended to supplement those of the labor department’s mediation 
conciliation service in settling industrial disputes. Some 
months after the nation entered the war, this body was the 
replaced by a national war labor board of twelve principal national 
members and twenty-four alternates, so distributed as to 
provide an equal representation of labor, management, and 
the public. Created by executive order, this war labor board was given 
the responsibility of settling industrial disputes throughout almost the 
whole of the national economy. To this end it was empowered to use its 
good offices toward voluntary arbitration of disputes; but, if this failed, 
the board was given authority to appoint arbitrators whose decision 

* United State* v. Darby Lumber C 3 o., 312 U. S. 100 (1941). 

* Public Act 30 (June 6, 1933 )- 
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would be binding on the disputants. Later, the board was given powers 
of great importance in the matter of approving or disapproving changes 
in wage rates, this being part of the nation>wide endeavor to “hold the 
line” against inflation.' 

At the President’s request, shortly after America entered the war, 
the great national labor organizations voluntarily renounced the right 
to strike — this pledge to remain effective for the duration. 
On the whole, the organizations lived up to their promises. 
Here and there, however, local strike took place (some- 
times in defiance of orders issued by union leaders) and the war labor 
board was virtually defied. In some instances, the board certified to the 
President its inability to end the strike, whereupon the establishments 
involved in the dispute were taken over and temporarily operated by the 
government. In nearly alt such cases, the strike was terminated and work 
resumed pending furtlier negotiations. Meanwhile, Congress proceeded 
to act. Over the protest of organized labor and by overriding the veto 
of the President, it enacted the Smith-Connally Labor 
Disputes Act of 1943. This act provided the war labor 
board with a statutory basb (it had previously rested on 
executive order). Likewise, it provided full authority for the seizure of 
plants wherever the war effort was being impeded by strikes, such plants 
to be temporarily operated by the government. Furthermore, the act 
prohibited strikes in government-operated plants and provided penalties 
for any violation of this ban. Then, going somewhat off its main track, 
the statute forbade labor unions to make contributions to political cara- 
psugn funds. There were two flaws in this last interdiction, however, 
in that (according to a ruling from the attorney general’s office) the act 
did not prevent the making of union contributions in support of candi- 
dates at primary elections, nor did it forbid voluntary contributions by 
individual members to political campaigns, even though these contribu- 
tions are made en masse at the behest of union leaders.^ 

Following the Japanese surrender in August, 1945, the war labor 
board was abolished, most of the wartime machinery for handling labor 
disputes was abaindoncd, and “free” collective bargaining 
was reintroduced. The period of wartime regulation has 
not been detrimental to labor’s cause. On the contrary, 
throughout the wair years and for about a decade preceding America’s 
involvement in the war, public policy has been highly favorable to labor. 


lABOR'S 
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* See also p. 496. 

* For example, cootributienu made through the Political Action Committee of the CIO 
in the campaign of 1944. 
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Federal laws have helped oi^anized labor to strengthen its hold over 
industrial workers; they have made collective bargaining an almost 
universal requirement; provided tribunals for airing and adjusting labor 
disputes; and set national minimum standards for wages as well as a 
maximum work week. These gains have not been seriously lessened by 
war and postwar conditions although the demand has risen that labor 
organizations assume a degree of responsibility in keeping with their 
privileges, maintain free elections in their own ranks, avoid jurisdic- 
tional conflicts and secondary boycotts, make their finances public, and 
be more scrupulous in observing agreements with employers. As we 
have seen, this demand for greater responsibility on the part of labor 
cuhninated in the passage of the Taft-Hartlcy Act in 1947. Labor’s con- 
tinued hostility to this act may well lead to its modification, particularly 
since its outright repeal was advocated by President Truman in his suc- 
cessful campaign for reelection in 1948. Even so, it is unlikely that any 
new legislation will restore conditions precisely as they existed before 1 947. 

INDUSTRIAL AND SOCIAL SECURITY 

The acute distress occasioned by ma.ss unemployment during the 
years 1930-1935 and the huge emergency outlays, amounting to billions 
of dollars, which the national treasury was called upon to 
make in order to provide direct relief and various kinds of 
public work, offered persuasive arguments for the program depressio-m 
of industrial and social security which Congress approved 
in the sununer of 1934. Experience seemed to indicate that 
economic activity was cyclical and that f>eriods of prosperity were fol- 
lowed by economic recessioas in which production fell off and wide- 
spread unemployment ensued. That being the case, it appeared desirable 
to make such provision as would prevent the unemployed from becom- 
ing, in periods of depression, an emergency burden on the public 
treasury. Likewise, it was recognized that great numbers of industrial 
workers, when they reached an advanced age, could no longer be gain- 
fully employed, even in times of economic prosperity. As many of these 
had made no adequate financial provision for this contingency they 
found themselves without means of livelihood and had to be assisted by 
private or public agencies. The same condition of social dependence 
^sted in the ca.se of widows with young children. Even before the 
close of the nineteenth century, some European countries began experi- 
menting with schemes of social insurance and, in 1912, an unemploy- 
ment insurance plan was inaugurated in Great Britain. In America, 
moreover, several of the individual states made a beginning along the 
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same lines during the first quarter of the twentieth century, limited for 
the most part to mothers’ pensions and assistance to the blind or to per- 
sons otherwise handicapped. 

As a first step in framing a national program of social security, the 
President appointed a special committee which in due course submitted 
an elaborate report with some definite recommendations. 

THE SOCIAL _ 

sEcuRrry These were embodied m the measure which Congress 
ACT OF enacted as the Social Securky Act of 1 935. Administrative 
supervision over the somewhat complicated plans for social 
security provided in this act was first entrusted to a social security board 
of three members appointed by the President for a term of six years. 
In 1946 this board wzis abolished. Responsibility for administering all 
forms of insurance and benefits provided under the Social Security Act, 
in so far as they involve the federal government, was transferred to the 
newly created social security administration. This unit, headed by a 
commissioner, is part of the federal security agency. 

Two classes of persons are involved in the old-age pension problem. 
The first are those aged persons who have already reached a time in life 
when they are no longer able to support themselves. The 
second class includes the young and active, those gainfully 
employed, for whom ultimate provision can be made 
through contributions frpm themselves and from their 
employers over a period of years. As re.spects the first class, 
the act of 1935 encourages the establishment of noncontributory old-age 
pension systems by the states, administered by the state authorities. A 
portion of the cost is borne by each individual state; but the national 
government matches all payments made by the states to needy persons, 
sixty-five years of age or over, up to a certain maximum per person per 
month, provided the state’s old-age pension system conforms to certain 
federal requirements. In addition, the national government adds five 
per cent to its total grants as its contribution towards the administrative 
expenses of these pension systems. It should be noted, therefore, that this 
section of the social security act is based upon the expectation that each 
state will set up its own scheme of old-age pensions, paying to each quali- 
fied person whatever allowance it sees fit. The national government 
merely contributes half the cost of such payments up to a designated 
maximum, which is now twenty dollars monthly per person. There is no 
basis, therefore, for the common impression that there is any fixed maxi- 
mum on the monthly sums which any state may pay. Let it be repeated, 
however, that the national government’s contribution hinges upon the 
fulfillment by the state of certain nationally stipulated minimum admin- 
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istrative standards. For example, before any state can obtain the federal 
contribution, it must not only adopt a satisfactory old-age pension plan 
but must establish a state agency to administer it and work out a method 
of administrative procedure which meets the approval of the federal 
authorities. All the states have now met these requirements and are 
entitled to receive the federal government’s contribution. 

For those gcdnfully employed who can still look forward to years of 
economic usefulness, the old-age pension plan is an entirely different one. 
In the first place, the national government assumes com- ^ 
plete responsibility for establishing and administering it. agk insur- 
In the second place, it is placed on a contributory basis, 

' S\’STFM 

the beneficiaries being required to help support it. To this 
end employers are required to deduct a stipulated percentage from the 
wages or salaries of their employees every month and send it to the federal 
government. The employer is further required to match this with an 
equal amount, which he sends to Washington where it also is credited to 
the employee. At present, the amount thus jointly paid into the federal 
old-age annuity fund is 2 per cent, or i per cent by the employee and 
1 per cent by his employer. The expectation is that these amounts will 
be increased until they jointly equal 4 per cent of the wages which the 
employee earns. 'J'hesc contributions arc paid into a trust fund admin- 
istered by a special federal board and the proceeds are invested in bonds 
issued by or guaranteed by the United States government. On reaching 
the age of sixty-five, each yxTSon for whom contributions have been paid 
over a term of at least five \ cars will receive monthly benefits based upon 
his average monthly wage, or roughly according to contributions which 
have been made in his behalf. 

Following amendments to the social security act in 1939, this old-age 
annuity system was broadened to include dependents and survivors of 
original beneficiaries; hence, the plan may be now more 
appropriately known as an old-age and survivors’ insurance 
system. Additional benefits, equal to one half ;he amounts andsurvi- 
paid the insured worker, may be p..id to his wife if she is ^nSswtcm. 
beyond the age of sixty-five and to each dependent minor 
child; and lump-sum or monthly benefits may be paid to the members of 
the family of an insured worker who dies either before or after reaching 
pensionable age. But an important thing to remember about the entire 
contributory system is that many categories of workers are specifically 
excluded from its operation and are therefore not covered by its bene- 
fits. Among others, these include all domestic servants and agricul- 
tural workers, together with the employees of religious, philanthropic. 
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and educational institutions. It is probable, however, that these will soon 
be included. Political considerations were largely responsible for leaving 
them out of the original plan. 

The Social Security Act also provides for a system of unemployment 
compensation. This again is state-administered, with the national 
government providing part of the cost and a certain amount 
of administrative supervision. The national government 
assumes the obligation to pay to any state which adopts an 
approved unemployment compensation law “such amounts as the social 
security administration determines to be necessary for the proper admin- 
istration of such law,” provided the total amount of such grants-in-aid 
does not exceed a designated sum appropriated for this purpose by Con- 
gress. But the arrangements for financing unemployment compensation 
arc somewhat novel and provide an illustration of the growing complex- 
ity of federal-state relations. The Social Security Act levies a special fed- 
eral pay roll tax upon every employer who has at leeist eight employees in 
his service and is not specifically exempted by law. The exemptions are 
substantially the same as those just mentioned in connection with con- 
tributory payments for old-age pensions. This tax is now 3 per egnt of 
the annual wage or salary paid to each employee. But against this federed 
tax the employer may credit up to 90 per cent of the amount of any con- 
tributions which he may have paid into an approved state unemployment 
compensation fund. The purpose of this rather complicated arrangement 
is to encourage each state to set up an unemployment insurance scheme 
which meets with federal approval. 

To obtain this approval, various conditions are laid down in the law. 
One is a provision that all moneys received by the state unemployment 
compensation fund shall be immediately paid over to the federal treasury. 
Thus, the entire proceeds from the levy upon pay rolls eventually go into 
a national unemployment trast fund, which is invested by the secretary 
of the treasury in obligations of the federal government. Payments for 
unemployment compensation are made out of this fund subject to the 
provisions of the federal laws and under administrative regulations 
which have been set up by the particular state involved. Each state and 
territory of the United States has now met the federal requirements and, 
in accordance therewith, has established an unemployment insurance 
system, with a total of more than forty million workers included. 

In addition to these various provisions for old-age pensions, old-age 
and survivors* annuities, and unemployment compensation, 
the Social Security Act makes arrangements for federal 
grants-in-aid to the states for the support of dependent 
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or homdess and neglected children, particularly in predominantly rural 
areas. Grants are made to the state public welfare agencies to supple- 
ment local funds expended for these purposes. Federal aid is also extended 
to the states in connection with maternal and child-health services, 
the care of crippled children, child welfare in general, and vocational 
rehabilitation. These arrangements, however, are merely a continuation 
or elaboration of the aid which the national goveriunent had been giving 
for a number of years before Ihe enactment of the Social Security Act. 
But grants-in-aid are also being given under the terms of this law to 
strengthen the public health work of the various states and to help them 
in assisting the needy blind. 

The Social Security Act of 1935 is one of the most significant statutes 
ever enacted by Congress. It is based upon the idea that the support of 
aged workers, as well as the maintenance of the unemployed 

^ ^ * THE SOCIiVL 

and the otherwise needy or destitute, should not be a matter security 
of charity or dole-granting, but something to which both system 
employers and employees should contribute. The burden 
thus placed on them is merely added to the cost of production and is 
thus ultimately borne by the consumer. The act of 1935 aims to place 
social insurance on what can ultimately be made a self-sustaining basis by 
increasing the joint contributions. Meanwhile, the Supreme Court has 
upheld in a series of decisions the constitutionality of this legislation.^ 

Although few people nowadays would disagree with the general 
philosophy on which social insurance is based, there are some things 
which can fairly be said In criticism of the plan which 
Congress has provided for the workers of the United States. ^^.*^*™* 
For one thing, there are too man-' exemptions. Farmers, 
household servants, workers in smail industrial plants, and 
employees of charitable institutions — they grow old, or 
become unemployed, just as industrial workers do.* Why, then, should 
they be denied the right to qualify for old-age pensions and unemploy- 
ment compensation? The answer is that they ought not to be, and that 
these exemptions will doubtless be ei ininalcd very soon. 

Another major criticism, coming mainly from federal administrators 
of the Social Security Act, is directed at the mixed federal-state character 
of the social security services. It is argued that the sy-stem ^ ^ 
is needlessly complicated by the multiplicity of national mixed 
and state agencies involved and that the ultimate centraliza- character. 

* Carmichael v. Southern CiOal and Coke Co., 301 U. S. 495; Steward Machine Co. a. 
Davis, 301 U. S. 548; Helvcring v. Davis, 3*01 U. S. 619. 

• It was recently estimated (1944) that twenty million wage earners arc excluded from the 
benefits of the Social Security Act. Twelve million of these arc farm laborers. 
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tion of the entire machinery in federal hands would be advantageous. It 
is probably true, of course, that some gains in administrative efficiency, 
as well as some economies in the cost of administration, would be 
secured in this way; on the other hand, there are those who strongly 
object to the concentration of so vast a social enterprise in the hands of a 
single authority. They zirgue that, because of the great differences among 
the states, there should be a reaisonablc amount of flexibility in adminis- 
tration, which can only be obtained by allowing each state to decide for 
itself how far it will go above the minimum standards set by the federal 
authorities. There is no good reason, they say, why Massachusetts and 
Mksissippi should be compelled to pay old-age {tensions in exactly the 
same amount, inasmuch as the cost of living differs considerably in these 
two commonwealllis. There is also the more general objection that the 
steady piling up of nation-wide functions at Washington may result in 
badly overloading this center of gravity. It might “induce apoplexy at 
the nation’s capital and paralysis at the extremities, that is, at the state 
capitals,” is the way someone has expressed it. Finally, the system is 
being badly undernourished by the present rate of contributions from 
employers and employees. It is a “contributory” system to only a 
small degree. Although the original intention was to raise the rate, year 
by year, until joint contributions totaled 6 per cent of wages, the com- 
bined rale still stood at 2 per cent in 1949. Under more recent legisla- 
tion, however, it is expected to reach 4 per cent in 1952. 

But, despite its various shortcomings, the existing system of social 
insurance represents a long step forward in the effort to solve a great and 
difficult problem. Social security aims at the abolition of 
poverty. The principal causes of poverty are old age, un- 
employment, accidents, and ill-health. These afflictions cannot be 
eliminated, of course, for old age will come inexorably; business will have 
its ups and downs, with consequent instability and unemployment; 
workers will get injured and will fall sick — no matter what we do. 
But society can at least see to it that the brunt of these afflictions shall 
not fall wholly on the worker and his family. The way to do this is by 
providing him with insurance in the way of an old-age pension, unem- 
ployment compensation, and industrial accident compensation — all of 
which he now has — together with health insurance, which will doubt- 
less be our next step. Even with all this, there will still be some poverty 
in the land; but, in the long run, most of it will be gone. At any rate, that 
is the objective which systems of social security have in view. 
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AGRICULTURE AND CONSERVATION 


It will not be doubted that with reference eitlier to individual or national welfare 
agriculture is of primary importance. In proportion as nations advance in f)opulation 
and other circumstances of maturity this truth becomes more apparent, and renders the 
cultivation of the soil more and more an object of public patronage. — Geurge WasfUnglon. 


The Constitution of the United States makes no mention of agriculture, 
although this was the principal vocation of the people in 1 787. Conse- 
quently, it might be argued that the only formal authority 
possessed by the federal government in relation to the covernuent 
farmer is incidental to its taxing power and its power to and the 

^ PARM£ll 

regulate commerce. But it should not be assumed that, 
because of this, American agriculture has been the Cinderella of federal 
policy. On the contrary, the agricultural interest has strongly influenced 
national policy from the very beginning amd has on many occasions been 
the beneficiary of special legislation enacted in its bchailf. Agriculture, 
indeed, has been more oftcu than any other interest the favored ward of 
the national government. And it is easy to understand why this should be 
the case, for during a large portion of the nation’s history Congress was 
numerically dominated by representatives of the agricultural areas. Even 
today a majority in the Senate is controlled by states in which agriculture 
is the chief vocation of the people. With the rapid industrialization of 
various states during the past decade, however, the political strength of 
the farmer has been declining and. today, the industrial worker is re- 
placing him as the object of the fedej al government’s special solicitude. 

There is a second reason why the agricultural interest, for a long time, 
exerted such a strong influence upon the course of national politics. It is 
to be found in the ability of the farmers to organize for their own pro- 
tection. Not into regular labor unions did they combine, it is true, but 
into a regular political party, like the Populists of sixty years ago, or 
into the national organization known as the Grange or the Patrons of 
Husbandry. More recently, the farm bureau federation has been a 
power in Washington and there are few students of American history 
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who have not heard of the “farm bloc” in Congress. Disregarding party 
lines, this phalanx of senators from the agricultural areas can be lined up 
for the farmers’ special interest at all times. 

To give even a general sketch of the federal government’s activities 
in the field of agriculture .since the first meeting of Congress in 1789 
would take a whole volume. But some of the landmarks can 
NATIONAL be indicated here without going too far afield. One of them 

LEGisLA- was the Homestead Act of 1862 — perhaps the most 

important statute in this field ever, passed by Congress, 
1. THE if one considers its far-reaching effects upon the settlement 

of the West. By the terms of this act, anyone could acquire 
one hundred and sixty acres of land from the public domain 
by paying a nominal registration fee and becoming a bona fide settler on 
this land for a period of at least live years. Although various evils de- 
veloped under the homestead system, it set the pattern of land ownership 
in much of the West - - the farm of moderate size cultivated by its owner. 
2 THE Congress also enacted, in the same year, a statute known 

MORRILL as the Morrill y\ct, which gave to each state, roughly in 
proportion to its representation in Congress, a sizabk' block 
of public land with a stipulation that the proceeds oJ‘ its sale be used to 
support colleges of agriculture and mechanical arts. Many institutions of 
this type, sometimes known as “land^grant” colleges, owe their origin to 
this statute. 

The Morrill Act marked the beginning of a long scries of federal enact- 
ments by which grants-in-aid to the states for the benefit of agriculture 
have been made during the past eighty years. In due course 
MKN'i^ND^ (by the Hatch Act of 1887) grants were made to estab- 
EXTENsioN lish agricultural experiment stations operated by the states 
SERVICES. through their land-grant colleges. Further support to these 
colleges was later added in the form of annual appropriations; and, by 
the Smith-Lever Act of 1914, federal aid was provided for an agricultural 
extension service, operating chiefly out of the agricultural colleges and 
designed to provide the fanner with the assistance of agricultural 
specialists. This service has Ijccome personified in the local extension 
agent, or ‘‘county agent,” as he is usually called. As an adviser to the 
farmer on agricultural problems of every kind and as a leader in rural 
betterment, the county agent has become an important constructive 
factor in the life of the farmer communities. 


For about a quarter of a century after the Civil War, the national 
government’s activities in relation to agriculture were conducted through 
bureaus in the department of the interior, chiefly the bureau of animal 
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industry. But in 1889 the department of agriculture was established 
to take them over, and this department has steadily grown 4. the de- 
to a position of prime importance in the federal adminis- i’artment 
tration. Today, it includes within its jurisdiction a wide tore es- 
variety of services, all of which arc related to agriculture tabushed. 
in one way or another. Some of these have been already described.* 

AGRICULTUI^AL MARKETING AND 
PRODUCTION CONTROLS 

The primary aim of federal agricultureil policy during the latter part 
of the nineteenth century was to improve the techniques of agricultural 
production, so that more could be produced from a given 
amount of land and labor. Tliis policy yielded high divi- cultural 
dends. The scientific work of the public authorities, the 
improvements in machinery, and the betterment of methods have com- 
bined to increase agricultural production in America to a point where, 
in normal years, it now exceeds the demand. Beginning with the First 
World War, however, federal assistance to agriculture underwent both 
an expansion and a change in direction. This was largely the result of 
two new problems for which the fanners were demanding solution at the 
hands of the federal government. One of these was the problem of 
agricultural credit: the other was the problem of agricultural prices. 

Down to this time the farmer, cattle raiser, fruit grower and dairyman 
had obtained financial credit, when they needed it, from the regular 
banks. Large numbers of luem borrowed money at one 
season, when the crops were being sown, for example, and crej^ 
paid it back (with interest) at anoiher season, when the 
products were marketed. 'I’hey dealt chiefly with small country bzmks 
where interest rates were higher than in the large cities and where the 
credit facilities were limited. What the agriculturist wanted was a 
system of farm loan and agricultural credit b.ank.s, under the auspices of 
the national government, which would cater to liis .special needs. All 
ihig^ and more, was provided for him by congressional action in ways 
which were explained in a previous chapter.® 

The other problem, that of ensuring fair prices to the farmer for his 
products, was not so easy to solve. Tlic primary cause of the trouble was 
the fact that agiiculture had so steadily improved its 
methods that there was now a surplus m some lines, 

This could not be marketed except at prices which were 
below the fair-profit level. 

‘ Sec p. 885 . 


* See pp. 433-4.34- 
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Even during the years of prosperity which followed the First World 
War, the price level of some agricultural staples underwent a decline 
due to slackening of exports to European countries. On the 
OF FARM other hand, the farmer’s labor costs and the prices which he 

PRICES had to pay for industrial products did not fall correspond- 

ingly. In some cases they went up. This situation led to a 
WAR I. demand that the government should support farm prices 

THE AORi- artificially by means of subsidies, direct or indirect. Back in 
CULTURAL 1929, Congress had petssed an Agricultural Marketing Act 
MARXETiNo which aimed to promote and finzmce cooperative marketing 

ACT OF 1929. * r a 

as well as to stabilize agricultural prices. But this measure 
did not prove adequate because, with the onset of the world depression 
in 1930, all agricultural prices declined badly, thus aggravating the 
already precarious condition of the farmer and bringing farm income 
down to its lowest point in many ycturs. 

Accordingly, in 1933, Congress enacted a more ambitious measure 
known as the Agricultural Adjustment Act. Its primary aim was to raise 
the prices which the farmer could obtain for his products, 
thus providing him with an income level which pbore a 
TURAL AD- reasonable relation to that enjoyed by other producers. To 
j^MENT gjjjj jjjg secretary of agriculture was empiowered to 

secure a reduction in the amount of agricultural products 
raised each year, so that the surpluses, which had operated to hold 
prices down, might be eliminated. This reduction was to be arranged, in 
the main, by making voluntary agreements with farmers, plantation 
owners, and raisers of livestock, whereby they would curtail production 
in return for cash payments from the national treasury. The money for 
these payments was to be obtained from processing taxes,* which, as 
explained earlier, were to be levied upon millers, textile manufacturers, 
meat packers, and others, who “processed” or made “finished goods” 
out of the products of the farm. As far as raising tlie prices of agricultural 
products is concerned, the measure seemed to be serving its purpose, in 
part at least, but in January, 1936, it was declared uncon- 
rorii stitutional by the Supreme Court. The court refused to 

uNGONsn- regard processing taxes as “taxes” in the proper sense, 

■nmoNAL. insisting that they were levies placed upon one class of 
citizens for the special benefit of another class, and declaring also that the 
Agricultural Adjustment Act was unconstitutional for the additional 
reason that it undertook to regulate a matter, namely, agriculturad 
production, which fell within the reserved powers of the states.® 

* See p. 246. ’ United States v, Butler, 297 U. S. 1 . 
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Undaunted by the fate which had overtaken this measure, Congress 
quickly passed the Soil Conservation and Domestic Allotment Act (1936) 
which, under the guise of a soil-conservation policy, at- 
tempted to secure, by indirect methods, a decrease in the 
production of certain staples. Three years later (1938), 
partly because this indirect system of production control 
was not wholly satisfactory and partly because the Supreme 
Court was now expected to be more favorable, Congress 
passed a new Agricultural Adjustment Act which was quite 
as far-reaching as the original act of that name but with- 
out the processing taxes. Moreover, administration of the 
new act, which was later entrusted to the production and 
marketing administration, required a greater degree of par- 
ticipation by state and local oflicials and by farmers than had the older 
act. Thus it avoided the shoals of unconstitutionality. The.se two basic 
measures, along with supplementary statutes and executive orders, estab- 
lished a comprehensive and intricate system of governmental regulation 
for agriculture and set up for tliis sector of the economy a degree of 
public direction unique in American history. 

The purpose of the new legislation was still that of ensuring farmers a 

fair level of prices by controlling output. This was to be accomplished, 

and has been accomplished, as follows: through the device 
- , , . T , , aims of the 

of a referendum, committees of farmers, operating under the new farm 

supervision of state and local olFicials, establish local pro- i^Jsla- 

duction goals for certain agi icultural staples in accordance 

with overall production requirements of the production and mzirkct- 

ing administration * of the department of agriculture. Participating 

farmers are then assigned specific acreage quotas, based on average past 

production, or marketing quotas for these staples. Cash j crop- 

payments may be made by the government to compensate control 

for reduedon in the farmer’s income irareable to his 

cooperation with its program. In addition, payments may be made to 

farmers for adopting soil-conservaticii policies recommended by the 

government. These conservation payments may Ije offered ^ ^ 

to compensate him for reduction of output when the farmer conserva- 

allows fields, formerly tilled, to lie fallow or diverts acreage, tio*' *'ay- 

formerly devoted to .soil-exhausting crops, to the production 

of leguminous or soil-enriching crops. 

Still another feature of the 1938 legislation is the so-called “ever 

' Predecessor of this agf^ncy was the agricultural adjustment administration. During World 
War II this was placed under the war food administration. 
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normal granary,” which is simply the storage of surplus commodities 

under government auspices. These are then held to meet 

NORMAL normal demand in years of abnormally low production or 
GRANARY mcct unusual demands, as in time of war. The storage, 

AND GOV- , .... .... 

ERNUENT under government auspices, is for the most part m public 
LOANS ON warehouses and elevators. On agricultural commodities 

SXJ R P LtUSlSS 

thus taken over for storage, the government advemces the 
producer a loan, which in certain instances is fixed as high as go per cent 
of “parity” — which is a figure supposedly bas^ on a fair relation 
between the agricultural price level and the price levels in other fields of 
production. For the most part, it has been higher than the current market 
price of the surplus commodities. The expectation is that in times of 
scarcity these government-stored surpluses will be sold on behalf of the 
owner-farmer, thereby discharging his loan. 

A tentative start has also been made in crop insurance. Beginning in 
1939, cotton and wheat farmers were invited to take out policies with the 
federal government insuring them against the unavoidable 
wsuMNCE hazards of production — the premiums for this insurance 
being paid chiefly in previous surpluses of the comhiodity 
insured. Indemnities, reckoned on the loss to production as gauged by 
previous crop yields, are also paid in the form of insured products, which 
are drawn from the surplus pools maintained by the government. 

The Second World War and the consequently augmented demand for 
farm products caused much of this farm program to be suspended. 

In many instances, instead of curtailing production, the 
SUSPENSION war food administration and subsidiary agencies promoted 
OF THIS its expansion. General wartime rationing of foods and fibres, 
PROGRAM. special government purchasing of farm products for war- 
time needs, and universal price controls — all this made much of the 
special farm program unnecessary. Much of it remained unnecessary in 
the postwar years because of continued high demand although, nominally, 
the program was restored to full operation. For better or for worse, the 
production and distribution of farm staples appear to have become 
more or less regimented features of the American economy. 

From time to time in recent years, moreover, various ways of expand- 
ing agricultural markets, and thus helping the farmer, have been tried. 

Prior to the outbreak of the war, for example, the govem- 
ment undertook to “dump” on the world market certain of 
SUPPORT its stored surpluses and to provide export subsidies for other 
agricultural commodities. The outbreak of hostilities ended 
this, temporarily at least. Efforts have also been made to 


SUSPENSION 
OF THIS 
PROGRAM. 


ADDITIONAL 
FEDERAL 
SUPPORT 
OF FARM 
MARKEIS. 



AGRICULTURE AND CONSERVATION 


467 


dispose of the surplus commodities by channeling them through relief 
agencies, by distributing them in aid of free schooHunch programs, and 
by a so-called food stamp plan. Under the latter plan, low-income or 
relief families were, for a time, permitted to obtain without cost certain 
foodstuffs which were declared to be surplus products. The lend-lease 
arrangements with various friendly countries during the war also drew 
upon the government’s stock of surplus foodstuffs in certain lines and 
continued to do so, even after actual hostilities in Europe ceased. From 
what has been said in the foregoing pages, it is reasonably evident that 
the federal government has made a sincere and aggressive effort to get 
the American farmer out of his diflicultics. 


OTHER AIDS TO THE FARMING COMMUNITY 

A difficult agricultural problem to which the federal government has 
recently turned its attention is that of farm tenancy. One may be sur- 
prised to learn that in a country where farm ownership is bankhead- 
taken as a matter of course, more than half of those who jones farm 
till the soil do not own it. To ameliorate the condition of 
these tenant farmers. Congress in 1937 passed the Bankhead-Jones Act. 
This act makes it possible for tenant farmers and sharecroppers to secure 
low-interest, long-term government loaas wherewith to purchase family- 
type farmsteads, farm animals, and agricultural equipment as well. Many 
thousands of applicants have received .such loans. More ambitious 
programs of a related nature were inaugurated at one lime p^her farm 
or another during the later years of the depression in the security 
thirties. These included federal loan.- and grants for the 
rehabilitation of farm families who had btcoinc victims of drought or 
depression; the construction of model agricultural communities; the 
buying up of exhausted or submarginal lands tind the resettlement of the 
former proprietors; and even the federal subsidization of medical care 
for farm families in certain communities. 

Steps were likewise taken in 1936 to encourage the farm use of electric 
power by the enactment of the Rural Electrification Act. Relatively 
long-term loans at low rates of interest are extended to 

^ • • • • RURAL ELEC* 

municipalities, cooperative associations, corporations, or trification. 
individuals, for the construction of generators or electric 
transmission lines for rural areas not otherwise served; and further loans 
are made to these borrowers to financp the purchase of electric appliances. 
Loans may also be obtained by firms or individuals who are engaged in 
the business of supplying electrical equipment for rural use. It should be 
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mentioned, however, that the act does not provide loans to the actual 
consumer of the electrical energy, the fanner himself. 

From all this, it would seem that, far from being the individualist 
par excellence that he is often assumed to be, the American farmer is 
PRESENT becoming one of the most highly regimented producers in 

STATUS OF the entire nationad economy. His production is planned, the 

THE FARMER, prices of hls Staple commodities are controlled, his surplus 
products are taken off his hamds by" the government, his markets 
are protected, and a system of agricultural credit has been set up 
for his si)eci2il benefit. This regulatory legislation is defended on the 
ground that agriculture is still the principaJ basis of the country’s eco- 
nomic life and that the farmer’s well-being is intimately related to the 
welfare of the nation as a whole. To maintain agricultural prosperity, it 
is essential that a reasonable equilibrium between the demand for farm 
products and the supply of such products shall be maintained; and this, 
it is argued, can only be done through government supervision. Those 
who are fEuniliar with the Washington merry-go-round will add, how- 
ever, that the political influence of farm organizations h2is been quite as 
p)otcnt as the foregoing arguments in getting the farmer what h<?wants. 


CONSERVATION OF NATURAL RESOURCES 


Some of the measures which are designated as “agricultural” carry a 
suggestion of purposes beyond the promotion of the farmer’s immediate 
welfcue. This is particularly true of laws designed to preserve 

IN GENERAL. , , , , , 

sou fertility and to apply land to the uses lor which it is best 
adapted. Such aims are part of a program to conserve natural wealth 
generally; in other words, one which seeks to ensure a planned and 
efficient use of natural resources, the discouragement of wasteful exploita- 
tion, and the restoration of such resources where they have been dis- 
sipated, as, for example, by soil erosion. 

Until less than fifty years ago, very little attention was given to this 
matter of conservation. Vast forest acreages, huge deposits of coal, 
EARLY IN- abundant petroleum re.sources, mineral wealth of all sorts, 
DIFFERENCE and vast tracts of virgin land were still inviting exploitation 
TOi^^iNo* throughout the nineteenth century. This gave rise to a 
NATURAL popular impression that the natural wealth of the United 
States was virtually inexhaustible. A moment’s reflection 
would have shown the groundlessness of this optimism, but unhappily 
there were few who stopped to reflect. The men and women who 
achieved the economic ccmquest of a half continent during this great 
century were individualists of an exceedingly rugged type, the ptxxluct 
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3f the ever-advancing frontier. The firontier spirit did not lend itsdf to 
social or economic planning. In the new co mmuni ties) every family was 
supposed to do its own planning, to look out for itself — and the devil 
take the hindmost. Under such conditions no great solicitude was mani- 
fested for the interests of posterity. The temper of the nineteenth century 
in this matter was sometimes embodied in the cynical query, “What has 
posterity ever done for us?” 

Not until the first decade of the twentieth century were the first 
official steps taken to remind the public that our resources, however vast, 
were not inexhaustible and that the consequences of un- 

1 j j •11.. 11 1 FIRST STEPS 

planned and unrestricted exploitation would some day toward a 
be serious. The men responsible for this reminder were a oonserva- 
small group of administrators around President Theodore 
Roosevelt. Under his enthusiastic leadership, this group made more 
effective certain rudimentary conservation measures which were already 
on the statute book and also intitiated several new ones. The latter 


related chiefly to the reclamation of arid lands, the transfer of national 
forest reserves to the trained personnel in the department of agriculture, 
as well as the reservation of mineral and other rights in public lands then 
open to private “entry” and ownership.' The policies thus beg^n have 
been continued and intermittently expanded until, today, the United 
States may be said to have something approaching a comprehensive 
national conservation program. 

In a sense, the national conservation movement may be said to have 
been first inspired by the coi.ccm felt over the fate of our forests; and 
It is in the preservation and restoration of forest lands that 
perhaps the greatest progjress has been made. The forestry 
service of the department of agriculture now controls and administers 
one hundred sixty national forest preserves, covering an area appreciably 
greater than the present territorial extent of the thirteen original states. 
In this area its responsibilities include protection against fire and arboreal 
diseases, the regulation of grazing rights, and the supervision of the 
production and withdrawal of timber. The service also plays a vital part 
in reducing floods, preventing soil erosion, and protecting water sup- 
plies — all through its scientific management of watersheds. State and 
local forestry supervisors and private owners of forests and woodlands 
benefit from the work of the various experiment stations maintained by 
the forestry service, as well as from the aid extended them in applying 
the principles of forest management, in fighting insect pests and disease, 
and in carrying out reforestation and afforestation programs. 

* See 'rheodore Roosevelt, An Autobiographj) (New York, 1926), pp. 393-433. 
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THE PUBUC 
lANDS. 


Closely identified with forest conservation have been the various 
policies pursued in relation to the land itself. The federal public lands, 
referred to earlier in this chapter, which once embraced 
an imperieil domain, have been gradually transferred to the 
states, to railroad interests, to homesteaders either by sale 
or “free entry,” and to other private owners. In that way the federal 
government, first and last, disposed of more than a billion acres. But, 
as the supply of “free land” diminished, vairious restrictions were placed 
upon free entry, while large reservations were set aside for permanent 
public ownership. Finally, in 1935, all private acquisition of such lands 
came to an end and the federal government announced that what re- 
mained of the original public domain would be held in perpetuity as a 
public reserve. The area which is thus set aside, consisting chiefly of 
national forests, national ptu'ks, grazing districts, and Indian reserva- 
tions, now totals about four hundred million acres. 

It was on its public lands that the federal government took its initial 
steps to protect water power and mineral resources. This it did by 
WATER licensing the use of hydroelectric power sites and by reserv- 

powERAND ing, or strictly regulating, the withdrawal of mineral 
NATURAL GAS. jjeposits — a form of conservation which has been greatly 
expanded. The federal power commis.sion, as indicated earlier, now fixes 
interstate rates on electric power generally, controls the .export of power, 
and leases hydroelectric power sites on federally-owned areas to private 
companies — normally with a proviso that the lease shall run for a 
definite period and that the government may then recapture all improve- 
ments by paying a fair price. The Natural Gas Act of 1 938 has also given 
the commis.sion regulatory authority over the transportation and sale of 
natural gas. 

As regards the oil reserves of the country, over which growing concern 
is felt as a result of the enormous drain occasioned by the war effort, 
effective protection has come only recently. The national 
recovery legislation of 1933 authorized the President to 
prohibit the transportation of oil in interstate or foreign 
commerce in excess of production or marketing quotas, fixed by oil- 
producing states; but this arrangement was held uncoastitutional by the 
Supreme Court as being a delegation of legislative power to the executive 
branch of the goverrunent.^ Thereupon Congress itself passed an act 
which carried into effect substantially the same policy which it had 
previously directed the President to pursue. The unprecedented wartime 
demand for petroleum products naturally suspended most of the limi- 

* Panama Refining Co. v. Ryan, 993 U. S. 388 (1935). 
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tatioas on output; but the use of oil products was strictly regulated 
during the war period by a petroleum administration headed by the sec- 
retary of the interior. Now that jjeacc has returned, however, it is antici- 
pated that the federal oil legislation which is already on the statute book, 
strengthened by appropriate cooperation from the oil-producing states, 
will go far to supply a needed check on the wasteful exploitation of this 
underground wealth. In 1933, the federal authorities also interested 
themselves in a general program of coal conservation, particularly with 
respect to bituminons, or soft, coal. As mentioned elsewhere, the Guffey 
Coal Act of 1935 provided a code of fair practices for the .soft-coal in- 
dustry, somewhat like that projected for all business under the National 
Industrial Recovery Act of 1933. Following the Guffey Act’s invalida- 
tion by the courts, a new act of somewhat similar purport was passed in 
1937, and this rcmairieH in effect until it lapsed in 1943. 

Meanwhile, conservation on its broadest scale has become identified 


with federal development programs .such as the one carried out in the 
basin of the 'Fennessee River under the auspices of the 
Tennessee Valley Authority. Altliough the chief products of 
this agency are hydroelectric power and fertilizers, the uevelop- 
indirect re.sulLs of its activity have been a large numl>er of . 

flood-control works, reforestation, and the prevention of 
soil erosion. Consequently, the supporters of the T V A claim that its 
work has raised the whole level of agriculture in this region and bene- 
fited all classes of the popul.ition. They draw an analogy between this 
federal project and the internal improvement program (including the 
construction of canals, roads, and bridges) which the national govem- 
menl promoted during the earlier ye.irs of the nation’s history. On the 
other hand, the Tennessee Valley and similar large hydroelectric enter- 
prises, built and operated by the federal government, have Ix-en made 
the target of much criticism. It is asserted that the way in which their 
accounts arc kept enable them to show more profit than they really make, 
that (through tax exemptions) they unfairly compete with private util- 
ities, and that their managements are influenced by political considera- 
tions. 

'fhe Tennessee Valley project and the somewhat similar one at Bonne- 
ville in the Columbia River basin may be regarded as large-scale 


expansions of the ac t ivities which the reclamation service in ^jy^-rriEs 
the department of the interior has been carrying on for OF THE 
forty years or more. Originally, its ,cfforts were limited to reclamation 
the western states, where it constructed dams and canals 
(financed from the sale of public lands) merely to provide water for 
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irrigating arid and semiarid farm lands. In more recent years, however, 
its construction work, such as the Hoover and Grand Coulee dams, has 
been designed not simply (or perhaps even mainly) to provide water for 
irrigation, but to supplement the water-supply requirements of adjacent 
cities and towns, to utilize latent hydroelectric power, to improve navi- 
gation, and even to conserve wild life. In cooperation with the depart- 
ment of agriculture and other federal agencies, the reclamation service 
has also carried out water-conservation projects to rehabilitate farmers 
and communities in the “dust-bowl” area of the Creat Plains following 
the devastating droughts of the thirties. 

The land, the natural wealth locked within or found upon its surface, 
and the promise of wealth which can be realized from the land, are 
man’s greatest material heritage. To conserve and protect 
TioNAcoop- this heritage, to use it in harmony with Nature and her 
ERATWE laws, constitute a responsibility which each generation owes 
to itself and to those who come after. But this responsibility 
cannot be left entirely to the individual, for much of what is sought by 
conservation cannot be readily translated into terms of individual 
advantage — or, at any rate, cannot be translated into direct material 
profit. In the ctise of forest restoration, for example, it takes many years 
for the results to be realized and the profits to become available. Hence 
conservation, if it is to be effective', .must be to some extent a govern- 
mental responsibility; and the national government has used its powers 
over interstate commerce, over navigable waters, and over the publicly 
owned domain, as well as its system of grants-in-aid to the states, in order 
to carry out this responsibility. 

All this is not to deny that cooperation from private owners should be 
enlisted, and indeed such cooperation is essential to the success of any 
conservation program. Federal conservation practices were originally 
limited, for the most part, to the lands which the government owned; 
today, the active help of farmers and other landowners, and of state and 
local governments, is being vigorously sought; and, in this broadened 
scope of federal activity, one finds the best hope that the natural resources 
of the United States will be conserved for future generations. 
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ment Report for 1943^ Part /, Postwar Plan and Program (Washington, 1943). And 
from the numerous titles on the general subject, as well as on specific aspects of 
conservation the following may he listed as useful to the student: J. E. Flynn 
and F. E. Perkins, Conservation of the Nation^ s Resources (New York, 1941), C. R. 
Van Hise and L. Havemeyer, Conservation of Natural Resources (New York, 1930), 
E. G. Cheyney and T. Schantz Mansen, This Is Our Land; the Story of Conservation 
in the United States (St. Paul, 1940), O. E. Perkins and J. R. Whitaker, Our 
National Resources and Their Conservation (New York, 1936), J. Cameron, The 
Development of Governmental Forest Control in the United States (Baltimore, I93^)> 
J. Ise, United States Forest Policy (New Haven, 1920), and the same author’s 
United States Oil Policy (New Haven, 1928), Stuart Chase, Rich Land, Poor Land 
(New York, 1936), D. Lampen, Economic and Social Aspects of Federal Reclamation 
(Baltimore, 1930), A. D. Frank, The Development of the Federal Program of Flood 
Control on the Mississippi River (New York, 1930), C. Herman Pritchett, The 
Tennessee Valley Authority; a Study in Puh^h idministration (Chapel Hill, N. C., 
*943)5 Kleinsorge, The Boulder Canyon Project; History and Economic Aspects 

(Palo Alto, 1941), and M. A. Rolfe, Our National Parks (Chicago, 1937), 



CHAPTER XXIX 


THE POSTAL AND MISCELLANEOUS 
NATIONAL POWERS 


Neither rain, nor snow, nor heat, nor gloom of night can stay these couriers firom the 
swift completion of their appointed rounds. — Herodotus. 


Of the great powers exercised by Congress, the most important have 
been discussed in the preceding chapters. But there are various other 
functions which belong to the federal government, scc- 
sEcx>NDARY ondary functions they may be termed, although some of 
FEDF.RAL them have grown to be of considerable significance. 

Among these secondary powers given to Congress by the 
THE POSTAL Constitution is the right “to establish post offices a»d post 

*U£RV1CSE 

roads.” “No other constitutional grant,” as one writer has 
remarked, “is clothed in words which so poorly express its object or so 
feebly indicate the particular measures which may be adopted to carry 
out its design.” ^ The reason, no doubt, is that the framers of the Con- 
stitution merely sought to perpetuate in central hands a power which 
was already there and which, in its actual workings, was well understood 
by everybody. For the postal system of the country is older than the 
federal government itself. Its origins date back into colonial times. 
During the Revolution the service continued to function; and, after 
peace had been arranged, it was somewhat improved by the congress of 
the confederation.^ This early service, however, was costly, inefficient, 
and slow. In 1776 it took twelve days and cost forty cents to send a letter 
from Philadelphia to Boston by mail coach. In 1946 it costs only eight 
cents and takes a few hours by airplane. 

The right to continue the existing post offices and to establish new ones 
was therefore given to the federal government as a matter of course. In 
addition, Congress was authorized to build and maintain 
post roads so that the carrying of the mails might be facili- 
tated. The new government took over a relatively small 

^ J. N. Pomeroy, An Introduction to the Constitutional Law of the United States (10th edition, 
Boston, 1888), Section 41 1. 

* Benjamin Franklin served for a time as postmaster general and did much to better the 
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enterprise which has now become the largest single business in the world, 
with an annual turnover exceeding a billion dollars. For the United 
States postal service does not confine itself to the handling of mail, al- 
though that continues to be its principal function. It also conducts a 
parcel-post system, provides a money order service, and operates a savings 
bank. 

Apart from all this, the post office department exercises a considerable 
degree of control over certain fines of business by virtue of its power to 
refuse the use of the mails to any concern which has been 
found to use the service fraudulently. Many years ago the 
Supreme Court sustained the right of postal authorities to 
exclude from the mails any matter that they deem objectionable — 
the sending of lottery tickets, for example. Congress has delegated to the 
postmzister general the power to determine what matter shall be so ex- 
cluded, and the exercise of this delegated authority is not subject to 
review by the courts save in certain instances. The denial of the right 
to use the mails is not a deprivation of property, for no one can acquire a 
right in postal facilities that would be paramount to the proper manage- 
ment of the .service.* 

Through the exercise of its postal authority, moreover, the federal 
government is able to facilitate the enforcement of the national laws. 
For example, these laws provide that no newspaper or agency 
magazine shall be allowed the privilege of second-class or reouia- 
mailing matter if it contains any paid political advertising 
which is not plainly marked as such. Congress could not require news- 
papers of local circulation to refrain from publishing unlabeled political 
advertising, but it can make .such newspapers pay higher rates for the use 
of the mails. Likewise, there is a requirement tliat newspapers and maga- 
zines shall publish twice a year the names of their editors and owners. 
Nothing happens to a newspaper which refuses or neglects to publish this 
information, except that it loses the right to lj<^ “entered as second-class 
matter.” Newspapers and magazin s of general circulation cannot 
afford to lose this privilege. 

This power to deny second-class mailing privileges, upon which 
magazines and newspapers of regional or national circulation depend, 
can also be used to exercise an indirect censorship of the 
press. The power has, in fact, been invoked to deny mailing iation lead 
privileges to certain magazines of national circulation on the to ct wor- 
ground that they carried immoral or obscene matter. Al- 

* For a survey of the postal authority in its legal phases, sec Lindsay Rogers, Tht Postal 
Potaer oj Congress (Ba l ti nw re, 1916), especially Chap. vii. 
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PARCXL POST. 


though such action may be justified as a nteams of safeguarding public 
morals, there is always a danger that the ban might be extended to deny 
the mailing privilege, ostensibly for the protection of public morals, when 
the real reason is a desire to throttle a publication which is too critical 
of the governmental authorities. Any reader of various well-known 
American magazines will agree that they occasionally overstep what 
prudish folk regard as the limits of decency. On the other hand, it was 
hardly the intent of Congress to invest thd post office department with the 
functions of a watch-and-ward oi^anization. 

Much controversy preceded the establishment of the parcel-post 
system in 1 9 1 2 . On the one hand, the national flow of trade was hampered 
by the relatively high rates charged by express companies 
on small shipments; hence, there developed a widespread 
popular movement for a system whereby packages of moderate size 
could be shipped by mail. On the other hand, there was vigorous opposi- 
tion on the part of country storekeepers who feared that the mail-order 
houses in the large cities would profit most from a parcel-post system. 
In the end. Congress decided to authorize extension of the postal service 
into this field and thereby give a greater stimulus to interstate retaiktrade. 

About the same time (1910) the postal savings system was also estab- 
lished. By this arrangement every important post office became a savings 
bank. Deposits by any one individual up to a certain totzil 
are permitted and these draw interest at a designated rate. 
The United States guarantees such deposits in full. Since its 
establishment the system has grown year by year and it had a particularly 
rapid growth during the months which preceded the banking collapse 
of February, 1933. When people became nervous about the bzmks, they 
transferred their savings to the post offices. 

The beginnings of the Ameriezm air-mail service go back only to 1918, 
when a route between Washington and New York was established. In the 
course of the next dozen years, however, nearly all the larger 
cities were given the new facilities. At the outset the govern- 
ment owned and operated this service directly, but with its 
rapid expansion the policy of awarding contracts for carrying the mails 
was adopted. Various companies were awarded these mail-carrying 
contracts in the hope that commercial aviation would thereby be en- 
couraged. In 1933, on the allegation that some of the payments were 
exorbitant and had been obtained by reprehensible methods, all air- 
mail contracts were suddenly canceled. For a short time the air-mail was 
flown by army planes, but this proved unsatisfactory and new contracts 
with companies, at lower rates, were subsequently arranged. 


POSTAL 
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The power to establish and maintain “post roads” is an authority 
which has thus far been drawn upon to only a small extent, yet it might 
well be utilized to amplify considerably the functions of the 
federal government. The origin2il intention was merely 
to vest in Ck}ngress the right to build and maintain road- 
ways if that should be necessary to expedite the carrying 
of mail from one town to another. But mails arc not now, 
for the most part, carried by* wagon or even by motor 
trucks; they are handled by the railways and, to a growing 
extent, by airplanes. To interpret the term “post roads” 
as including railways and landing fields docs not involve 
a greater stretching of a constitutional phrase than the 
Supreme Court permitted when it included telegrams and telephone 
messages within the word “commerce.” 

In his message vetoing the Cumberland Road Bill in 1822, President 
Monroe asserted that Congress had no power under the Constitution to 
embark upon the policy of highway construction by virtue 
of its postal authority, but that the posted service mast use supreme 
the existing roads provided by the states. That doctrine, court’s 
however, has long since been repudiated. The power of 
Congress to construct roads within the limits of the states has been held 
by the Supreme Court to be implied not only in the “post roads” clause 
of the Constitution but also in the authority to regulate commerce.' 
Congress, if it does not choose to build the roads as a national enterprise, 
may grant subsidies to the states for roadbuilding and this it has done in 
recent years. By the Federal Highway Act of 1916 and later enactments 
it has agreed to join the states in building certain main highways on a 
fifty-fifty basis.* 


HOW FAR 
DOES THE 
POBTAE 
POWER 
EXTEND? 

DOES THE 
PHRASE 

“post 
roads” IN- 

CI.UDE 

RAIEROADS? 


OTHER POWERS AND FUNCTIONS 

The framers of the Constitution realized diat to facilitate the develop- 
ment of industry zmd trade throughout the various states it would be 
necessary to have not only a uniform currency but a uni- 
form system of weights and measures. The power to fix the reou- 

standards for such a system was therefore gpven to Congress, of weights 
Contrary to a popular impression, however, the. federal 
government docs not concern itself with the enforcement of 
its own standards or with the inspection of weights and measures through- 

^ eSalifomia p. Central Paci6c R.R. Go., 127 U. S. t (1888). 

* For a' discussion of this system of federal grants-in-aid towards roadbuilding see Austin 
F. Macdonald, Fetkrai Aid (New York, 1928). 
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out the country. Congress, by law, has established certain standards of 
length, mass, zmd capacity, but it has left to the states the entire responsi- 
bility for seeing that these standards are accurately and honestly used. 
The national bureau of standards in Washington is the custodian of the 
primary national standards, but it supplies the vzuious states with 
replicas of mathematical exactness. These standards relate not merely 
to pounds, inches, gallons, and the other measures of ordinary business, 
but to eill sorts of technical units as welli^ 

The inspection of weights and measures, on a bapis of their conformity 
to these standards, is chiefly in the hands of the municipal authorities, 
WHAT THE their work is usually performed under the supervision of 

INSPECTION state officials. This work of inspection, moreover, Ls by no 
COVERS. means confined to the weighing apparatus which reposes on 
the counters of retail stores — as the average citizen seems to imagine. 
It extends over a wide range, including milk jars, gasoline pumps, taxi- 
cab meters, electric, gas, and water meters, jars and containers of a 
hundred varieties, as well as every kind of weighing device from railroad 
scales to the delicate balances which arc used in the prescription depart- 
ments of drug stores. The old English stzindards (pound, bu.she]% yard, 
gallon, and their derivatives), somewhat modified, are in general use 
throughout the country, as everyone knows; but it is not .so generally 
known that the metric system was also legalized by Congress more than 
fifty years ago <ind may be used by those who prefer to do so. Thus far, 
however, its use has been confined to laboratories and other technical 
establishments. 

Congress is also given power to “promote the progress of science and 
the useful arts, by securing for limited times to autliors and inventors the 
a POWER exclusive right to their respective writings and discoveries,” 
TO GRANT in other words, to grant patents and copyrights. A patent is 
PATENTS. g certificate given to an inventor, securing for him during 
a designated term of years the exclusive right to make such profits as 
there may be in his invention of “any new and aseful art, machine, 
manufacture, or composition of matter, or any new and useful improve- 
ment thereof.” The issue of patents is in the jurisdiction of the patent 
office, a bureau in the department of commerce. The rules relating to 
them are elaborate and complicated.^ A patent is valid for seventeen 


^ An interesting popular description ot what the national bureau of standards is doing may 
be found in Frederic J. Haskin, The American Gooernment Today (New York, 1935), pp* 164-174. 

* Here are a few general provisions: The applicant for a patent must make a sworn state- 
ment that he believes himself to be the original inventor of the article or process which he 
seeks to patent; he must submit descriptions and drawings, also a model if required; and must 
pay a fee. Not everything new can be patented; it must be both ‘‘new and useful.” It must be 
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years, during which time the holder can invoke action by ihc courts 
against infringement. But the issue of a patent does not protect the owner 
against suits on the ground that his patent infringes some earlier one. 
Neither does the government assume any obligation to protect the 
patents which it grants. The holder of a patent must do his own defend- 
ing in the courts if he encounters an infringement. This sometimes leads 
to an unequal contest between the inventor and some large corporation 
which seeks to obtain, without paying for it, the article or process which 
has been patented. 

Trade-marks have no necessary relation to inventions or discoveries 
and do not come within the power to issue patents or copyrights. But 
trade-marks used in interstate commerce may be registered 
at the patent office. When intended for use in trade within 
a single state they can be protected only by state registra- 
tion.^ It should be mentioned, moreover, that the granting of a patent or 
trade-mark does not give anyone the light to manufacture or to sell his 
wares except under such conditions as the laws of the state may impose. 
Even patented articles, if dangerous to the safety, health, or morals of 
the community, may be excluded by the laws of any state. The imposition 
by the states of a license fee for the sale of any article, moreover, applies 
as well to patented merchandise as to any other. The right to manu- 
facture or sell is not derived from the granting of a patent or trade-mark 
and is neither increased nor diminished thereby. Similarly, the fact that 
an article is patented docs not give anyone the right to market it under 
conditions which unreasonably restrain trade and, hence, arc in violation 
of the anti-trust laws. 

A copyright secures exclusive rights to publish and sell any book, 
magazine, newspaper artic le, manuscript, musical composition, drawing, 
map, cartoon, photograph, or similar matter having in- ^ power 
herent value. The present term of a copyright is twenty- to issue 
eight years with the opportunity for a further renewal 
during a similar term. To obtain a copyright in the United States, a hook 
must be actually ty'^peset in this country; but this does not apply to books 
in languages other than English.* Copyright includes all rights of trans- 
lation, public performance, or dramatization, hence it carries the motion- 

aomething “not patented or described in any printed publication in this or any foreign country 
prior to the invention and not in public use or on sale in the United States for more than two 
years prior to the application.” When applications come in, they arc referred to examiners 
in the patent office, and if a patent is issued, another fee is exacted. 

^ W. D. Shoemaker, Trade-Marks (2 vols., Washington, 1931) is the standard treatise on this 
subject. 

* Application for copyright is made to the librarian of Congress. Fhc fee is only one dollar, 
but two copies of the copyrighted publication must be given to the library. 
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5. POWERS 
IN CONNEC- 
TION wmi 
NATURAUZA- 
TION AND 
BANKRUPTCY. 


picture rights to a book of fiction or other publication. Likewise it pro- 
tects against the broadcasting of copyrighted music. Those whose copy- 
rights arc infringed have a recourse to the federal courts for an injunction 
or for damages. Many attempts have lx;en made to secure some form of 
international copyright so that an author may have protection in all 
countries, and considerable progress in this direction has been made by 
means of treaties. 

Congress has power to establish uniform rules upon two other subjects, 
naturalization and bankruptcy. The procedure m naturalization has 
been already explained.* As regards bankruptcy, in other 
words the meiking of provision for the distribution of a 
debtor's assets mnong his creditors after he becomes in- 
solvent, Congress has not assumed jurisdiction to the exclu- 
sion of the states; but where any state law conflicts with a 
provision of the National Bankruptcy Act of 1898 as subsequently 
amended, such state law becomes invalid. I'he present national law is so 
elaborate, however, that little room is left for state legislation on this 
subject. It provides for both voluntary and involuntary petitions in 
bankruptcy. In the former case, the insolvent himself files a petition in a 
federal district court and officials are appointed by the court (sometimes 
on the recommendation of his creditors) to take over his assets; in the 
case of involuntairy bankruptcy the petition is filed by one or more of the 
insolvent’s creditors. After the assets have been liquidated, the insolvent 
may, under certain conditions, obtain from the court a discharge from 
bankruptcy, which relieves him of further legal liability with respect to 
ordinary debts unpaid at the time of filing the petition. For the security 
of credit it is obviously desirable that the rules relating to bankruptcy 
should be uniform throughout the country. 

An economic depression always increases the number of bankruptcies. 
Business men, farmers, corporations, and even municipalities, find 
themselves unable to meet their obligations on time and 

UBERAUZA- , , T. .,. 

TioN OF THE havc to Seek some arrangement with their creditors. Failmg 
BANiwupTCY this, they are forced into bankruptcy. Ciorporations, in such 
RULES. cases, are usually placed in receivership, that is, they are 

operated by a person or persons appointed by the court for that purpose. 
In the endeavor to mitigate the financial hardships due to this situation, 
Congress amended and extended the National Bankruptcy Act by a 
series of mea.sures between 1 933 and 1940. This supplementary legislation 
provided special relief for heavily indebted agriculturists and also to 
railroads as a means of keeping them out of the hands of receivers. 

> See p. 84. 
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Similar relief was provided for municipalities and other local govern- 
ment areas, including taxing districts. These conces.sions enable them 
to readjust their outstanding obligations, with the approval of the court, 
providing a certain proportion of the bondholders or other creditors 
agree to the readjustment. 

Likewise, the Frazier-Lemkc Bankruptcy Amendment, passed by 
Congress in 1934, provided that any fanner who petitioned to be 
adjudged bankrupt might retain his property, even though 
he could not satisfy the claims of his creditors agaimt it. 

Instead, he would be allowed by the court to pay, during a 
period of six years, a reasonable rental based upon the appraised value 
of the property, this rental to go to his creditors after payment of taxes. 
The Supreme Court in 1935 declared this arrangement to be unconsti- 
tutional as a deprivation of properly without due process of law, where- 
upon Congress in the same year ]>as.sed a fann moratorium law designed 
to meet these judicial objections, and the new law was subsequently 
upheld by the courts.*^ 

“To define and punish piracies and felonies committed on tlie high 
.seas, and offenses against the law of nations” is another power granted to 
Congress. The high seas arc the waters outside the three- _ 

o ^ O. POWERS IN 

mile limit, or, to speak more accurately, beyond the distance reuvtion to 
of one marine leaffue from shore. International law recog- ™e high 

... ^ SEAS 

nizes that the territorial jurisdiction of any country extends 
to this distance from its shores, but beyond the three-mile limit, the salt 
waters of the earth are the ‘ iiigli seas,” in which all nations have equal 
rights and over which all arc free to travel in time of peace without 
restriction. By treaty, however, nations may agree on a widening of the 
three-mile limit for certain purposes, for example, in the c<ise of vessels 
suspected of smuggling or rum-running. The United States, during the 
prohibition era, made a treaty with Great Britain, by the terms of which 
British vessels could be halted and searched if within one hour’s steaming 
distance of the American coast. Over American vessels on the high seas 
the federal government has sole jurisaiction. 

Piracy is now, for the most part, a thing of the past. It was the offense 
of ccxnmitting forcible depredations on the high seas without color of 
authority derived from any government — the equivalent and 

of brigandage on land. Regarded as the common enemy of unneutral 
all mankind, a pirate could lawfully be captured by anyone 
on the high seas and punished in any country. That is still the rule of 
international law, although pirates no longer show their grim visages 

‘ Wright V . Vinton Branch Mountain Trust Bank, 300 U. S. 440 (*937). 
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except in melodrama. Offenses against the ^Maw of nations’' or against 
the rules of international law are nowadays, for the most part, breaches 
of neutrality. Congress has defined the duties of American citizens when 
other countries are at war and forbids the commission of unneutral acts 
on American territory, as, for example, organizing armed expeditions or 
fitting out armed vessels in aid of a belligerent power. Such ‘‘offenses 
against the law of nations” are punished by the federal courts. The rules 
of international law are not always exact- and definite, although most of 
them are sufficiently so to permit their being properly applied. But inter- 
national law, unlike the law of a single country, has no single tribunal 
with authority to enforce it.^ The federal courts of the United States 
apply the rules of international law only where the controversy comes 
within American jurisdiction. 

The question of a national capital gave the makers of the Constitution 
some trouble. The prize was coveted by various cities, both North and 
South, and the members of the constitutional convention 
did not dare make a decision. To avoid an embarrassing 
difficulty, therefore, the whole matter of selecting a capital 
was left for Congress to decide after the Constitution should 
go into operation. It was felt that an entirely new city should 
be founded to serve as the scat of national government, and with that 
idea in mind provision was made for creating a small district completely 
under national control. Congress, in establishing the District of Co- 
lumbia, availed itself of this power “to exercise exclusive legislation in 
all cases whatsoever, over such district (not exceeding ten miles square) 
as may, by cession of particular states and the acceptance of Congress, 
become the seat of government of the United States.” The jurisdiction 
of Congress over this area is complete.® The District of Columbia has no 
system of local self-government, and Washington is the only large mu- 
nicipality in the country of which that can be said. 


7. EXCLUSIVE 
JURISDICTION 
OVER THE 
NATIONAL 
CAPITAL. 


EXPANDING FEDERAL AUTHORITY 

Reviewing the various constitutional powers of Congress which have 
been outlined in the foregoing chapters of this book, one may ask the 
question: are these powers adequate for what the country 
expects the federal government to do? In a strict sense they 
are not, but as a matter of governmental actuality they are 
rapidly becoming sufficient. Step by step, one after another, 

^ There is a World Ck>urt, or Court of International Justice, established under the auspices 
of the United Nations, but it has jurisdiction over only such international controversies as are 
submitted to it. 

* For a description of the government of the national capital, see Chapter XXXIII. 


ARE THE 
POWERS OF 
CONGRESS 
ADEQUATE? 
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new powers have been assumed by the fedo'al authorities and their action 
has usually (although not edways) been upheld by the courts. As a result 
of this expansion the people of the United States have been brought far 
more intimately into contact with the federal government than the 
framers of the Constitution could ever have imagined. This is particularly 
true of economic activities. The small endowment of economic authority 
which the statesmen of 1 787 gave to Congress has enabled it, with the 
lapse of time, to exercise a vast amount of control over the interests 01 
agriculture, trade, communication, banking, credit, and business organi- 
zation throughout the length and breadth of the land. 

In eariy days the work of the national government was chiefly centered 
in Washington. Apart from postmasters and collectors of customs there 
were very few federal officers and employees located any- 
where else. Even in peace time one now finds them in large of nahonai. 
battalions all over the country. There are fore.st rangers, 
agricultural agents, bank examiners, railway mail clerks, immigration 
inspectors, collectors of internal revenue, income t|oc examiners, ap- 
praisers, public works engineers, and officials of endless other varieties, 
whose total number runs into the hundreds of thousands. They are the 
incarnation of a government whose functions are growing like dandelions 
in springtime. Nor is there any likelihood that this expansive process 
is nearing its end. On the contrary, the national government has dis- 
covered, and is now utilizing, a new channel for widening the scope of 
its activities. 

This is the system of federal grants-in-aid to the states. It is not really 
a new device, because Congress has used it in sporadic instances for 
nearly a hundred years. But since tht; turn of the twentieth 
century the practice of making grants-in-aid has been con- aid; a .new 
siderablv extended. In brief, it is a scheme by which the for 

/ ' ' PROMOTING 

national government offers to match the states, dollar for congres- 
dollar, or on some such basis, in promoting enterprises signal 

^ * POW£RS 

which are properly within state juri.sdiction but need to be 
speeded up. Thus the Weeks Act of 1911 undertook to exp>edite the work 
of forest-fire prevention by this method of federal subsidizing. Three 
years later the Smith-Lever Act made a fifty-fifty provision for instruc- 
tion and demonstrations in agriculmre and home economics. The 
Federal Highway Act of 1916 extended the plan to rural roadbuilding, 
and a year later the Smith-Hughes Act appropriated federal funds for 
the promotion of vocational education on the same terms. Other meas- 
ures of similar type have followed in rapid succession, especially during 
the years of economic emergency. Finally, the whole scheme of unem- 
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ployment imurance and old>age annuities, which was established by 
Congress in 1935, rests on the principle of giving federal aid to the states 
for social welfare purposes. 

The argument for federal grants-in-aid is that the nation should be 
, regarded as a unit, not merely as a group of states. There is a national 
HERmoF interest in some matters which are legally within state 
THB jurisdiction — such as roads, education, public health, the 

PRACTICE. relief of distress, unemployment insurance, and old-age 
pensions. The federal government should, therefor^ assume a construc- 
tive leadership in such matters and induce all the states to do their full 
duty. And this, of course, can best be accomplished by giving them 
financial assistance. Likewise, it is recognized that there are various 
things which the states must be persuaded to do in unison if they are to 
be done at all. If only a few states established compulsory unemployment 
insurance, for example, they would be penalizing themselves through a 
higher cost of producing goods in competition with the remaining states. 
Where Congress, therefore, docs not have the power to compel united 
action on the part of the slates, it is attempting to persuade them by 
means of federal subsidies. • 


But there are some dangers in this policy. Federal subsidies, in the long 
run, must assuredly involve some degree of federal supervision and con- 
trol, for the authorities who contribute the. money are in 
duty bound to see that it is properly spent. The continued 
extension of the grant-in-aid policy is bound, therefore, to 
whittle away some of the independence of action which the states have 
hitherto enjoyed within their own constitutional sphere of activity. 
While a considerable e.\pansion of federal aid has doubtless been justified 
by the necessity of dealing with great and difficult problems on a national 
scale, no American citizen .should blink the fact that this enlarged par- 
ticipation by the federal authorities in the work of the states is insidiously 
reducing the latter to a secondary place in the frame of government. 

This may or may not be desirable — but we should at least know what 
we are doing while we are doing it. The division of the country into 
forty-eight states is not a mere geographical accident. It is not the product 
of some chance historical happenings. On the contrary, it is the exempli- 
fication of a sound political theory: namely, that in a country so vast and 
varied as the United States, there must be a balanced distribution of 
govemment£il functions, otherwise the whole edifice of administration 
will eventually be weakened by its sheer top-heaviness and lack of 
resiliency. North Dakota and Mississippi, Rhode Island and California 
are under the same flag, but does this mean that they should be forced to 
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have their widely varying problems handled in precisely the same way? 
The theory of federal centralization assumes a uniformity of American 
life which does not in fact exist. America’s strength as a nation arises 
from diversity as well as from unity. E pluribus unum — but we are in 
some danger of forgetting the pluribus. Any centralized pressure that tends 
to force all the forty-eight commonwealths into a common mould is 
bound to impair their virility; and, in the long run, what weakens the 
states will weaken the nation. • 

A final question suggests itself: are there some fields of jurisdiction 
which ought to be transferred to the federal government by constitutional 
amendment, so that the general welfare will no longer have 
to be pursued in roundabout ways, tlirough subsidies and 
otherwise? Doubtless there are. There arc many who believe conores- 
that Congress ought to have jurisdiction over all commerce, 
whether within the individual states or among them. The 
open-and-shut differentiation Ijetween interstate and intrastate commerce 
is no longer a practicable one. On the other hand, the transfer to the 
federal government of autliority over all commerce (including local 
industries, shops, and stores) would involve a gigantic centralization of 
functions in Washington. Congress, it has also been suggested, should 
have the power to make uniform rules concerning the chartering of 
business corporations. Unquestionably it should have the right to make 
uniform rules as to the granting of divorces in the United States, thus 
placing a curb upon what has become, in some states, a social scandal. 
It should have power to impo..e duties on exports. Some educators believe 
that Congre.ss should have the right (o prescribe a minimum of public 
education throughout the United Stales. Other reformers have proposed 
to federalize the care of the public health, the making of labor laws, and 
the protection of all national resources. If we were making a general 
revision of the federal Constitution today, it is altogether probable tliat 
some of these additional powers would be gi'^en to the national govern- 
ment. 
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THE NATIONAL DEFENSE 


Security against fon-ign danger is one of the primitive objects of civil society. It is an 
avowed and essential object of the American Union. The power requisite for attaining it 
must Ixr clfectually confided to the federal councils. — Jams Madison. 

Anyone who glances through the records of the convention which 
framed the federal Constitution will be amazed at the amount of dis- 
cussion that was devoted there to the subject of wcir, 
including declarations of war, appropriations for the army 
and navy, the control of the state militia, and the machinery 
for bringing wars to a close. In the eud, no fewer than nine 
specific grants of war power were given to Coiigress: nzuncly, the power 
to declare war, to grant letters of marque and reprisal, to raise and sup- 
port fumies, to make rules concerning captures on land and water, to 
provide and maintain a nav>', to make rules for the government of the 
land and naval forces, to provide for calling forth the militia to execute 
the laws of the nation, to provide for organizing, arming, and disciplining 
the militia, and to exercise exclusive legislation over places acquired for 
forts, magazines, arsenals, dockyards, and other needful buildings. 

Among the eighteen clauses of the Constitution which enumerate the 
powers of Congress, therefore, a very substantial proportion deal witli 
the various branches of military and naval authority. This indicates, as 
James Madison declared, that security against foreign danger was re- 
garded in 1 787 as an “avowed and essential object” of the Union. And 
well it might be, for the experience of tiie states during the Revolutionary 
War had shown the dangers which resulted from the inability of the 
states to mobilize their full military strength. On more than one occasion 
the cause of independence seemed likely to be lost through the lack of a 
strong central authority. The makers of the Constitution were deter- 
mined that, whatever else might happen, the new national government 
would find itself plentifully endowed with power to defend the country 
against outside foes and to suppre.ss disorder within. So they gave Con- 
gress a number of far-reaching war powers. 
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POWERS RELATING TO THE CONDUCT OF WAR 


1. THE 
POWER TO 
DECLARE 
WAR. 


According to the Constitution, Congress alone can declare war. But a 
formal declaration is not essential to the outbreak of hostilities. Such 
declarations are customary, but no rule of international 
law requires them. Declarations of war are not issued for the 
benefit of the adversary but for the information of neutrals, 
so that they may observe the rules of neutrality and keep 
out of the way. Not infrequently a declaration of war is issued after the 
hostilities have actually begun, as, for example, after the attack on Pearl 
Harbor in 1941 . When Congress does act, however, a declaration of war 
is usually embodied in a joint resolution which is then passed in both 
Houses and signed by the President. This resolution recites the reasons 
for the resort to arms and ends by declaring that a state of war exists. 

Congress has never yet declared war except on the recommendation 
of the President, but it undoubtedly has power to take such action on 
its own initiative and even to pass a declaration of war 

THE PRESI- 

dent’s rela- over the President’s veto. On the other hand, while a formal 
noNTosucH declaration of war requires action by Congress, the.Presi- 
dent does not need to wait for such a declaration if a foreign 
power declares war upon the United States or commits an act of aggres- 
sion. As commander in chief of the artny and navy, moreover, he could 
deploy the armed forces of the United States in such a way as to make 
war inevitable. He could order the navy to seize the ships of another 
country or to bombard its ports. He could send an army across an inter- 
national boundary without any specific authority from Congress, as 
President Wilson did in the case of Mexico. Prior to America’s formal 
entry into the Second World War, the President ordered the navy to 
escort convoys of merchant ships to the British Isles and to protect such 
convoys against hostile acts by the Axis powers. In executing these orders, 
actual engagements were fought between American destroyers and 
German submarines. Thus, while the power to declare war is vested in 
Congress, the power to commit acts of war without a formal declaration 
rests in certain cases with the President. 

Letters of marque and reprisal are now things of the past. A century 
ago it was the custom of governments to grant such letters to private 
ships, authorizing them to prey upon enemy commerce. 
Such vessels were known as privateers and they played a 
lively part in the Civil War. This was especially true of 
various Southern privateers which wrought havoc upon 
Northern shipping. By the Declzuration of Pziris (1856) the 


2. THE 
POWER TO 
GRANT 
LETTERS OP 
MARqUE AND 
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THE NATIONAL DEFENSE 


489 


veirious European countries agreed to abolish privateering, and, although 
the United States government has never formally adhered to this decla- 
ration, it has now accepted it in practice. No letters of marque were 
granted during the Spanish-American War or the two World Wars. 

During a war the merchant ships of an enemy country are subject to 
capture. Such vessels are then brought into one of the captor’s ports amd 
a “prize court” determines what shall be done with them. 

Neutral vessels which assist the* enemy by carrying contra- and gap- 
band of wjir, such as arms or munitions, are also liable to ™ 

capture. The United States has traditionally urged “the 
freedom of the seas,” that is, the right of neutral ships to trade with 
belligerents without risk of capture and condemnation, but this right is 
not yet recognized by international law. During the thirties. Congress 
passed legislation which, among other things, provided that the belliger- 
ents in any war must pay cash for munitions purchased in this country 
and arrange for their transportation to the theatre of war in other than 
American vessels. 

This legislation constituted a tacit surrender of the traditional Amer- 
ican jMjsition on the “freedom of the seas” ior neutrals in wartime and 
was enacted to ensure that the United States would be 

. , . . .... , , , NEUTRALFTY 

able to maintain neutrality in the event of a war abroad. i,eoisi.ation 
But the neutrality statute proved unpopular when war lend- 
brokc out in Europe since it prevented the giving of aid to 
those natioas which were fighting the Axis coalition; and even before 
the United States entered the war in 1941, the Neutrality Act Wcis cir; 
cumvented by the adoption of a “lend-lcase” arrangement under which 
the United States provided ships, munitions, and supplies on credit to 
Great Britain, Russia, and other Axis opponents, even supplying convoy 
protection for the transportation of these munitions and supplies to the 
war theatres. Then, when America formally entered the war, the pro- 
visions of the Neutrality Act no longer applied. 

THE ARMED FORCES 

Even prior to the outbreak of the Second World War there had been a 
movement to introduce greater unity into the administration of the 
nation’s armed forces. This movement bore fruit in 1947 tue 
when Congress passed the National Security Act. Under its national 
terms, a separate national air force, to rank with the army 
and navy, is brought into being and all three services, to be forces unih- 
designatfed henceforth as part of the national military estab- nation) act. 
lishment of the United States, are brought under the general direction of 
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a single department of defense. In addition, several new agencies, in- 
cluding a national security council and a war council, have been set up 
to aid in formulating the nation’s security policy. The unification thus 
achieved is chiefly administrative in nature and is intended to bring 
about greater co-ordination in planning the nation’s defense, to prevent 
overlapping and duplication in the procurement of supplies and in other 
“housekeeping” activities of the armed forces, and to establish a single 
defense budget. The army, navy, and ncWly established air force are not 
“merged”; they continue as separate services. For administrative pur- 
poses, moreover, each of them has its own executive department within 
the larger department of defense; and the heads of these three depart- 
ments exercise such supervisory powers as the new legislation has not 
specifically confided to their common superior, the secretary of defense. 

In legislating for the army, the oldest of the three services, Congress 
is limited by the constitutional provision that no appropriation shall be 
made for a longer term than two years. In all other respects, 
ARM^ whether as to the size of the army, the method of recruiting 
it, or the measures to sustain it, Congress has full power. 
Before 1940, the nation’s principal military force was the “fegular 
army” of about 1 50,000 men. This could be augmented in time of emer- 
gency or war by the somewhat larger national guard or organized 
militia of the states. In addition there were the officers’ reserve corps, 
the organized reserves, and the enlisted reserve corps. All these various 
units were recruited by voluntary enlistment. 

In 1 940, following the outbreak of the Second World War, Congress, 
for the second time in the present century, passed a .Selective Service 
WARTIME Training Act to conscript male citizens for the armed 

SELECTIVE forces. The act of 1 940, as amended after America’s entry into 
SERVICE. operated much as had the earlier act of 1917. A 

general registration of all males between the ages of eighteen and sixty- 
five was ordered. In the roster thus compiled, those between eighteen 
and forty-five were subsequently declared eligible for military duty and 
were classified into various categories. Tho.se of the first class (lA), em- 
bracing all physically qualified males without dependents and not en- 
gaged in essential industry, were made liable to immediate induction, 
while the other classes were granted deferments. As the war progressed, 
most physically fit males between the ages of eighteen and thirty-eight, 
including many with dependents, were either called into service or en- 
listed before being called. Assigned at first exclusively to the army or 
its air forces, the inducted men were also (after December, 1942) turned 
over to the navy, the marine corps, and the coast guard. 
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Administration of the selective service system was entrusted to a 
director at Washington, assisted by a state director at each state capital. 
In every community were located one or more local boards 
made up of three persons appointed by the President on the adminb- 
recommendation of the governors in the states. These local 
boards determined, in the first instance, whether a registrant should be 
made available for immediate induction or placed in one of the deferred 
categories. Registrants were given a right to appeal from these local 
boards to district boards and, in certain instances, to a national bozird 
in Washington. 

As a result of the selective service system, the strength of the public 
forces was stepped up, month after month, until more than eleven 
million men had been placed in the various services, of 
whom more than eight million were in the army. A special in wartime 
army corps of women, popularly known as the W A C, with after. 
an authorized strength of 1 50,000, was recruited by voluntary enlistment 
to perform various clerical and other auxiliary duties. Thus was evolved 
by far the largest army which the United States has ever raised and 
equipped. With the end of hostilities wartime selective service expired 
and the number of men in the armed forces soon fell below a million. 


For a brief period reliance was again placed upon voluntziry enlistment 
to fill the ranks of the army and other services. But the inadequacy of 
this policy in maintaining military strength at a level deemed neccs.sary 
in a world where international tension continued to mount soon became 


apparent. Hence during the oummer of 1948 Congress was prevailed 
upon to re-establish a temporary peacetime draft for young men in the 
age bracket 19 through 25 to supplement voluntary enlistments. 

The principal army officer within tnc department of the army is the 
chief of staff". He advises the secretary of the army and, through him, 
the secretary of defense on all technical matters. Through 
the chief of staff, moreover, tlie President, as commander professional 
in chief, exercises supcrvi.sory powers in so far as they may 
relate to the operations of the army as .1 fighting machine. The chief of 
staff also heads the army department’s general staff which is composed 
of a vfuiable number of leading army officers representing all branches 
of the service. The general staff has five divisions, namely, personnel, 
military intelligence, organization and training, supply, and operations. 
Finally the chief of staff of the army, together with comparable officers 
of the other two armed forces, th^t is, the chief of staff of the air 
force and the chief of naval operations, make up what is known as 
the joint chiefs of staff within the national military establishment. 
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Tlus group constitutes the principal professional body charged with 
planning the nation’s overall defense strategy and the co-ordination of 
the activities of the three sendees in time of war. 

Whatever the size and character of the future peacetime army, the 
state militia or national guard will undoubtedly find a place in it. 

When the Constitution was adopted it was assumed that 

2* THE MILI* * 

TiA OR NA- a militia rather than a standing army would be the back- 
TioNAL bone of national defense. The state militia was accordingly 
kept in existence and the federal government given power 
to use it in an emergency. The Constitution provides, however, that the 
militia or national guard can be called into the federal service for three 
purposes only — to execute federal laws, suppress insurrection or repel 
invasion. These purposes do not include use of the militia on foreign 
soil. But Congress has found a way of circumventing this limitation, and 
of making the militia available for foreign service by the simple device of 
“federalizing” it when need arises. This was done by the Army Organiza- 
tion Act of June 4, 1920, in which Congress empowered the President to 
draft into the military service of the United States any or all members 
of the national guard whenever the use of the armed forces in eatcess of 
the regular army is authorized. Such action docs not merely call the 
national guard units into the service of the United States, but transforms 
the individual members of the state -^ilitia into federal troops who can 
be sent anywhere. Such federalization of the national guard took place 
on the approach of the Second World War. 

During periods when the stale militia is not in the service of the United 
States, there is a division of control. Congress has power to regulate the 
“organizing, arming, and disciplining” of the militia; but 
“the appointment of officers and the authority of training 
the militia according to the discipline prescribed by Con- 
gress” arc matters which the Constitution expressly reserves 
to the states. The reason for this divided control, which does 
not make for efficiency, is to be found in the public sentiment of the 
country when the Constitution v/bs framed. The states were then very 
jealous of their military privileges and would not have tolerated the 
complete supremacy of the new national government over all the armed 
forces of the country. On the other hand, it was obvious that, if each 
state was left entirely to itself in the matter of organizing, arming, and 
drilling its militia, the country would never be able, in time of emergency, 
to call forth a homogeneous army. Accordingly, the national govern- 
ment was given authority to secure essential uniformity in the militia 
systems, while the states themselves were allowed to keep the reins 
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of direct control, including the appointment of all militia officers. 

The nucleus of the newly established United States air force is the 
army air forces which enjoyed so phenomenal a growth and played such 
an important offensive role during the Second World War. 

As early as 1942 the army air forces had been given a semi- 
autonomous status within the army proper with their own 
commanding general. Hence the air arm’s new status as a separate 
national defense service, equa> in rank with the army and navy, is a 
logical development of the position it acquired during the war and a 
merited recognition of its Wcutime performance. Under the terms of the 
National Security Act the powers of the former commanding general 
of the army air forces and of the heads of certain other tumy air force 
units are transferred to the chief of staff of the air force who will exer- 
cise his authority under the direction of the secretary of the department 
of the air force. Some time may elapse before air force personnel and 
activities are completely removed from army control. Moreover it is 
possible that the air force will continue to rely upon the army for cer- 
tain miscellaneous services. But the principal steps in separating army 
and air force and in .setting up the latter as an independent unit have 
already been taken. Hence, in the future, association of the air arm with 
the army or with the navy in strategic or tactical operations and in 
other matters will not result from any organic connection with these 
services but will depend upon the supervisory authority of the secretary 
of defense and of other co-ordinating agencies within the national military 
establishment. It should be noted that the new air force docs not include 
naval aviation which continues under the navy department. 

The two-year limit on appropriations for the army does not apply to 
Congress’ power to maintain a navy. This public force consists of battle- 
ships, cruisers, destroyers, airplane carriers and aircraft, 
submarines, escort vessels, torpedo boats and landing craft, 
together with auxiliary vc.sscls, such as transjxjrts, supply 
and repair ships, navy yards, hospitals, naval bases, airports, and the 
entire personnel connected with all of these. The naval authority of 
Congress includes the right to make rules for the general administration 
of the navy in all its branches, whether afloat or ashore. The President 
enjoys the same titular status as commander in chief of the navy as he 
does in the case of the other public forces. 

The marine corps has always been within the general jurisdiction of 
the navy department but enjoys a special status with its own com- 
mandant, who is charged with responsibility for the procurement, train- 
ing, His/^ i plinp ^ and distribution of the officers and enlisted personnel of 
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the corps. It is, as everyone knows, an amphibious force, established by 
act of Congress in 1 798, which] has since written many a glorious page 
in American history. In time of war, moreover, the United 

THE MARINE _ ' „ , , 

CORPS AND States coast guard, normally under the jurisdiction of the 
TOE COAST treasury department, becomes an integral part of the naval 
establishment, its personnel and equipment being used in 
naval operations. Like the army and the navy, both the mzirine corps 
and the coast guard enrolled large contingents of women who per- 
formed during the war various clerical and othei duties, thus relieving 
enlisted men for combat service.* 

By the Washington Naval Limitation Agreement of 1921-1922, the 
United States secured naval parity with Great Britain, which until that 
time had ranked as the world’s leading maritime power. 
NAVAi. The agreement also limited Japan, F’rance, and Italy to a 

DEVEixip- fixed percentage of the strength of the American or British 
navy in certain types of capital ships. This agreement 
expired in 1 936 by reason of Japan’s unwillingness to continue it, and 
unrestricted naval construction again became the rule. American naval 
expansion was not greatly accelerated, however, until the oull»eak of 
the European war in 1939. Then the nation, confronted with the possi- 
bility of a simultaneous struggle on two oceans, began the upbuilding 
of what has turned out to be the m 5 st powerful naval force in history. 
Today the United States has gained an acknowledged primacy both in 
naval tonnage and in fire power. The nation now possesses a navy of such 
proportions that it includes not one but several fleets. Expansion has 
taken place in all types of craft, from the battleship down to the lowly, 
but highly important, landing ship. The most significant growth, 
however, has been in the number of airplane carriers and in the great 
flocks of naval aircraft which they shelter. When Japan surrendered the 
United States navy was said to have had more than fourteen thousand 
vessels of all kinds, with a gross tonnage of ahnost five million and more 
than twenty thousand planes to protect this giant flotilla. Postwar plans, 
already in effect, call for the retention of a sizable percentage of this 
total tonnage. 

During the war with the Axis powers, moreover, the United States 
obtained possession of numerous new bases which can be used by naval 
NEW NAVAL vcssels and mrcraft. Best known among these acquisitions 
BASES. 3re the bases located in Newfoundland, Bermuda, and the 


* In the navy they were piopularly knoivn as the WAVES (Women Accepted for Volunteer 
Emergency Service) and in the coast guard as S P A R S (from the coast guard motto '^Semper 
Paratus*^ — Always Ready). The Marine Corps Women’s Reserve did not get a nickname. 
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Caribbean, which were acquired under a long lease from Great Britain 
in 1940 as a trade for fifty over-age American destroyers. Naval in- 
stallations have also been developed in the far Pacific — on the insular 
territories of the United States or in areas conquered, or reconquered, 
from Japan. Bases of great strength have been constructed at Guam, 
Saipan, and at other spots thousands of miles from America’s west 
coast. The westward outpost of American naval power, which before 
the war was at Pearl HEirbor, isjikcly to be located in future years much 
nearer the Orient. 

To supply facilities for the armed forces, the national government 
has acquired land within the United States on which to locate its navy 
yards, forts, arsenals, landing fields, training centers, 
hospitals, and other necessary installations. Over such controi. 
property the Constitution provides that Contnress may 

M. I ^ w / MIIjITARY 

“exercise exclusive legislation”; in other words. Congress and naval 
alone has power to make laws relating to such areas. The jnstalla- 

* TIONS. 

establishments of the armed forces of the United States are 
not subject to taxation by the states in which they happen to be located, 
nor may the slates apply to them any restrictions inconsistent with a 
projicr fulfillment of the purposes for which they are constructed. To all 
intents they are federal territory within the state boundaries. On the 
other hand, the Constitution stipulates that no property may be acquired 
by the national government in any state for military or naval purposes 
without the consent of the state legislature. This consent, however, the 
states have usually been willing to give. 

I’he makers of the Constitution could not have anticipated in 1787 
what is nowadays designated as “totisi war”; but they were forcsighted 
enough to endow the national government with ample s^ope of the 
authority to wage emy kind of warfare. The power to “raise power to 
and support armies” and “to provide and maintain a navy” 
gives to Congress an almost unlimited authority over every- armf.o 
thing that is needed to effect a total mobilization of the 
nation’s strengtli in wartime. When th-. armed forces are being trained 
for eombat or are engaged in operations against a foreign enemy, every 
branch of agriculture, industry, or commerce, even the home life and 
habits of the people, may be regulated and placed under any necessary 
restraint in order to facilitate the “support” of such forces. It was by 
virtue of the authority to raise and support armies that Congress, in 
1917, empowered the President to establish food and fuel administrations 
for the control of those essential commodities. The taking-over of the 
railroads, the telegraph and the telephone lines during the First World 



496 THE GOVERNMENT OF THE UNITED STATES 


VAST SCOPE 
OF THE WAR 
POWER. 


War likewise came within the scope of these war powers. During the 
Second World War this same authority became the basis of the wartime 
legislation under which the President, by executive order, set up various 
administrative agencies to fix prices, establish military priorities on much 
of the nation’s production, ration civilian goods and services, “freeze” 
workers in their jobs, and do whatever else was needed to supply the 
armed forces with the sinews of war. 

When war comes, it overshadows all else. So long as the nation is at 
war, there appears to be very little, if anything, in the way of construc- 
tion, conservation, or regulation, that Congress cannot 
control. Ihc last ounce of national energy may be needed to 
support the armed forces; if so, Congress may call for it. 
Business may be regulated, taxes multiplied, wealth may be conscripted 
as well as men, and freedom of speech restrained. This is as it should be. 
Modern wars arc not fought by armies but by nations. People ought to 
understand that such wars are bound to entail extreme civilian hardships 
and sacrifices. One need only look at the fate of Poland and Greece 
during the years 1939-1945, for example, to see what vae victis means. 

• 

THE TREATMENT OF THE VETERAN 

War always creates an artificial prosperity because of the demand 
which it makes for all kinds of goods and services, particularly those 
directly related to the actual conduct of the war. This, in 
turn, stimulates employment to a high level. During the 
First World War some of the profits made by various forms 
of industry were so excessive, despite the imposition of an excess profits 
tax, as to occasion considerable criticism. Wages likewise rose to high 
levels during the years 1917-1919. Heeding the lesson of those years, the 
national government, during the Second World War, attempted to hold 
business profits to a reasonable rate, not only by levying a stiff excess 
profits tax but by limiting war contractors to a fixed and reasonable 
return above the cost of goods or services supplied. Attempts were also 
made to fix wage levels and to permit increases only when it was statis- 
tically demonstrated that there had been a rise in the cost of living. 
Nevertheless, despite these controls, many classes of the civilian popula- 
tion experienced an unwonted prosperity, the enjoyment of which was 
not seriously dimmed by the widespread rationing of commodities, by 
increased taxes on personal incomes, or by the government’s endeavor to 
drain off surplus cash by the high-pressure selling of war stamps and war 
bonds. 


WAR PROS- 
PERITY. 
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In this surge of civilian prosperity the men who were called into the 
armed services had no sheue. Their pay did not rise with the cost of living. 
During the First World War the initial pay of a drafted 
man was thirty dollars a month togetlier with subsistence, tude of the 
During the Second World War it was fifty dollars per serviceman. 
month, with subsistence and with stated monthly allowances for de- 
pendents. At these rates the disparity between the earnings of drafted 
men and deferred civilian worl<ers was very great. The returned soldier 
in 1919-1920 found that, while he was serving in France for thirty 
dollars a month, most of his friends had been getting thirty dollars a week. 
Resenting this disparity, the veterans of World War I secured the en- 
actment of a law for “adjusted compensation.” This stipulated that all 
ex-servicemen (irrespective of disability) should receive non-interest- 
bearing certificates enlilling them, or their heirs, to cash payments in 
1945, the amount in each case depending upon length of service. In 
1931, Congress made a further concession by providing that holders of 
these certificates might borrow up to half their face value. This, however, 
did not satisfy the veterans’ organizations which presently returned 
with a demand that the certificates be redeemed at once and in full. 
Their pres.sure at Washington achieved its objective and, in 1936, 
Congress gave way by providing that the adjusted compensation certif- 
icates might be at once converted into government bonds which in turn 
could readily be sold for cash. 

There can be little doubt that claims for adjusted compemation will 
.similarly be made during the years which follow the close of the Second 
World War. Congress, however, has already made certain 
provisions which are intended to .satish .some of the veterans’ 
legitimate claims. Most noteworthy among these are the vetcransof 
arrangements set up in the Servicemen’s Readjustment Act 
of 1 944, popularly known as the “G I bill of rights.” Besides 
increasing hospitalization and other facilities for the care of the « 
veterans, this act makes provision for finding them jobs, and 
if suitable jobs are not found it grants them unemployment 
compensation at a weekly rate for as long as a year. Likewise, it offers a 
government guarantee, to zmy bank loan, up to a stipulated amount, 
which any honorably discharged servic eman may secure for the building 
of a home or the purchase of a business. Finally, it provides arrangements 
whereby ex-servicemen may go to school or college at government ex- 
pense for a designated term. Generous provisions have also been made 
by Congress for the care of disabled veterans, as well as for pensions for 
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veterans’ survivors.^ Taken together, these measures represent a degree of 
consideration for the welfare of servicemen not manifested after any pre- 
vious conflict in which the United States has been engaged. Whether 
they will greatly mitigate the pressure for large cash payments in the way 
of a bonus is at least doubtful. The cost of a war continues even after the 
last man who fought in it has had “taps” sounded over his grave. For the 
young widow of an aged veteran asks for, and usually gets, a prolonga- 
tion of the nation’s generosity. It is only a*few years since Uncle Sam paid 
the last pension arising out of the War of 1812. Today, eighty years after 
Lee’s surrender, the government is still paying pensions, thousands of 
them, chargeable to the Civil War. One may safely predict, therefore, 
that no one now living will ever sec the cost of the Second World War 
finally liquidated. 


TYPES OF MILITARY JURISDICTION 


I. MILITARY 
LAW. 


Along with its numerous other powers over the public forces of the 
nation, Congress has been vested with authority to make rules for their 
government. Rules governing the land forces are contained 
in the Articles of War which, for tlic time being least, 
will probably continue to apjjly to air force personnel. The 
navy is governed by a general code of regulations. These codes of rules 
make up a branch of jurisprudence commonly known as military law. 
Its enforcement is confided to courts-martial. 

Military law applies only to persons who are in the armed services 
and should be clearly distinguished from martial law, which is a term 
used to designate the government of any region or dis- 
trict in which the ordinary civil administration is super- 
seded temporarily by the military authorities. When martial 
law is proclaimed, the ordinary laws and courts arc no longer paramount; 
the military authorities prescribe the rules and administer them for the 
time being. Martial law applies to the civilian inhabitants of the area in 
which it is proclaimed. It may, but does not necessarily, include within 
its scope the members of the armed forces. 

Martial law may be proclaimed at any time by Congress, or by 
the President, if such action is urgently required before Congress itself 
can authorize it. But martial law is never put into force 
except in case of invasion, grave internal disorder, civil or 
foreign war, and then only in districts where the ordinary 


2. MARTIAL 
I-AW. 


WHAT MAR- 
TIAL LAW 
MEANS. 


^ In both World Wars provision was made for a plan of war risk insurance by which all 
servicemen might acquire a policy of life insurance, not exceeding Si 0,000, at very low rates. 
In both wars, moreover, arrangements were made for the vocational training of partially 
disabled veterans as well as for monthly allowances to the totally disabled. 
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law is unable to secure the public safety. There are no prescribed rules 
of martial law. The orders of the officer commanding the military forces, 
when duly promulgated, arc to be obeyed and their violations may be 
summarily punished by the military authorities. In other words, martial 
law is not a statutory code but is made up of the day-to-day regulations 
which are rendered necessary by the exigencies of military control. 
Special military tribunals, which should be distinguished from courts- 
martial, are established to administer martial law if ncccsszury; but oc- 
casionally the existing courts are retained. Martial law was administered 
on an extensive scale over large sections of territory during the Civil War. 

While the establishment of martial law in any area deprives the 
inhabitants of their ordinary civil law and civil courts, it does not of 
itself withdraw from them the constitutional rights of j imitations 
citizens.^ Military, as well as civil, officials aj‘c bound by on martial 
the Constitution, and the substitution of martial law for 
ordinary law docs not change the relation between the individual and 
liis government so far as his constitutional guarantees arc concerned. 
The privilege of the writ of habeas corpus is not suspended by the mere 
proclamation of martial law. As indicated in a subsequent chapter,® the 
privilege of the writ enables anyone held in custody to obtain a speedy 
hearing before a regular court; its suspension means tliat a prisoner may 
be held indefinitely without a hearing. The Constitution declares that 
the privilege of the writ may not be suspended except when, in case of 
rebellion or invasion, the public safety demands it; and although it is not 
clear whether the President oi Congress may suspend it, there is no doubt 
that it cannot be suspended unless one or the other of these authorities 
issues a proclamation or other prot.ess specifically authorizing such 
action. The suspension does not occur as an incident of the proclamation 
of martial law. During the Civil War, when the privilege of the writ 
was suspended in certain localities by President Lincoln, the President’s 
action was subsequently validated by an act of Congress. 

When territory is conquered and held by an invading force, it is 
usually given, for the time being, a military government. This, again, 
should be distinguished from the administration of martial 
law, for while the establishment of military government governme^^ 
involves the superseding of the old sovereignty, it does not 
usually abrogate the existing legal system. The President, as commander 
in chief, has full power to set up this form of government in occupied 
territory. A military government, fpr example, was established by the 

' On this general subject see Charles Fairman, The Law of Martial Rule (2nd edition, 
Chicago, 1943). * Chapter XXXIV. 
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United States in Puerto Rico after its conquest from Spain in 1898, and 
remained in ch2urge of the island until 1900, when Congress made pro- 
vision for a civil administration. Meanwhile, martial law was not pro- 
claimed, nor was the old Spanish jurisprudence at once abrogated. 
A military government was also set up by the United States in the zone 
occupied by the Americaq troops on the Rhine during the year following 
the armistice of 191 8. Here also the local authorities were left in charge of 
routine civil functions, subject to supervision by the American military 
command. An even more extensive exf>erience whh this form of govern- 
ment was acquired during the Second World War in enemy territory 
conquered and occupied by troops of the United Nations. The United 
States trained a special body of “civilian affairs officers” of the army who, 
in conjunction with similar officers (rum the British and other armies of 
the United Nations, set up what was known as the Allied Military Gov- 
ernment in Italy and Germany. Civil affairs officers were also trained by 
the navy for the military government of conquered Japanese territory in 
the Pacific. 

Military law, martial law, and military government, accordingly, 
are three quite different things, altliough they are often confnsed. The 
first, which is effective during peace as well as during war, includes within 
its jurisdiction only members of the land, naval, and air forces. The sec- 
ond replaces the ordinary civil law, either in peace or war, whenever the 
regular administration proves inadequate to maintain the public safety. 
It applies to all the inhabitants of the area in which it is proclaimed. The 
third, military government, is a form of rule temporarily set up in con- 
quered or occupied territory. 


CIVIL LIBERTIES IN WARTIME 


Inter arma silent leges. It is an ancient maxim that under stress of armed 
conflict the laws and the rights of the citizens give way. In the United 
WAR AND THE Statcs this luaxiin does not apply; the constitudoncil rights 
BILL OF of the citizen remain intact and the ordinary laws of the 

RIGHTS. land continue to operate in wartime. Nevertheless it is true 

that a state of war requires unusual vigilance on the part of the govern- 
ment and this may lead it to lay various restrictions upon individual 
freedom which would not be imposed in time of peace. During the First 
World Weu-, for example. Congress passed the Espionage 
AGE AND (19*7) and the Sedition (1918) Acts, which provided 

sEomoN penalties for making or circulating false statements with 

intent to injure the United States, or for using “disloyal, 
profane, scurrilous or abusive language” about the form of government, 
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the Ckmstitution, the flag, or the armed forces. Although this legislation 
was regarded as an unwarreinted interference with freedom of speech in 
some quarters, ‘ it was subsequently upheld by the courts.* 

Just prior to America’s involvement in the Second World War, this 
earlier legislation was supplemented by other acts to provide for the 
more effective security of the United States. These included 
an act requiring foreign agents to register with the state MKAsmos 
department, an act for registering aliens, and the Voorhis ™ woruj 
A ct to control subversive organizations. But probably the 
most far-reaching and, in a constitutional sense, the most debatable of 
all security measures ever taken by the government of the United States 
occurred in the months immediately following the attack on Pearl 
Harbor when all Japanese aliens and American citizens of Japanese 
ancestry were removed from many west coast areas to camps and settle- 
ments which the government had provided further inland. The move, 
ordered by the President and carried out by the army, was defended as a 
protective measure necessary to the security of the United States in the 
war which it was waging with Japan. 

Everybody agrees that {x^oplc ought to have reasonable liberty to 
express their own thoughts in their own way and to be protected in their 
elementary liberties even in wartime. On the other hand, difficulty 
it is just as fully agreed that the government lias a duty to of recon- 
protect itself, and that such duty becomes particularly 
urgent in wartime. At .such a time it is nece.ssary for the libf3ityin 
public authorities to be particularly vigilant in combating wartime. 
treason and other activities which are deliberately calculated to impede 
the military effort or otherwise aid the smemy. In fulfilling this duty, even 
a democratic goveniment, which is accountable to the people and the 
law, and which is presumed to be especially considerate of civil liberties, 
may be guilty of an excess of ze<il and lake protective measures not clearly 
required for the public safety. Moreover, war inflames popular passions 
and may impel a government, most of all a popular government, to do 
unwise things. An ('xcilcd nation, like a. t excited man, is entitled to some 
allowance for the stress of circumstances. We ought not to judge the 
liberties of the citizens by what happens during a war. 
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CHAPTER XXXI 


AMERICAN FOREIGN RELATIONS 


This mighty and free Republic should ever deal with all other States, great or small, 
on a basis of high honor, respecting their rights as jealously as it safeguards its own. 
— Theodore Roosevelt. 


The great, and potentially greater, importance of America’s foreign 
relations was well understood by those who established the Union. One 
of the first acts of the Continental Congress, following the 
adoption of the Declaration of Independence, was to enter iojde of the 
into an alliance with France for mutual assistance, the only 
full-Hcdgcd formal alliance which the United States has ever concluded 
with a foreign power, 'i’he naval and other assistance, given by France 
under th|^ terms of this alliance, contributed materially to the success of 
the Revolutionary cause. Those who drafted the Constitution, moreover, 
were mindful of the fact that the very act of setting up a “more perfect 
union” would enhance American diplomatic prestige and gain for the 
newly united nation a greater respect among the chancellories of the 
world; and the provisions which they placed in this document for the 
effective conduct of foreign relations occasioned no .serious disagreement 
among the delegates to the great convention. Nor is it without sig- 
nificance in this connection that the very first administrative department 
to be created by Congress, after the inauguration of the new government, 
was that of foreign affairs (later changed to the department of state), 
followed almost immediately by the creation of the department of war. 

THE CONDUCT OF FOREIGN RELATIONS 

Experience in dealing with foreign powers during the Revolutionary 
War and in the years immediately following it convinced the makers of 
the Constitution that America should be able to speak to 
foreign nations with a single voice. Hence they gave that 
responsibility to the federal government and made certain 
that no individual state of the Union would be able to exert 
any sort of veto on the foreign policy of the nation or render 
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the conduct of foreign relations unduly difficult. To this end they ex^ 
pressly forbade a state without congressional consent to enter into any 
treaty or alliance, to impose duties, to “keep troops or ships of war in 
time of peace,” or to engage in war except when actually invaded or 
seriously threatened with invasion. They stipulated, moreover, that the 
subject matter of such treaties as the United States might make with 
foreign states should not be limited by the reserved powers of the states. 
This they did by expressly providing that “all treaties made, or which 
shall be made, under the authority of the United States” should rank 
with the Constitution itself as the supreme law of the land, with primacy 
over “anything in the constitution or laws of any state.” ^ 

But the treaty-making power tlius given to the national government 
is, of course, not vested in any one branch of it. The President has the 
sole initiative in this field. No treaty starts on its way without 
his approval of it. The Senate takes the next step. Its 
influence over treaty-making, because of the constitutional 
requirement that every treaty be submitted to it for con- 
currence by a two-thirds majority, has already been commented upon.^ 
Congress as a whole, moreover, because of its power to legislate upon the 
international aspects of commerce and other subjects, and especially 
because of its control of the purse strings, exerts a powerful check upon 
the commitments which the govemnlent may make to other nations. In 
general, nevertheless, those who speak for the United States in its rela- 
tions with other countries and who guide its foreign policies are the 
President and his advisers, most important among the latter being the 
secretary of state. 

Anyone who studies the history of American foreign relations during 
the past hundred and fifty years will be convinced that the chief executive 
has been able to put the stamp of his leadership on the great majority of 
the nation's actions in this field. It is true, of course, that on some notable 
occasions the Senate has rebuffed this leadership, and has rejected a 
treaty submitted to it by the President — an outstanding example being 
its refusal to ratify the covenant of the League of Nations after the 
First World War.® But these occasional setbacks should not be permitted 
to obscure the fact that the conduct of foreign relations has been, as it 
was intended to be, a presidential and not a congressional function. 

The principal reason for this primacy of the President in foreign affairs 


> Art. VI, Section 2. 

• Sec pp. 290-293. 

* Earlier examples were tlie Senate’s refusal to follow President Pierce’s leadership in his 
desire to acquire Cuba, or Grant’s in the attempt to annex Santo Domingo, or Cleveland’s 
in the case of Hawaii. 
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is his control over the cheuinels of diplomacy. The Constitution provides 
that he shall appoint ambassadors and other members of 
the foreign service and that he shall receive the diplomatic 
representatives of foreign nations. As Alexander Hamilton supremacy 
pointed out long ago, this inevitably makes the President 
the official spokesman for the United States in all diplo- fieu): 
matic matters. Communications with foreign powers must ^ t jo w mot 
go through him or through channels which he controls; of the 
and only through these same channels can foreign nations channels of 

• ^ ^ DIPLOMACY 

officially communicate with the United States. Hence, the 
President can, and often has, used this control over the channels of 
diplomatic intercourse to deny recognition to a foreign government. All 
that is necessary in such cases is a refusal to receive its diplomatic repre- 
sentative and at the same time refrain from sending an American diplo- 
matic representative to its capital. 

Someone may raise the point that the President’s control over the 
channels of international intercourse is limited by the fact tliat when he 
appoints ambassadors or other diplomatic officials, such 
appointments must be approved by a majority vote of the umitations 
S enate before they become effective. But there are two 
reasons why this senatorial limitation docs not, in actuality, amotmt to 
very much. In the first place, the Senate very rarely, almost never in 
fact, refuses to confirm anyone nominated by the President for a diplo- 
matic post. In the second place, the President, in carrying on diplomatic 
negotiations, is not limited to the regular officials who have been ap- 
proved by the Senate. He can send as his representatives to foreign 
governments any number of personal cmissaritis or agents who have no 
official diplomatic status at all and, hence, do not need senatorial con- 
firmation. But, being the President’s personal representatives bearing 
credentials from him, they arc informally received by the foreign govern- 
ments to which they arc sent, and often carry on negotiations of high 
imjjortance. During recent years an increasing use has been made of these 
personal emissaries because of a feeling that they can accomplish more, 
in some cases, by informal contact than would be possible through the 
rather highly formalized procedure of the regular diplomatic channels. 

Another source of the President’s great and growing influence in the 
foreign affairs of the nation can be found in his authority to negotiate 
executive agreements. Although a reguleir treaty always ^ pqvver to 
faces the f)OSsibility that it will be jejected or mutilated NEcemATE 
by the Senate, there is no such danger in the case of what is executive 
known as an “executive agreement.” What is the difference 
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between the two? No hard and fast line of demarcation can be drawn.* 
But, in general (although not always), an executive agreement deals 
with matters which are not regarded as of sufficient importance to war- 
rant their incorporation in a formal treaty — for example, the settlement 
of moneteuy damages claimed by American citizens from foreign 
governments. Nevertheless, these agreements do sometimes deal with 
matters of prime importance and occasionally have been used to circum- 
vent the necessity of obtaining the Senate’s approval. In 1905, as an 
illustration. President Theodore Roosevelt submitted to the Senate a 
treaty with Santo Domingo which guaranteed the territorial integrity 
of that Caribbesm republic and provided for the approximate equivalent 
of an American protectorate. The Senate refused its assent, whereupon 
the President managed to gain his ends, for a time at least, through an 
executive agreement. 

The power to make executive agreements may airise out of some specific 
constitutional prerogative of the Pre.sidcnt, such as his command of the 
armed forces; or it may result from some general authority conferred by 
Congress, as in the ca.se of the reciprocjil trade agreements, fn either 
case, an executive agreement between the United States and another 
country requires for its validity no approval at the hands of either the 
Senate or the House. Its content is at the discretion of the President, 
provided, of course, that the agreement contains nothing contrary to 
the Constitution or laws of the United States. When a treaty and a federal 
law conflict, the one which is later in point of time prevails, for both are 
on the same level. Does an executive agreement have the same status? 
There seems to be some reason for believing that it docs, although the 
Supreme Court has not yet decltued itself definitely on this point.® 

The increasing frequency with which executive agreements are being 
used in place of treaties is significant. It indicates the steadily growing 
intimacy of contact between the United States and other countries. 'PhLs 
international intercourse has become so continuous, and covers so many 
matters, that the slow and cumbrous procedure involved in the ratifica- 
tion of formal treaties is regarded in many quarters as a hindrance to the 
efficient conduct of foreign relations. Other countries have a simpler and 
more ex{)editious procedure. But the increasing use of executive agree- 

^Wallace M. McClure, International Executive Agreements: Democratic Procedure under Hu 
Qmstiiution of the United States (New York, 1941). 

‘ The issue is rather too complicated for discussion here. Those who desire to explore it may 
be referred to £. S. Corwin, The Constitution and World Organization (Princeton, 1944), pp. 43 jf. 
and his discussion of the Supreme Court’s decision in United States v, Belmont, 301 U. S. 
324 (1937). The decision in this case held that an executive agreement, properly made, took 
primacy over a conflicting state law; but the Court was not called upon to pass on the question 
w;hether an executive agreement, like a treaty, is on a parity with a federal law. 
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ments is also, no doubt, an indication of the impatience with which the 
administrative authorities look upon the Senate’s p2urt in treaty making. 
It is part of the desire for greater freedom from legislative restraint 
which the executive branch of the government has been apparently 
displaying in recent years. 

A third reason for the President’s influence in the field of international 

relations may be found in his direct control of the military, naval, and 

idr forces. As commander in chief of these forces, he can, 

• . . , 3' hbcon- 

even m time of peace, dispose of them m such a way as to xroi. of the 

give maximum support to policies which he favors. He may armed 
even order these forces to invade foreign territory, as Presi- 
dent Wilson did in Mexico (1913), as a means of protecting American 
public or private rights. It is quite conceivable that he might go so far 
in this way as to make war with a foreign state virtually inevitable. The 
only checks on his discretion are public opinion and such isolated legal 
obstacles as Congress may impose. 

Does the American scheme of government, with its separation of 
powers, place the United States at a great disadvantage in dealing with 
such countries as Gn;at Britain and Russia, which allow ^ diplo- 
their chief executives a much freer hand in making inter- matic 
national commitments? There can be no doubt that, in some handicap? 
contingencies, the American handicap is considerable. There are diplo- 
matic situations which will not wait for their solution until the Senate 
can debate and vote upon it. Yet, under the present constitutional ar- 
rangements, there is no way in whic h Senate action can be avoided if the 
solution involves a treaty. On the ether hand, it has been demonstrated 
on more than one occasion that if the President keeps in close touch with 
the leaders of the Senate during the diplomatic negotiations and gains 
their tacit approval step by step, he can be reasonably certain that when 
his treaty is concluded it will not be nullified by the Senate’s refusal to go 
along with him.’ 


AMERICAN FOREIGN POLICY — THE EARLIEST PHASE 


The United States, like other members of the family of nations, is 


IS 


subject to the rules of international law. The term “international law' 
somewhat misleading because it is not law in the usual 
sense, that is, it does not have a definite source or a definite 
sanction. It is merely a body of riiles and practices which 
nations zire accustomed to follow in their dealings with one 
anotlier. For the most part, it is made up of usages and 

^ A striking illustration was afforded in the case of the United Nations charter during 1945 
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precedents, some of them very old. Since there is no supemational 
authority to enforce international law, its observance depends upon the 
willingness of states to be bound by it. Some of Us rules, however, are 
enforced (when the occa.sion arises) by the regular courts of individual 
countries, and in the Constitution of the United States the federal couits 
are given power to deal with “offenses against the law of nations.” 

But the rules of international law are applicable to only a small part 
of what is included within the totality of international intercourse. The 
greater part is not a matter of law but of policy. Every 

THE DETER- ° . ,. x , , 

MOJAN-re OF country is assumed to have a foreign policy. In the case of 

FOREIGN the United States, foreign policies may be implicit in 

i*oucy. . . 1 , , 

various actions taken by the government towards other 

nations or they may be formally expressed in the President’s messages 

to Congress, or in his public addresses, or in congressional resolutions, 

treaties, or even in informal communications to other governments. In 

general, American foreign policies, like those of all sovereign states, have 

been determined by the facts of geography, by considerations of national 

interest, and to a considerable extent by certain deep-rooted ideals and 

traditions. 


Isolated by geographical location and relatively self-sufficient, the 
Americtm people have shown, on the whole, less interest in foreign 
policy and in the conduct of foreign relations than have the 
people of European nations. Nevertheless, such matters 
liave been of major concern to almost every presidential 
administration since Washington’s day and have exerted a pro- 
found influence upon the nation’s growth. This was particularly true 
of the three decades after the adoption of the Constitution, when no 
administration dared, for long, to give less concern to foreign than to 
domestic affairs. The dominant policy of that period was one of neutrality 
and noninvolvement in European affairs. Tliis policy, however, did not 
altogether succeed in isolating America from the military struggles of the 
great European powers. In 1 798, the United States became embroiled in 
an undeclared naval war with France. In 1812, after fruitless efforts to 
keep out of the Napoleonic wars by means of embargoes and non- 
intercourse acts, the nation was drawn into a war with Great Britain. On 
the other hand, it was by taking advantage of Europe’s vicissitudes that 
the United States secured the imperial domains of Louisiana from 
France in 1803 and acquired Florida from Spain in 1819. 
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HEMISPHERIC SECURITY — THE MONROE DOCTRINE 


After the formative years of the republic, interest in foreign affairs, 
though by no means negligible, declined considerably. For nearly three 
quarters of a century after 1825 public interest was cen- origwof 
tered mostly upon internal politics and economic develop- the monroe 
ment. Throughout this period, however, there was one 
principle of foreign policy to which the United States adhered consist- 
ently. This was the principle of hemispheric security incorporated in the 
Monroe Doctrine. Largely the work of John Quincy Adams, this doctrine 
was enunciated by President James Monroe in a mes.sage to Congress 
(1823) at a time when it appeared that the so-termed Holy Alliance, 
made up of certain European monarchies, might intervene to force the 
newly independent republics of Latin America back under the suzerzunty 
of Spain. The gist ol the doctrine was that while the United States 
intended to respect existing possessions of European powers in the Western 
Hemisphere, any attempt on their part to extend their political systems 
in the New World would be considered dangerous to the peace and safety 
of the United Stales and a “manifestation of an unfriendly disposition” 
towards this country. 

Had it not been for the sympathetic support of Great Britain, the 
United States might not have been succes.sful in compelling observance 
of this doctrine when it was first announced. But having 
once enunciated it, the gov'cmmcnt of the United States 
has never hesitated to apply the doctrine on its own re- 
sponsibility and hzis been uniformly successful in securing 
the compliance of non- Americzui powers with its main 
provisions. In 1867, for example, the doctrine was invoked to back up a 
demand that the French troops who were supjxjrting the imperial regime 
of Maximilian in Mexico be withdrawn. In 1895, President Cleveland 
made it the basis of a demand that Great Britain arbitrate with Vene- 
zuela a question which had arisen concerning the boundary between that 
country and Briti.sh Guiana. It was during this controversy that Richzuxl 
Olney, secretary of state in President Cleveland’s cabinet, made the 
frank avowal that the LTnited States had become “practiczilly sovereign” 
in the Western Hemisphere. Still another mzmifestation of what the Mon- 
roe Doctrine implies occurred in 1913 when a resolution adopted by the 
United States Senate warned Japan not to carry out a rumored scheme to 
colonize a strip of Mexican territory around Magdalena Bay in Lower 
California. Noteworthy is the fact that in 1919, at the insistence of the 
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United States, the doctrine was given recognition as a “regional under- 
standing” in the covenant of the League of Nations. 

The self-imp>osed responsibilities of the United States under the 
Monroe Doctrine underwent some enlargement in the early yeajrs of the 
twentieth century, because it became obvious that European 
VELT coROL- countrics could not logically be denied the right to intervene 
LARv” OF on behalf of their own nationals in certain Caribbean areas, 
unless some assurance could be given that the United States 
would attempt to see justice done without such European 
intervention. It was argued, and with some force, that the Monroe 
Doctrine wzis not designed to let Latin-American states repudiate their 
debts or wrongfully confiscate foreign property at will. A case in point 
arose during 1904 when certain European countries, whose citizens had 
loaned money to Santo Domingo, threatened to seize its seaports and 
assume control over Dominican customs as a means of obtaining the 
interest which had been promised by Santo Domingo on these loans. 
President Theodore Roosevelt took measures to forestall such seizure 
by dispatching naval forces to the island republic and making an ex- 
ecutive agreement with the Dominican authorities, which provided for 
Americzin supervision of the local customs and the allocation of part of 
the proceeds to the Eurof>ean creditors. This pattern, established as a 
Roosevelt corollary to the Monroe Doctrine, was later extended in the 
Caribbean area. During the next quarter of a century, United States 
marines were placed on temporary duty in Haiti and Nicaragua, and 
for a time it seemed as though the United States was gradually assuming 
the joint role of an international policeman and bailiff in these southern 


Needless to say, this self-imposed role was not highly popular in the 
republics of Latin America, which were inclintxl to regard it as a step 
towards making the United States “practically sovereign,” 
™ ™ theory, throughout the Western World. 

•noNs TO Nor, on the other hand, was the practice of sending armed 
THE MONROE forces into Latin-American countries popular with the 
people of the United States. There was a fear that such 
action might lead to permanent intervention. 

On both sides of the Rio Grande, therefore, there was some feeling of 
relief when President F. D. Roosevelt announced, during his first ad- 
ministration, a definite change of policy. American marines 

ADVENT OF 01^/ 

THE “good Stationed in certain Caribbean outposts were withdrawn 
neighbor” and assurance given that the United States would hereafter 
refrain from armed intervention in time of peace. As an 
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earnest of the changed orientation, the Platt amendment, which had been 
added to the Cuban constitution of 1901 at American insistence, was 
repealed. This amendment gave the United States a right to intervene 
in the internal affairs of Cuba whenever the Washington authorities 
deemed such intervention necessary for the maintenance of “independ- 
ence, order and republican government,” as well as to see that Cuba 
discluurged her obligations to other nations. In keeping with this new 
spirit, an announcement wasmtade that hereafter the United States 
would consult with other American republics in determining what steps 
might be taken jointly to maintain order in any of them. This “good 
neighbor” policy has been implemented by various Pan-American 
conferences during the past dozen years, the latest being held at Mexico 
City in 1945. Among other agreements made at this conference, which 
was attended by representatives of the United States zmd all the Latin- 
American countries except Argentina,^ it was agreed that the territorial 
integrity of all the southern republics should be jointly guaranteed for the 
duration of the war, with the. hope that a similar and permanent guaran- 
tee might be established thereafter. 

AMERICA AS A WORLD POWER 

Most Americans, during the nineteenth century, did not realize how 
inexorably their country was rising to the rank of a great world power. 
But, as this century drew to its close, this realization began 

M f I RKBIRTH OP 

to spread; and Americaii foreign policy commenced to interfst 
move beyond the confines of hemispheric insularity. In this woru> 

. . ^ , AFFAIRS. 

heyday of European imperialism, me great powers across 
the Atlantic were carving colonial dominions out of Africa and delineat- 
ing spheres of influence in Asia. Leaders of American opinion were not 
uninfluenced by this scramble for raw materials and markets, which 
was inspired by a belief that “trade follows the flag.” They pointed out 
that the old American frontier had vanished and that the nation had now 
become a producer of agricultural products and manufactured goods 
beyond the needs of its own people. Hence, there was a growing need for 
outlets for export. America, they argued, had come of age and should 
take her place among the world powers. 

So things began to move in that direction. As early as 1 889, the United 
States, in somewhat casual fashion, assumed its first extra-hemispheric 

* Argentina subsequently accepted the agreement, commonly known as the Act of Chapul- 
tepec, and was invited to the United Nations Conference on Iniernational Organiaation at 
San Francisco. 
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OF EXTRA- 
HEMISPHERIC 
TERRITORIAL 
INTERESTS. 


territorial responsibility by agreeing to share with Germany and Great 
Britain in a tri-powcr protectorate over the Samoan archipelago in the 
Pacific. A few years later this ripened into the extension of 
American sovereignty over a part of these blands. In 1894, 
the leaders of a revolutionary government in Hawaii asked 
for annexation of these islands to the United States. Although 
this request was at first declined, it received favorable con- 
sideration by Congress four years later, and Hawaii became a part of the 
United States. 

But the event which marked America’s definite entry into the arena of 
world politics was the Spanish-American War. By the treaty which closed 
this short conflict, the United States was left in possession 

AMJBRICA ^ * 

BECOMF.S A of Puerto Rico, Guam, and the Philippines. The decision 
WORLD hold the Philippines as an insular possession carried the 

POWER * * * 

responsibilities of the United States all the way across the 
Pacific. A few years later, President Theodore Roosevelt demonstrated 
his country’s new interest in trans-Pacific affairs by becoming instru- 
mental in bringing alxjut the Peace of Portsmouth which closed the 
war between Japan and Russia in 1905. Even more significant ^as his 
sending of an American representative to a conference at Algeciras, 
which was called in igo6 to settle a serious dispute among the great 
powers of Europe concerning their rival interests in Morocco. 

Meanwhile, American policy towards the affairs of the Orient was 
given clarification and a definite goal, when the principle of the ‘‘open 
door” in China was announced in i8qq. The open door 

THE OPEN . . , r 1 

DOOR AND implied equality 01 access to Chinese markets for the na- 
RELATioNs tionals of all countries, including the United States, and the 
WHH JAPAN preservation of Chinese territorial integrity. Looking back- 
ward, one can now see that insistence on this policy was bound to clash 
with the plans of Japanese expansionists. It did, indeed, result in the 
enunciation of the so-called “Stimson doctrine” which, in 1931, stipu- 
lated that the United States would not recognize the legality of conquests 
made by Japan in Manchuria and elsewhere on the Chinese mainland. 
Resentment against this principle, which was rightly and rigidly upheld 
by the United States in negotiations with Japan during the autumn of 
WILSON’S 1941J led to the open breach between the two countries. 
PROPOSALS When the United States entered the First World War 

FOR CSOIXECS^ 

there was some fear that a resurgence of American impe- 
rialism would be one of die consequences. But the nation’s 
war aims, as stated by President Wilson, frankly repudiated 
all desire for territorial acquisitions. As a means of prevent- 
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THE LF.AUUE 
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ing future wars, it wiis proposed that there should be a world union of 
states, large and small, mutually pledged to defend each other’s terri- 
torial integrity, to setUe disputes by pacific means, and to take common 
action, in the form of economic and even military sanctions, against 
aggressors. Included in this general plan of collective security was the 
idea of creating trusteeships, or mandates, which the great powers would 
hold in relation to those territories which had been wrested from the 
defeated countries — this in liea of a division of these areas as spoils of 
war among the victors. 

The general features of this plan were embodied <is a Covenant of the 

League of Nations which became, in 1919, an integral part of the Treaty 

of Versailles. The refusal of the United States to ratify this 

treaty in its existing form ended hopes of American partici- ]!^rjcan 

pation in the League. This action, moreover, became the reaction to 

initial step in a virtual retreat from the position of active lfaowe 
. „ . ... ’ covenant. 

influence m world politics which the United States had 
held during and immediately after the First World War. I'he drift in 
this direction was somewhat accelerated by American resentment over 
the inability or disinclination of European countries to repay the loans 
which the United States had extended to them during the war. Among 
considerable sections of the American people a feeling existed that the 
entry of the United States into the war had been induced by foreign 
propaganda, plus the machinations of international bankers and the 
makers of munitions, rather than by any real danger to the national 
security. In such an atmosphere the idea of national isola- 
tion became popular. Congress was urged to “insulate” the 
nation against any future Eurojx:an conflict, and, in 
response to the.se urgings, enacted the Johnson Act which prohibited 
loans to any government that was in arrears with respect to the payment 
of its indebtedness to the United States. Later, as the Second World 
War loomed on the European horizon. Congress went further by adopt- 
ing legislation which forbade American citizens to travel in war zones, 
required belligerent countries to pay “cash on the barrelhead” for 
munitions purchased in the United Stales, and stipulated that they must 
etrrange for the transportation of these g(X)ds in non-American vessels. 

Meanwhile, this isolationist spirit reflected itself in relations with the 
Philippines. Responding to the urgings of political leaders there. Con- 
gress in 1 934 passed the so-termed Philippine Independence ^ 

Act which gave the islands a larg^ degree of autonomy and non against 

promised full independence in 1946. Coupled with this was 

the assurance that the United States would endeavor to BILITIES. 
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negotiate an international agreement guaranteeing the territorial integ- 
rity and neutralization of the new Philippine Commonwealth. A further 
evidence of American disinclination to become burdened with global 
responsibilities was indicated when Congress declined to provide funds 
requested by the naval authorities for fortifying the island of Guam — 
this in the face of clear indications that Japan was strongly fortifying 
her mandated islands in the same region. 

This general isolationist spirit continticd not only during the early 
months of the European war in 1939, but even as late as the autumn of 
1940, after Germany had overwhelmed France, Norway, 
Denmark, Holland, and Belgium. Nevertheless, the govern- 
ment of the United States was openly giving aid to Great 
Britain and to the other countries which were opposing the 
German- Italian Axis, and it was clearly apparent (or ought 
to have been) that this action could only end in full participation by the 
United States in World War II. This belligerent status was then sud- 
denly forced upon the United States by the Japanese surprise attack at 
Pearl Harbor on December 7, 1941. A declaration of war on Japan 
followed immediately and, within a few days, Germany joined ^apan, 
her ally, in the war against America. In this new situation the isolationist 
spirit in the United States, at any rate what was left of it, quickly dis- 
appeared and the nation became solidly unified, both in temper and 
action, for the prosecution of a two-ocean war. 


THE FUTILE 
HOPE OF 
NEUTRAL- 
ITY IN 

1938-I94*- 


POSTWAR POLICY 

Even before hostilities had ended in the defeat of the Axis powers, 
America and her allies had planned a nc^w world organization to be 
known as the United Nations. At a conference at San Francisco in 1945 
a charter for this proposed organization was agreed upon by some fifty 
states whose governments subsequently ratified it. By 1949, eight addi- 
tional states had become members and the organization had been per- 
manently located in New York. Like the earlier League of Nations, the 
United Nations’ primary aims are to prevent aggression and foster 
world peace through collective action. It seeks to accomplish these aims 
through a variety of agencies of which the principal ones are a security 
council, a general assembly, an economic and social council, and an 
international court. Initial responsibility for maintaining peace rests 
with the security council. In this body the five great powers, the 
United States, the United Kingdom, Soviet Russia, France, and 
China have permanent representation and their concurrence is neces- 
sary to any non-procedural decision. Representatives of six other states 
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arc elected to the security council for two-year terms by the general 
assembly. 

The United States loyally supported this new instrument of collective 
security and high hopes were held for its success. It soon became appar- 
ent, however, that these hopes were not destined to be fulfilled, at least 
for the time being. Inability of the victors in World War II to agree 
upon territorial and other issues, combined with Soviet Russia’s intran- 
sigence both within and outsick^ the United Nations’ council chambers 
and that country’s insistence upon a policy of territorial and ideological 
aggression destroyed such unity as had existed when the war ended and 
inevitably drove the powers into opposing camps. 

As tension mounted, America’s policy was modified. Although she did 
not abandon efforts to work through the United Nations, she supple- 
mented these efforts by a direct policy of countering Russian dynamism 
and assisting in world recovery. The first major step in this direction 
came in March, 1947, with the announcement of the so-called ‘‘Truman 
Doctrine.” Under its terms the United »Sta(es promised moral and 
material assistance to any free nation menaced by totalitarian aggres- 
sion. Congress subsecj[uently voted credits to Greece and Turkey for this 
purpose. Other steps of like purport followed. By far the most impor- 
tant was the European rccovciy plan initiated by Secretary of State 
Marshall in June, 1947. This provided for direct American economic 
assistance in the form of loans and gifts to those European countries that 
agreed to make a concerted effort towards their mutual recovery. Six- 
teen western European naiions and Western Germany eventually be- 
came beneficiaries of this promised aid for which Congress in 1948 made 
an initial appropriation of more man five billion dollars and morally 
obligated itself for many additional billions in the subsequent three-year 
period. Thus since the end of World War II the United States has 
clearly assumed the responsibilities of a leading world power; but 
whether these responsibilities are to be discharged through a world 
organization like the United Nations remains to be determined. 
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CHAPTER XXXII 


CONSTITUTIONAL LIMITATIONS 

The idea that man has rights behind and Ijcyond the written laws is peculiar to us. 
The doctrine that there are certain c^irdinal, or natural rights of man which no govern- 
ment ought to, and ours cannot, take away is peculiar to us of the United States. — 
Thomas M. Cooley, 

In the foregoing chapters the various powers and functions of Congress 
have been outlined. But the Constitution docs more than grant powers. 
It imposes limitations. It sets limits upon the exercise of coNsirru- 
Icgislative authority. 'Fhe makers of this Constitution did not tional 
believe in placing unlimited power anywhere; they were 
afraid of absolute power, no matter wheresoever lodged. ntRE and 
Accordingly, they encircled Congress with a considerable 
number of limitations and prohibitions. Some of these relate to the way 
in which a power may Ixr exercised, as, for example, the provision that 
all federal taxes .shall be uniform throughout the United States. Others 
arc in the nature of general prolubitions; that is, they forbid the exercise 
of certain powers under an/ circumstances. Thus, no export duties may 
be levied by Congress, no matter what the occasion or need may be. In 
some cases a power is prohibited to the states but permitted to Congress 
— the right to coin money is an illustration. In other instances, it is 
forbidden to both. Examples may be found in the provisions which place 
a ban on bills of attainder and forbid the creation of a nobility. Some 
of these limitations are scattered through the original Constitution while 
others have been inserted in the amendments, particularly in the first 
ten amendments. 

Let us look, fitst of aJl, at the specific restrictions which are placed 
by the Constitution upon the national government. Congress is forbid- 
den to pass any bill of attainder. A bill of attainder is a 
legislative measture which inflicts a penalty without a 
judicial trial. Legislation of this sort was frequent during 
the Tudor and Stuart periods of English history. By bills of 
attainder men in high office were “attainted” of treason 
and sent to the scaffold without even the forms of judicial process, their 
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descendants being deprived of civil rights. Students of English history 
will recall the case of Thomas Wentworth, Earl of Strafford, who was 
beheaded during the reign of Charles I by order of parliament under a 
bill of attainder. By less drastic measures known as “bills of penalties,” 
other Englishmen were fined, thrown into prison, or had their property 
confiscated. The enactment of attainders in any form (including bills of 
penalties) is prohibited by the American Constitution because its makers 
believed that the courts, not the legislature, ought to have the function 
of determining guilt or innocence. 

The Constitution also forbids the passing of ex post facto laws. This 
prohibition has been somewhat misunderstood, for it does not apply to 
all laws which arc retroactive in effect. The limitation ap- 
criminal laws only, and even here it does not affect 
laws which operate to the advantage of an accused person. 
In discussing this matter, one can tread upon firm ground, for the 
Supreme Court has given a full and exact definition of ex post facto laws. 
Such laws, in the words of the court, include: 


Every law that makes an action done before the passing of the law, and wliich 
was innocent when done, criminal and punishes such action; every*law that 
aggravates a crime, or makes it greater than it was when committed; every law 
that changes the punishment and inflicts a greater punishment than the law 
annexed to a crime when committed; and every law that alters the legal rules of 
evidence and requires less, or diflierent testimony, than the law required at the 
time of the commission of the offence, in order to convict the offender.* 


In a word, the term includes only retroactive criminal laws which take 
away from an accused person some right which he possessed at the time 
named in the accusation. Laws which decrease the i)enalty or modify 
judicial procedure to the advantage of the accused are not forbidden, 
even though they be retroactive in effect. Thus, it is allowable to abolish 
the death penalty and give the benefit of this alx)lition to persons al- 
ready convicted of capital crimes. 

Taking a lesson from English political history, the makers of the 
Constitution also limited the power of Congress with respect to the def- 
inition and the punishment of treason. Treason is the old- 
’ est of crimes. In England it goes back to the time of the 
Saxon kings. Originally, it was the offense of killing the monarch, but 
in due course various other offenses were included, such as levying war 
against the king. During several centuries the category of 
treasonable offenses steadily widened, all manner of “new- 
fangled and artificial treasons” being added to the list from 


EARLY 
HISTORY OF 
THIS CRlBfE. 


* Calder n Bull, 3 Dallas 386 (i 798). 



CONSTITUTIONAL LIMITATIONS 


519 


reign to reign, until the unrestricted power to make and alter the law of 
treason became a weapon of abuse and oppression. 

To make sure that there should be no such extension in the United 
States, the Constitution restricts the crime of treason to a certain definite 
offense: namely, that of levying war against the United 
States, adhering to its enemies, or giving its enemies aid against the 
and comfort. There must be open activity, not mere intent, united 
for the Constitution further provides that “no person shall 
be convicted of treason, unless on the testimony of two witnesses to the 
same overt act, or on confession in open court.” Aaron Burr was ac- 
quitted of treason in 1807 because he had committed no overt act, 
although it was proved that he had liccn engaged in a treasonable con- 
spiracy. The penalty for treason, moreover, must in no case extend 
beyond the life of the person convicted. Punishment cannot be imposed 
upon the descendants of a traitor; or, as the words of the Constitution 
quaintly express it, the penalties shall not “work corruption of blood or 
forfeiture, except during the life of the person attainted.” 

The foregoing applies only to the crime of “treason against the United 
Stales.” But treason may also be committed against one of the states, and 
each state has the right to make its own definition of it. 

John Brown was executed in i860 for treason against the against a 
State of Virginia. Each state may also make its own rules of 
evidence in treason cases and may prescribe such penalties as it sees fit. 
But, in such matters, it must keep within the other provisions of the 
federal Constitution, which require that all accused persons shall be 
given due process of law and the equal protection of the laws. 

Treason should be distinguished from sedition. 'Uie latter is whatever 
the laws define it to be. for the Constitution incorporates no definition. 
Hence, Congress has been able to penalize as sedition 
various offenses which would be treason save for the absence sedition 
of overt acts. Thus the Sedition Act of 1 9 1 8 provided severe ubtin- 
penalties for anyone who used any words intended to bring 
the military or naval forces of the United States into disrepute. This 
statute in effect created a number of “new-fangled and artificial treasons” 
under a different name. In other words, the constitutional provisions 
limiting the crime of treason do not prevent Congress from defining 
other offenses as .sedition and prescribing penalties just as heavy as those 
imposed for treason. ^ due 

Then there is the constitutional requirement as to due process of 
process of law. In the Great Charter, which the barons of 
F.nglanH wfung from King John in 1215, there was a stipulation, set 
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forth in resounding Latin, that no free man should be in any manner 
penalized save by “the lawful judgment of his peers or by the law of 
the land.” 


Nullus liber homo capiatur, vel imprisonetur, aut dissaisiatur, aut autlagetur, 
aut exultur, aut aliquo modo destruatur, nec super eum ibimus, nec super eum 
mittemus, nisi per legale judicium parium suorum, vel per legem terrae.' 


This fundamental right of freemen was repeatedly emphasized in the 
landmarks of English civil liberty, such as the Petition of Right (1628), 
and in this evolution the phrase per legem terrae, or. law of the land, came 
to be used interchangeably with the expression “due process of law.” * 
In this form it passed into the Constitution of the United States as a part 
of the fifth amendment (1791) which provides that “no person shall be 
deprived of life, liberty or property without due process of law.” The 
words “life, liberty or property,” of course, hark back to colonial days 
and to the Declaration of Independence with its assertion of the citizen’s 
right of life, liberty, and the pursuit of happiness. 

The meaning and scope of these four words “due process of law,” 
however, have given the courts and the commentators a great dead of 
trouble, and even today their exact application is nm abso- 
lutely clear. Few legal phrases in the whole history of juris- 
prudence have proved so clusivt*. Due process has become a 
sort of palladium covering all manner of individual rights. The highest 
American tribunal has refrained from committing itself to any hard and 
fast definition of the term, preferi'ing rather that “its full meaning should 
be gradually ascertained by the process of inclusion and exclusion in the 
course of decisions in cases as they arise.” ® 

But all students of American government know in a general way what 
the phrase means. It means that there must be, in all actions to deprive 
a man of his life, liberty, or property, an observance of 
those judicial forms and usages which, by general consent, 
have Income associated with fair dealing. Daniel Webster, 
in a famous argument before the Supreme Court, gave a definition of due 
process which will probably serve the layman as well as any other. 
It is the process of law, he asserted, “which hears before it condemns, 


THE MEANING 
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Webster’s 

DEFINITION 


^ No free man shall be arrested, or imprisoned, or evicted from his land, or outlawed, or 
exiled, or in any other way endamaged, nor will we impose upon him, or send him our com- 
mands, save by the lawful judgment of his peers or by the law of the land. Magna Carta, 
Article 39. 

‘ The phrase “due process of law” first appeared in a statute passed by parliament in the 
fourteenth century (a8 Edw. Ill, 3). We have the word of the great English jurist, Sir Edward 
Coke, in his Institutes, that it was there used as the equivalent of the older phrase “law of the 
land.” 

•Twining v. New Jersey, an U. S. 78 (1908). 
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which proceeds upon enquiry, and renders judgment only after trial. Its 
meaning is that every citizen sluiU hold his life, liberty, property and im- 
munities under the protection of the generzd rules which govern society 
Thus, the requirement of due process clearly renders invalid such 
things as acts of confiscation without judicizd trial; laws which arbitrarily 
take property from one individual or group and give it to 
amother; laws which retroactively reverse judgments of the 
regular courts; and, in fact, all {irbitrary exertions of power process to 
in the form of legislative enactments or executive decrees. 

mt 11111 • PROCEDURE. 

The courts have held that due process of law requires a 
hearing of the issue before it is decided; but this does not necessitate that 
the heeuring shall be by a jury or even by a judge. What constitutes a fair 
hearing must be determined by the circumstances. Questions involving 
a deprivation of property arc sometimes determined by administrative 
officers, as, for example, in the sale of lands for nonpayment of taxes. 
The right of an alien immigrant to enter the United States is determined 
by the immigration authorities, not by a judge and jury. The right of a 
newspaper to be given the second-class mailing privilege is decided by the 
postal authorities, not by the courts. In other words, the adjudication of 
such questions by an administrative board, or even by a single admin- 
istrative officer, is not deemed to be a denial of due process as long as the 
proccedmgs arc characterized by the essentials of fair play to those whose 
liberties or property arc concerned.* This, to be sure, is not a very satis- 
factory explanation to tmyone who desires to know exactly what due 
process of law’ means, but • . is about as good as can be given under the 


circumstances. 

It will be noted that the due proc ess requirement appears tw’ice in the 
Constitution, once as a limitation upon Congress (fifth amendment) and 
once as a limitation upon the states (fourteenth amend- 
ment). The Supreme Court has applied it with an equal process in 
hand to both. But the states have been the chief offenders in 
their attempt to circumvent the due process limitation. More especially 
has this been the case with numerous laws which state legislatures have 
enacted for the ostensible purpose of promoting tlie public safety or 
public health, but which, in reality, have been designed to deprive 
individuals or corporations of their property in an arbitrary way. For 
within the term “property” is included not merely what already belongs 


» The Dartmouth College Cane, 4 Wheaton 518 (1819). 

* Those who wish to pursue this subject further may be referred to Rodney L. Mott, Duf 
Process of Law (Indianapolis, 1926), John M. Mathews, The American Constitutional System 
(new edition, New Ycjrk, 1940), and L. P. McGehec, Due Process of Law under the Federal Consti- 
tution (Northport, N. Y., 19^). 
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to its owners but the right to acquire further belongings in any lawful 
manner, in other words, the right to freedom of contract. 

In this connection a word should be added with respect to what is 
known as the “police power” of the nation and the states. It is one of the 
most important and comprehensive among govemmentsd 
powers. Speaking broadly, it may be defined as the right of a 
TO THE government to regulate the conduct of its people in the 

pow^ interest of the public safgty, health, morals, and con- 

venience. Under this all-embracing authority a government 
may make regulations concerning the safety of buildings, the abatement 
of nuisances, the regulation of traffic, the reporting of communicable 
diseases, the inspection of markets, the sanitation of factories, the hours of 
work for women and children, the sale of intoxicants, and countless other 
matters. Such regulations inevitably involve a deprivation of someone’s 
liberty or property; but this does not render the regulations unconsti- 
tional provided they represent a reasonable exercise of the police power 
and are designed to accomplish a legitimate public purpose.^ 

There is a twilight zone, however, in which the scope of the police 
power is not yet clear. May the laws deprive a citizen of his property in 
order to promote the aesthetic welfare of the community — 
DOM THE example, by providing that no one may build a house on 

POLICE his own land until the. type of architecture has been ap- 

EXTT^? proved by a municipal art commission or some other body? 

Such a condition may be imposed by subdividers or sellers 
of land, at the time of sale, but not by the public authorities. Is it allow- 
able to provide by law that residential property in designated sections 
of a city shall not be sold or rented to colored people? Can such a measure 
be justified as a reasonable regulation in the interest of the public safety, 
health, morals, or convenience? The Supreme Court has held that it 
cannot.^ May the government forbid an owner to take more than a 
specified amount of oil or water out of his own wells? The court has held 
that it can.* In brief, each issue must stand on its own feet. In times of 
war or other emergency a regulation may be reasonable when, under 
normal conditions, it would constitute an arbitrary deprivation. 

Due process of law is not a stereotyped thing. A true philosophy of 
DUE PROCESS liberty must permit adaptation to new circumstances. It 
IS NOT follows, therefore, that any legal proceeding which is in 

STATIONARY, furtherance of the j^ublic good, and which preserves the 
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1 G. B. & Q. R.R. V. Illinois, 200 U. S. 561 (1906). 

* Buchanan v. Warley, 245 U. S. 60 (1917). 

* Ohio Oil Co. V, In^ana, 177 U. S. 190 (1900). 
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principles of liberty and justice, must be held to be due process of law. 
To declare, once and for all, that certain rigid rules must in ever>'^ case be 
observed would be to mummify all legal progress. The requirement as to 
due process was framed to afford protection against gross legislative 
unfairness; it was not intended to become a barrier to the reasonable 
regulation of individual liberty or of private property in the interests of 
social and industrial justice. 

Another constitutional rcstrietion provides that “private property 
shall not be taken for public use without just compensation.” To under- 
stand the nature of this limitation, one must know some- ^ the right 
thing about the right of eminent domain. This right of a of eminent 
government to take private properly for public use arises 
from the necessity of acquiring land for forts, navy yards, post offices, 
customhouses, national parks, prisons, lighthouses, highways, etc. Hence 
the domain^ or “property-taking right,” of the nation and the state is emi- 
nent or paramount; in other words, it is superior to the property-holding 
right of any individual. 

But the Constitution imposes a threefold limitation upon the right of 
eminent domain. First, the taking of private property must be for a 
public purpose. Property cannot be taken by the government 

I T\^T^ A 

from its private owners and then turned over for a nonpublic 
use by some other private individual or corporation. Second, richt of 
“just compensation” mast be paid to the owner. Third, the 
owner of property must be given due notice before his 
property is taken away from him. 

All private property, of whatever sort, including not only land and 
buildings, but right of ways, ships, supplies, even electric current and 
contracts for delivery of goods, is subject to the right of 
eminent domain provided it is exercised for a public pinsuc 
purpose. The courts have been lil)eral in their interpretation 
of this term. They have upheld the taking of land not only for post offices 
and other buildings but for all purposes related to the functions of govern- 
ment. Moreover, the government may delegate its right of eminent 
domain to counties, cities, school districts, or even to railroads or other 
corporations engaged in public or quasi-public enterprises. The right 
may be delegated to a company which is mainly operated for private 
gain, provided it is engaged in a business which is “affected with a public 
interest.” Hence, the right to take private property, on payment of just 
compensation, has been frequently,given by state legislatures to light and 
DOwer companies, irrigation districts, and, in some instances, to endowed 
colleges. But it cannot be delegated to strictly private, concerns where no 
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color of public necessity appears. The line, of course, is difficult to draw 
because all forms of private business are affected with a public interest in 
some degree. 

When private property is taken for a public or a semipublic purpose, 
the constitutional requirement is that *‘just compensation” must be paid 
(b) to the owner. But how is this compensation determined? 

JUST COM- As a matter of practice, the officers of the government first 

PENSATioN, make their own valuation •and offer the owner what they 
deem to be just. The owner, in most cases, rejects this offer and asks for 
more. Then, by the usual process of bargaining, an agreement on some 
compromise figure may be reached. But, if the owner cannot get what he 
believes to be fair compensation in this way, he has an appeal to the 
courts. Nevertheless, it is allowable to have the decision made by an 
administrative tribunal, with no appeal to the regular courts on questions 
of fact, provided a fair administrative procedure is followed. 

Many limitations with respect to methods of judicial procedure are 
incorporated in the national Constitution, especially in the first ten 
6 JUDICIAL amendments. These limitations relate to jury trial, the rules 
of evidence, the nature of punishments, and to tho^ placing 
of anyone in double jeopardy for the same offense. But such 
restrictions can be more appropriately explained in a later chapter 
dealing with the judicial power of the United States.* Let it be made plain 
at this point, however, that the limitations of the national Constitution 
in this respect apply to the procedure of the federal courts only; they do 
not govern the procedure of the state courts. The latter are governed, as 
to ordinary judicial procedure, by the terms of their own state constitu- 
tions, provided, of course, that they do not run counter to the limitations 
imposed upon them by the fourteenth amendment. The privilege of trial 
by jury in a particular case in a state court, for example, cannot be 
claimed unless the state constitution and state laws have provided for it. 

As there are implied powers in the Constitution of the United States, 
so there are implied limitations, that is, limitations which do not appear 
in express terms but follow from the general nature, form, 
umitaito^Jk^ purposes of the federal government. The Constitution, 

for example, does not expressly forbid Congress to delegate 
any of its lawmaking powers to the President, or to the heads of depart- 
ments, or to the various administrative boards, or even to the people. 

Yet it is “one of the settled maxims in constitutional law,” according 
to one of America’s foremost authorities on this subject, 
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* Sec Oiaptcr XXXIV. 
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that the power conferred upon Congress to make laws cannot be delegated by 
that department to any other body or officer. Where the sovereign power of the 
state has located that authority, there it must remain, and by that constitutional 
agency alone the laws must be made until the constitution itself is changed. 
The power to whose judgment, wisdom and patriotism this high prerogative 
[of lawmaking] has been intrusted cannot relieve itself of the resp)onsibility by 
choosing other agencies upon which the power shall be devolved, nor can it 
substitute the judgment, wisdom, and patriotism of any other body for those to 
which alone the people have seen fit to confide this sovereign trust.^ 

Because of this well-recognized limitation, a nation-wide referendum 
as a means of accepting or rejecting a law would not be con.stitutional. 
Congress might, if it so chose, submit a question to the 
people as a means ot securing an advisory test of public wide refer- 
sentiment; and the Democratic national platform of 1924 endu^ 

It 1 . V* IMPOSSIBIJE. 

proposed that the question of adhering to the League of 
Nations should be submitted in this way; but the formal enactment of all 
federal statutes, as well as the conduct of foreign policy and the undivided 
responsibility therefor, must remain exactly where the Constitution 
placed it. Congress cannot delegate its legislative power and responsi- 
bility even to the whole people. To establish the principle of direct legis- 
lation by the people, as far as national lawmaking is concerned, would 
require an amendment to the Constitution. 

But while Congress may not delegate its lawmaking power, it may 
delegate to some other body (or to some official; the function of determin- 
ing when and how the provisions of the law arc to be carried 

” ^ ADMINISTRA- 

out. ITiis latter is held to lx. a ministerial, not a legislative, tive uiscre- 
function. It is permissible for Congress to provide, for *•'- 

example, that a law shall go into cllect whenever the Presi- 
dent shall adjudge certain conditions to exist and shall so announce by 
proclamation.* It may make an appropriation for the relief of unemploy- 
ment and leave to the President the discretion to determine how the 
money shall be spent. But it must retain the ultimate lawmaking power 
in its hands. That is one of the reasons why the National Industrial 
Recovery Act was held unconstitutional by the Supreme Court in the 
Schechter case.* This statute had delegated to the President full power to 
accept or reject codes of fair competition submitted to him by persons 
engaged in particular industries, and when accepted by the chief execu- 
tive, such codes were to have the force of law. The court held this pro- 
cedure to involve a surrender by Congress of its lawmaking authority. 

*T. M. Cooley, Trfatise on Conslitutional Lmitafums (jth edition, Boston, 1903), p. 163. 

‘Field V. Clark, 143 U. S. 649 (189a). 

'Schechter v. United Slates, 395 U. S. 495 (t 935 )' 



526 tAe government OF THE UNITED STATES 


IMPORTANCE 
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PRINCIPLE. 


Despite the judicial insistence upon this traditional principle of non- 
delegation, however, the growing complexity of conditions with which 
modern legislation must cope requires that Congress allow 
a considerable degree of administrative discretion in inter- 
preting and enforcing that legislation. Laws are not by 
nature resilient or flexible. Their general provisions, when unmodified by 
the exercise of official discretion, arc almost sure to work injustice. The 
best system of regulation is one which can be varied in strictness as the 
occasion demands. Such a system obviously requires that room for the 
exercise of judgment, in the administration of the laws, shall be vested 
in some executive officer or board. Congress, therefore, has had no escape 
from the necessity of giving large discretionary powers to the President, 
as well as to various federal boards, such as the interstate commerce com- 
mission, the board of governors of the federal reserve system, the federal 
trade commission, the national labor relations board, the securities and 
exchange commission, and even to such administrative officials as the 
postmaster general or the commissioner of immigration and naturaliza- 
tion. Thus the rule on this broad question of nondelegation may be 
briefly stated by saying that while the substance of legislative power may 
not be delegated, it is allowable to give the executive branch of the gov- 
ernment a large amount of leeway in determining the detailed procedure 
by which the laws shall be put in operation. 

One result of this policy has been to take the country a long way from 
its old legal traditions. During the past quarter of a century, there has 
been a steady growth of ‘‘administrative law'’ - - a term 
which on its very face confutes the idea that we have a clear 
separation between legislative and administrative authority. 
For it implies that administrators, as well as legislators, arc 
making the laws of the land by promulgating, at their own 
discretion, orders and regulations which have the force of law. So rapidly 
has this system of administrativ^e lawmaking been extended that today a 
large part of the federal government’s authority is exercised by the issue 
of executive orders, administrative decisions, departmental rulings, 
and rules proclaimed by all sorts of government boards. We have a 
general law relating to the federal income tax, for example, but there 
are literally thousands of points which this law does not cover. Each one 
of these, when it arises, is covered by a ruling or order issued from the 
bureau of internal revenue. These rulings have become so numerous and 
so complicated that only an expert can thread his way through them. 

Or, take another example — the orders and rulings of the interstate 
commerce commission. They have become almost innumerable and 
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cover all sorts of matters relating to rates, service, accounting, and finan- 
cing in connection with the railroads. Likewise, the Social Security Act 
is couched in general terms, with relatively few provisions 
covering matters of detailed administration. Hence, during 
the past decade, it has been incumbent upon the social 
security board and related agencies to develop a vast network of orders 
and regulations on all sorts of questions arising out of its efforts to trans- 
late the law into an operating security system. All this contributes to the 
making of a huge body of “administrative law” which is enforceable by 
the courts, although its provisions have not been literally sanctioned by 
the regular lawmaking bodies at all. It htis been framed and issued under 
a gcncrzil grant of authority made by these lawmaking Ixxlics. Some 
conception of the annual volume of such administrative legislation 
can be gained by scanning the pages of the Federal Register, the official 
compilation of federal administrative orders and regulations, four or five 
numbers of which have been issued regularly each week since 1935. 

All this does not imply that the development of administrative law in 
the United States is something to be deplored. Regulation by admin- 
istrative order is usually more equitable and more effective ^ value 
than regulation by broad legislative provisions. The latter and limi- 
cannot bend without being broken. One .should remember '‘■a™*®- 
that there is nothing dangerous about a government of men so long as it is 
a government of men controlled by law. So long as the administrative author- 
ities arc required to keep within the boundaries set for them by legislative 
enactment, the danger of bureaucratic autocracy is small. But if Congress 
is ever permitted to delegate the substance of its lawmaking power, and 
give the President or his subordinates a wide-open authority to make 
rules with the force of law — if that ever happens, there will be an end 
to one of the basic principles on which the American polidcal system has 
lieen built up. 

The foregoing are not the only limitations upon the powers of Con- 
gress. Some others, more particularly those which relate to the rights 
of the citizen, have been discussed in a previous chapter; 
others, which concern judicial procedure, will be explained 
in connection with the work of the federal courts. A com- constitu- 
plete list of constitutional limitations in the United States ^i^^tions. 
would probably mount into the hundreds. Congress, as 
someone has said, is a leviathan in chains. Perhaps we have limited the 
powers of the national legislature, to a greater extent than is necessary, 
and it is probable that if the people of the United States were refraining 
their Constitution tomorrow, some of these limitations would be left 
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out. They were inserted in an age when legislative tyranny was greatly 
dreaded, and today that danger has passed by. The present generation, 
heeding European experience, is more afraid of executive tyranny or 
dictatorship. There is no likelihood nowadays that Congress would pass 
bills of attainder, or take property without compensation, or establish an 
American order of nobility — even if the limitations which relate to 
these things were stricken from the Constitution altogether. On the 
other hand, the tendency towards aggrandizement on the part of the 
executive in all countries is one that students of government should note 
and reflect upon. Does it mean that the nineteenth-century habit of 
identifying democracy with the supremacy of legislative bodies is to be 
discarded and replaced by the concentration of power in a single hand? 
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TERRITORIES, INSULAR POSSESSIONS, 
AND SPECIAL AREAS 


The reluctant obedience of distant provinces generally costs more than it is worth. 
— Lord Mahan. 


One does not usually think of the United States as a colonizing 
country, yet the history of the nation is an almost unbroken chronicle 
of territorial expansion. The area of the original thirteen the united 
states was less than one tenth of the territory under the states as a 
flag of the United States today. No other nation has had 
such an increase during the past fifteen decades or has filled its new 
acquisitions so largely with its own people. 

Most Americans do not realize what an imperial area they possess. 
Take a map of the United Stales and superimpose it upon a same scale 
map of Europe. San Francisco will fall where Liverpool the imperial 
is, while Baltimore drops east of Constantinople. New area of 
Orleans keeps company wuh Palermo, while Minneapolis 
is up near Moscow. The entire kingdom of Italy, with its more than forty- 
two million people is just a little laiger than the single state of Colorado. 
Put England, France, and Germany together and you have a smaller 
combined area than the two states of Texas and California. Indiana is 
bigger than Austria, while Belgium would fit comfortably into the niche 
that Maryland occupies. In a geographical sense the United States is not 
a nation but a league of nations. 

The history of American national expansion may be divided into two 
periods. First, there is the era extending from the close of the Revolution- 
ary'War to the year 1867. During this interval the United 
States acquired by successive treaties all the land included 
in the Northwest Territory, as it was then called, together 
with the Louisiana Purchase, and Florida. Toward the 
middle of the nineteenth century the nation also secured by 
conquest from Mexico, and by the admission of territories 

which had declared their independence of Mexico, the enormous areas of 
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Texas, the Southwest, and the South Pacific slope. Title to the North 
Pacific slope, up to the forty-ninth parallel, had been acquired a few 
years earlier by a treaty with Great Britain. All this territory was con- 
tiguous and could eventually be parceled into states of the Union. Hence, 
the expansions of this period merely represented the rounding out of 
national boundaries and presented no problems of an external character. 

But the second period, extending from 1 867 to the present time, has 
involved various territorial acquisition? of a different nature. By the 
purchase of Alaska from Russia in 1867, the United States 
TERRITORIES acquiTcd Its first noncontiguous possession other than a few 
AND iNsuiAR small guano islands. This precedent was not followed, bow- 

POSSESSIONS ^ 

ever, by any further ventures into outlying areas until 1898, 
when the Philippines, Puerto Rico, and Guam were acquired; and in the 
same year Hawaii was annexed at the request of its own government. 
In 1899 an agreement with Great Britain and Germany gave to the 
United States certain islands in the Samoan Archipelago, and in 1904 
the Panama Canal Zone came under American control as the result of a 
treaty made with the new Republic of Panama. Finally, in 1917, the 
Danish West Indies were acquired by purchase. 

All these acquisitions differed from those of the preceding period in 
that they are separated from the main territory of the United States and 
are not necessarily assured of admission to statehood at any 
future date. Since 1898, therefore, the United States has 
faced the fact that its jurisdiction includes two classes of 
territory; one enjoying the full rights and privileges of 
statehood, the other made up of outlying possessions, some 
of which must continue to be colonies in the usual sense of the word, no 
matter by what name they may be officially designated.^ Phrases do not 
alter facts. A mother country does not eliminate colonial problems by 
resorting to a twist in terminology. Dependent territories, distantly 
situated, and largely peopled by an alien race, present much the same 
problems to home governments everywhere. 

The makers of the Constitution foresaw that the Union would eventu- 
ally comprise more than the thirteen original states. They knew, of 
THE CONST! ^oursc, that a large region of hinterland was already being 
TUTioNAL governed by the confederation under the terms of the North- 
BASBOF Ordinance and that this territory would eventually 

be carved into states as the ordinance contemplated. Hence, 
they made provision that the territory “belonging to the United States” 

^ It is hardly conceivable, for example, that the Panama Canal Zone, Samoa, and the 
Virgin Islands will ever be admitted as states of the Union. 
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should be governed as Congress might decide and that new states could 
be admitted to the Union by Congress at its discretion, subject to certain 
prescribed limitations. The Constitution did not, however, in express 
terms bestow on Congress the right to acquire new territory; and, in 
connection with the Louisiana Purchase of 1803, it was argued in some 
quarters that Congress had no such right. The Supreme Court, however, 
has settled this question by repeatedly deciding that the United States, 
as a nation, has the same right to acquire territory as any other sovereign 
nation.^ The power to make treaties implies the power to gain territories 
by treaty. The power to declare and wage war implies the right to make 
conquests. The power to admit new states implies the right to acquire 
areas out of which new states may be created. 

But admitting the right of the United States to acquire territory, many 
other questions arose to be settled. Is the control of Congress over such 
territory complete and unrestricted, or is Congress bound constitu- 
thcre by all the limitations of the national Constitution? tionai.ques- 
Have the inhabitants of territories the same constitutional 
rights as citizens of the states — for example, the right to oim-YiNc 
keep and bear arms and the right to trial by jury? Is a *’0®*®®*°**®- 
Hawaiian or a Puerto Rican entitled to these rights by the mere fact that 
the American flag flies over his islands? And what about the operation of 
such laws as Congress may make? Do they extend to these islands as a 
matter of course or only when their extension is expressly provided for? 
Docs a tariff law, for example, apply only to merchandise which comes 
into the United States proper, or to goods entering the insular possessions 
as well? All these questions have come before the Supreme C^urt at one 
time or another and have been answered by that tribunal, hence the 
constitutional status of territories and insular possessions is now fairly 
well settled. 

Summarizing the main features in this chain of judicial decisions, one 
may lay down the following general rules: The power of Congress over 
the outlying territories of the United States is practically 
complete. The inhabitants of the insular possessions arc not 
citizens of the United States unless it is so provided by by the 
treaty or unless Congress extends citizenship to them. The 
provisions of the federal Constitution relating to the rights 
of citizens (for example, the right of trial by jury) do not extend to 
the inhabitants of all the territories unless and until Congress so pro- 


SUl’REME 

COURT. 


‘ “By the law of nations, recognized by all civilized states, dominion over new territory 
may be acquired by discovery and occupation, as well as by cession or conquest.*' Jones v. 
United States, 137 U. S. 202 (1890). 



532 THE GOVERNMENT OF THE UNITED STATES 


INCiORPO- 

rausd and 

UNINOOKFO* 
RATED TERRI* 
TORIES. 


vides. In the Insular Gases (1900) the Supreme Court set up a distinc- 
tion between “incorporated” territory on the one hand (that 
is, territory which is treated as an integral part of the United 
States) and “unincorporated” territory which has not been 
so recognized by Congress. On this basis, Hawaii and 
Alaska are incorporated territories, while Puerto Rico, 
Guam, Saunoa, the Canal Zone, and the Virgin Islands constitute an 
unincorporated group. ' 

Concerning the incorporated territories (Alaska and Hawaii), aiU the 
applicable limitations of the Constitution are in full force; but elsewhere 
Congress is bound only by those “fundamental” provisions 
of the Constitution which automatically extend to all 
American soil. The Supreme Court did not explain, how- 
ever, just what provisions are fundamental but left this to be 
determined in particular cases as they might arise. As 
respects tariff laws, it has held that the provision as to 
uniformity of taxation is not fundamental and, hence, that Congress may 
provide a special rate of duty on goods coming into the unincorporated 
territories, such as Puerto Rico and the Virgin Islands, or from them into 
the United States. Likewise, it has held that the requirement of a jury 
trial is not one of the fundamental provisions which automatically extend 
to the unincorpiorated territories. - , 


EXTENSION 
OF “fUNDA- 
MENTAI,” 
RIGHTS TO 
THE UNIN- 
CORPORATED 
TERRITORIES. 


PRESENT GOVERNMENT OK TERRITORIES 
AND POSSESSIONS 

Owing to the diversity in local conditions among the various pos- 
sessions of the United States, no attempt has ever been made to establish 
a uniform scheme of government for all of them. Each is 
somewhat differently organized from the others. Since 
1912, Alaska has been a fully organized territory, just as 
Arizona and New Mexico used to be before they were admitted as states, 
and all laws passed by Congress apply to Aleiska as a matter of course. 
Its citizens arc American citizens. Alaska has a governor appointed by 
the President of the United States and a territorial legislature. '^This 
legislature is made up of two chambers, a senate and a house of repre- 
sentatives, the members of both being elected by the pieople. It has the 
usual lawmaking powers, but its acts must not be “inconsistent with the 
Ckmstitution and the laws of the United States.” There is universal 
suffrage but with a literau^y test. The governor has a veto power similar 
to that of the President, and laws passed by the Alaskan legidature may 
also be disallowed by Congress- Four federal district courts have been 
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established in the territory along with a system of local territorial courts. 
Alaska is represented in Congress by a delegate who may speak there 
but has no vote, 

Hawaii is the other fully organized territorial possession. Prior to 
1893, the Hawaiian Islands had a monarchial form of government with a 
native dynasty, but in that year a revolution abolished the 
monarchy and set up a provisional government which, in 
turn, gave way to a republic. Then, in 1898, the government 
of the Hawaiian Republic applied for and obtained annexation to the 
United States by joint resolution of Congress.^ Two years later, Congress 
passed the organic act on which the present Hawaiian government rests. 
The territorial governor of Hawaii (who must be a resident of the 
islands) is appointed by the President of the United States with the advice 
and consent of the Senate. He is as»:isted in executive work by various 
administrative officials, a secretary, treasurer, attorney general, etc. All 
these, except the secretary, are appointed by the territorial governor with 
the concurrence of the Hawaiian senate. Subject to the terms of the 
organic act, the Hawaiian legislature, consisting of two elective chambers 
(a senate and a house of representatives), makes the laws, determines the 
taxes, and provides for the annual expenditures. 'The governor possesses 
the usual right of veto, which may be overridden by a two-thirds vote of 
both houses. 

In the organic act of 1900 there is, however, an important provision 
which reads as follows: 


In case the legislature fails 10 pass appropriation bills providing for payment 
of the necessary current expenses of carrying on the govermnent and meeting 


its obligations as the same are provide ! for by the then-existing 
laws, the governor shall, upon the adjo irnnient of the legislature, 
call it in an extra session for the consideration of appropriation 


THE APPRO- 

PRIA'IION 

SAFEGUARD. 


bills and until it shall have acted the treasurer may with the advice 


of the governor make such payments, for which purpose the sums appropriated 
in the last appropriation bills shall be deemed to have been reappropriated. 


In other words, the territorial legi lature cannot use its control of ex- 
penditures in such a way as to coerce the executive into submission by 
stopping the wheels of government. Hawaii also has its own territorial 
courts, likewise a federal district court. The voters elect one delegate to 
the House of Representatives at Washington, but he has no vote there. 
All elections in Hawaii are by universal suffrage, but with one important 


^ A treaty providing for the annexation was first negotiated, but the United States Senate 
refused to ratify it by the requisite two-thirefe vote. Then, after some delay, a joint resolution 
was passed by a majority vote in both Houses and signed by the President The annexation 
was accomplished by this procedure. 
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PUERTO 

RICO. 


reservation: namely, that voters must be able to “speak, read, and write 
the English or the Hawaiian language.” This excludes a small number of 
the Japanese and Chinese who form a large element in the population of 
the islands. Although the voters of the territory have recently expressed 
a desire for statehood in a referendum, the problem of extending state- 
hood has hitherto been complicated by the fact that the population of 
Hawaii contains so heavy a proportion of Japanese {Isei) and of native- 
born persons of Japanese ancestry {Nisei), In view of this circumstance, 
the nation’s most important defense bastion in the Pacific probably will 
be kept, for the time being at least, under a greater degree of federal 
control than statehood would permit.^ 

Puerto Rico, though still considered an unincorporated territory, 
probably enjoys more political autonomy than Hawaii. During the war 
with Spain, this island was occupied by the American army 
and in the two years following the withdrawal of the Span- 
ish forces it continued under military government. People 
do not always realize how easy it is for an army to provide all the 
administrative machinery necessary for temporarily governing a con- 
quered territory. The commander with his staff transform themselves 
into a governor and council; the engineer corps provides a department 
of public works; the paymaster’s department takes charge of the finances; 
the medical and sanitary corps become a department of public health; 
the judge advocate sets up a judicial system; and the military police 
take over the work of patrolling the streets. To say that Puerto Rico 
was for two years under military rule does not mean, therefore, that its 
affairs were handled crudely or arbitrarily. Military rule did not quickly 
give way to an organized civil government because it was inefficient, 
but because of the general aversion of the American people to con- 
tinued military government in any portion of their territory. 

The present government of Puerto Rico had its origin in the Foraker 
Act of 1900. It was considerably modified by the organic act of 1917 
and modified again when Congress amended the organic 
act in 1947. Puerto Ricans are American citizens and en- 
joy substantially all the constitutional rights of citizens in 
the United States. At the head of the island administration 
is a governor elected for a four-year term by the island’s 
voters. With the consent of the insular senate, the governor 
appoints the heads of six of the seven executive departments who serve 


PRESENT 
GOVERNMENT 
OF THE 

island: 

I. THE 
EXECUTIVE. 


’ IiTiinediately after the attack on Pearl Hartjor, martial law was declared in Hawaii and a 
military governor took control. The privilege of the writ of habeas corpus was temporarily 
suspended, and military courts (provost courts) went into operation. I..atcr, when the danger 
of invasion diminislicd, the strictness of military control was considerably relaxed. 
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at the governor’s pleasure. These are the heads of the departments of 
the interior, justice, agriculture and commerce, health, education, and 
labor. The auditor, the seventh department head, is appointed by the 
President and the Senate. These officials constitute the governor’s execu- 
tive council or cabinet. There is also a co-ordinator of federal agencies, 
appointed by the President and the Senate, who acts as the local repre- 
sentative of the federal secretary of the interior in supervising such 
civilian agencies and activities as Washington maintains in the island. 

The Puerto Rican legislature consists of two chambers, a senate and a 
house of representatives. The senate contains nineteen members, of whom 
two are elected from each of seven senatorial districts and 
five elected by the voters of the island at large. The house 
of representatives is composed of thirty-nine members, 
one from each of thirty-five districts and four elected at large. Puerto 
Rico has universal suffrage but with a literacy test for voting. 

The legislature may levy taxes (except taxes on imports) and may 
authorize borrowing on tlie credit of the island. It also determines the 
expenditures, but if the two chambers do not agree on 

. . r , /• 1 . 1 I -ITS POWERS. 

appropriations for the support oi the island government, the 
sums voted for the preceding year arc deemed to have been reappropri- 
ated. The provision relating to the governor’s veto power is a peculiar 
one. The governor may veto an act of the Puerto Rican legislature; then, 
if the legislature reenacts it by a two-thirds vote, the measure goes 
to Washington where it is laid before the President. If the President 
approvers the measure, or does not disapprove it within ninety days, it 
becomes effective. But Puerto Rican laws arc also subject to disallowance 
by Congress, as in the case of the other territories, although, as a matter 
of fact, Congress does not oftem interfere. A resident commissioner from 
Puerto Rico, elected by popular vote, has the right to sit in the House of 
Representatives at Washington, but has no vote in that body. 

Puerto Rico has a judicial system wiiich includes a United States 
district court and a series of territorial courts headed by the supreme 
court of Puerto Rico. The judges ami other officers of the 
United States district court are, of course, appointed by 
the President, while those of the territorial courts are 
named by the governor of the island and the Puerto Rican senate — 
with the exception of the territorial supreme court, in which the five 
justices are also appointed by the President. 

About forty miles east of Puerto Rico arc the Virgin Islands consisting 
of St. Croix, St. Thomas, St. John, and several smaller islands which 
were purchased from Denmark in 1917. The organic act of 1936 con- 
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ferred citizenship upon the natives of the islands. It provided for a gov- 
ernor appointed by the President and the Senate for an indefinite term 
and for a legislature of a somewhat unusual type. This legis- 
lature is composed of two municipal assemblies, sitting jointly. 
One of them is elected by the voters of the island of St. 
Croix and the other by the voters in the two islands of St. Thomas and 
St. John. In this joint assembly, which meets every other year, a two- 
thirds vote is necessary to enact tiny measure. Then it goes to the governor 
for his approval. If it is disapproved by him, it is transmitted to the 
President of the United States, who has three months in which to approve 
or disapprove. This action is not necessarily final because Congress may, 
if it choo.ses, disallow the measure after the President has given his 
approval. But the presidential veto could be interposed against such 
disallowance, in which case the action of Congress would require a two- 
thirds vote to mcike it effective. 

Strategic lessons learned in the war with Japan and air travel have 
given America’s minor possessions in the Pacific a new significance. 

American Samoa, Guam, Midway, and Wake arc still gov- 
PAfaFic erned by naval commanders although in 1947 President 
ISLANDS. Truman recommended that Congress provide an organic 
act for the government of the first two of these and place them under 
civilian control, presumably under the department of the interior. That 
department already controls certain other islands, among them Jarvis, 
Baker, and Howland islands as well as Canton and Enderbury islands 
over which America shares sovereignty with Great Britain. In April, 
1947, the United Nations transferred the Caroline, Marshall, and Mari- 
anas islands, formerly japane.se mandates, to the United States as a 
strategic trust territory to be known as the Territory of the Pacific Islands. 

The Panama Canal Zone is a strip of territory across the isthmus about 
ten miles in width, with the Carnal running through the middle. The 
United States acquired from the Republic of Panama 
(ytNJu^zoNE ''9°4 perpetual use, occupation, and control” of this 
strip. It is administered by a governor appointed by the 
President with the Senate’s approval. Within the Canal Zone various 
courts, includii^ a federal district court, have been established and town 
governments organized. 

Unlike Great Britain and France, the United States has no protec- 
torates, that is, territories which are independent but under American 
protection. Nevertheless, by various treaties with certain Caribbean 
islands and Central American republics, there has been established from 
time to time what virtually amounted to a protectorate. With Cuba, for 
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example, an arrangement existed for many years permitting American 
intervention under certain conditions, and in 1906 such intervention 
took place as a means of preserving order,* The Cuban 
administration then remained in the hands of American 
officials for more than two years. But in 1 934 this arrange- and other 
ment for intervention was brought to an end. Temporary 
agreements have also been made occasionally with Haiti, 

Santo Domingo, and Nicaragua; which provided that the United States 
might intervene when necessary to secure the adequate protection of 
foreign property or the holding of honest elections. These agreements 
sometimes led to intervention and this made them unpopular. For the 
most part they are now abrogated. 

In the government of the United States there is no minister or secretary 
for the colonies, as in Great Britain and other European countries. In 
1934 a “division of territories and island posscs.sions” was the agencies 
created by executive order within the department of the of home 
interior, and this agency now has immediate supervision 
over the affairs of Alaska, Hawaii, Puerto Rico, the Virgin Islands, and 
certain of the minor Pacific possessions, including Howland, Baker, and 
Jarvis islands. The Panama Canal Zone continues under the supervision 
of the army, where it was placed in 1914. American Samoa, Guam, 
Midway, and Wake islands, as already indicated, are under the jurisdic- 
tion of the navy although when Congress enacts the propo.sed organic 
acts for the first two of these, they too will probably come under the 
control of the interior department. 


THE REPUBLIC OF THE PHILIPPINES 

The Philippine Islands, once a lull-fledged possession of the United 
States, became a semi-autonomous Commonwealth in 1935 and achieved 
the status of a sovereign state in 1946. How this came about AcqursmoN 
requires a few paragraphs of explanation. To begin with, and early 
the Philippine Islands were ceded to the United States in government. 
1898 by a treaty with Spain. Military rule, complete or partial, con- 
tinued for nearly three years. During this interval, however, a com- 
mission was sent to the islands to devise a system of civil government 
and also to take over some governmental functions from the military 
authorities. All this was done under the President’s authority as com- 
mander in chief of the army. To remove any pos.sible doubt as to the 
legality of this situation, however,. Congress gave the President “all the 
military, civil, and judicial powers necessary to govern the Philippines . . . 

^ H. F. Guggenheim, The United States and Cuba (New York., 1934). 
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until otherwise provided.” Under this authority the President, in 1901, 
appointed a civil governor and provided the islands with an appointive 
legislative body or commission made up of both Americans and Filipinos. 

This temporary civil government functioned for about a yeeir, that is, 
until Congress was able to prepare and enact an organic law for the 
islands, which it did in 1902. The chief provisions of this 
TTO^LAw OF were as follows: the executive power was to be vested 

in a governor general, appointed by the President with the 
consent of the Senate, and in heads of administrative departments, 
similzurly app>ointed. These administrative officials, along with four other 
appointive members, were to constitute the Philippine commission, 
which was to serve as the sole legislative body until conditions should 
warrant the election of an assembly; thereafter it was to function as the 
upper chamber of the legislature. The conditions were fulfilled, and the 
first Philippine assembly met in 1907. 

Thus matters continued until 1916, when an organic act (commonly 
known as the Jones Act) made three important changes in the govern- 
ment of the islands. It gave a larger degree of self-govern- 
iCTOF^ig*!^ mcnl, increased the powers of the governor gengral, and 
replaced the Philippine commission by an elective senate. 
Under the terms of this act, the chief executive power was exercised by a 
governor general, appointed by the President with the concurrence of 
the United States Senate. There was also a vice-governor, similarly 
appointed, and serving as head of the department of public instruction. 
The heads of the other administrative departments (such as justice, 
finance, etc.) were appointed by the governor general with the approval 
of the Philippine senate. In addition, tlie governor general prepared the 
annual budget and laid it before the Philippine legislature for its ap- 
proval; but if the legislature did not make the necessary appropriations, 
it was provided that those, of the previous year should be deemed to 
have been reappropriated. The governor general also had the right to 
veto any action of the legislature and if the latter overrode this veto by a 
two-thirds vote, the issue was then referred to Washington, where the 
President had six months in which to decide it. Congress, moreover, had 
a right under the Jones Act to annul amy law passed by the Philippine 
legislature. This legislature was composed of two chambers, a senate 
and an assembly, the membership of both being chiefly elective but with 
a few appointive members to represent the non-Christian distriets. 

The organic act of 1916 asserted the intention of the United States to 
recognize the independence of the Philippines “as soon as a stable 
govermnent can be established therein.” And during the next five years 
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the Washington authorities gave the Philippine legislature an almost 
free hand. Governor General Harrison, who served during this period, 
reported that the islands were fit for independence. But T„p issue of 
President Harding in 1921 and President Coolidge in independ- 
1926 thought it well to have the question looked into by 
special commissioners. In both cases these commissioners reported that 
the islands were not yet prepared for an independent status although 
they might ultimately become so, and Congress accepted this view of 
the situation. 

Nevertheless, the clamor for independence continued and it was 
reinforced in the United States by various business interests, which 
desired to have tariff duties placed upon imports (sugar, theinde- 
coconut oil, etc.) from the Philippines, as well as by pendence 
American labor organizations which hoped that the grant- * 934 - 

ing of independence would put an end to Filipino immigration. Over 
the veto of President Hoover, thcieforc. Congress passed a measure 
(January, 1933) which provided that complete independence would be 
granted to the Philippines after a “preparative” period of ten years, with 
a stipulation that the islands should be govt'rncd during this interval as a 
commonwealth under a constitution approved by the President of the 
United States and adopted by vote of the Phili})pinc people. The law 
of 1933 provided that, in order to become cfi'cctivc, it would have to be 
accepted by the Philippine legislature within a year, but this body 
refused its approval and sought to obtain better terms. Failing in this, 
Congress was persuaded in 1 934 to pass a new independence law (which 
dilTcrcd but little from its predecessor) and this was accepted by the 
legislature in Manila. 

Under the terms of this Independence Act, the Philippine people at 
once elected a convention of delegates which framed a constitution for 
the Commonwealth of the Philippine Islands. This, after 

* * THE KEW 

having been submitted to the President of tl«^ United States pmunMNE 
and approved by him, was ratified by an overwhelming cx»mmon- 
majority of the Philippine voters. 1 hereupon the officers 
of government under the new constitution were elected and took office in 
November, 1935. On their inauguration, the governmental system which 
had been maintained in the Philippine Islands by the United States 
dur ing the prcvious twenty years came to an end. A popularly elective 
president replaced the governor general of the former regime. The 
legislative powers of the Commonwealth were first vested in a single 
national assembly of 120 members, but in 1940 the legislature became 
bicameral as a result of a constitutional amendment adopted by popular 
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referendum. The Commonwealth supreme court, consisting of seven 
justices, was authorized to declare laws unconstitutional by a two-thirds 
vote. Within two years after the inauguration of the Commonwealth, 
women were granted the ballot on equal terms with men. The Inde- 
pendence Act of 1934 also provided that the President of the United 
States should appoint a “high commissioner,” but this official was given 
no powers of any considerable importance, his chief function being to 
keep the government at Washington informed as to developments in the 
islands. 


Although the Filipinos thus assumed control of their government in 
all its br2mches, legislative, executive, and judicial, their freedom from 
spEcmc American supervision (according to the terms of the Inde- 
RESERVED pendcnce Act) was not to become complete until after 

POWERS. lapse Qf ^ ten-year probationary period, that is, until 

July 4, 1946. During that period the United States was to retain certain 
supervisory powers. In the first place, all amendments to the Philippine 
constitution and all laws relating to various important matters, such as 
the currency and emigration, in order to become effective, required the 
approval of the President of the United States. Under certain^eircum- 
stances, moreover, the President was also empowered to suspend any law 
or executive order of the Philippine government. Second, all foreign 
relations of the Commonwealth during the ten-year period were to 
remain under the general jurisdiction of the United States. Third, the 
United States Supreme Court was to continue, hearing appeals from the 
highest court of the islands; and fourth, the United States reserved the 
right to retain and garrison military and naval posts at its discretion. In 
addition to these specific reservations, it was provided that the United 
States might intervene at any time during the probationary period to 
preserve the government of the Commonwealth, to protect life, liberty, 
and property in the islands, or to enforce the fulfillment of the govern- 
ment’s obligations. The Filipinos were also to continue temporarily in 
their allegiance to the United States and to continue their representation, 
through the medium of two resident commissioners, at Washington. 

Somewhat more than half of the probationary period of the Common- 
wealth had been completed when the Japanese invaded and occupied 
the islands in 1942. Following the invasion, the Filipino 
MENT OF THE president and certain of his colleagues established a govem- 
pHiuppiNE ment-in-exile at Washington and continued a semblance <rf 
constitutional rule until the American reconquest of the 
islands in 1945 jjcrmitted their restoration. With the return of the gov- 
ernment to Manila, preparations were made to liquidate American 
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sovereignty and establish an independent Filipino state within the pre- 
cise time limit provided in the Indcp>endcnce Act. Hence, on July 4, 
1946, the independent Republic of the Philippines was proclaimed at 
Manila and the American high commissioner under the Commonwealth 
became the first American ambassador. Simultaneously, President Tru- 
man issued a proclamation which declared that the United States “with- 
draws and surrenders all rights of possession, supervision, jurisdiction, 
control, or sovereignty now existing and exercised by the United States 
of America in and over the territory and people of the Philippines” and 
which formally recognized the Philippine Republic as an independent 
and self-governing nation. Somewhat later, the American Senate gave 
its consent to the ratification of a treaty between the United States and 
the new Republic. This confirmed the withdrawal of American .sover- 
eignty and the independence of the islands. It also provided that the 
new state would assume all existing financial obligations of the Philip- 
pine government and its political subdivisions and such obligations as 
the United States had assumed towards Spain at the time that country 
acknowledged American sovereignty over the islands. 

The influence of history and past associations cannot be extirpated 
in a day; thus, though the Philippines now constitute an independent 
state, it is likely that, for some time at least, relations with 

* j ^ FtJTIJRE 

the former mother country will remain fairly close. This is filipino- 
notably true as respects economic matters. A sizable Ameri- American 
can loan has been granted the islands for reconstruction 
purposes and Congress has been generous in appropriating funds to 
assist the Filipino people in their eflbrt to recover from the ravages of 
the war with Japan. Until 1954, trade between the United States and 
the Philippines will be free. Thereafter Philippine imports into the 
United States will pay duty beginning at five per cent of the normal 
rate, five per cent more being added each year until, at the end of 
twenty years, full duties will be imposed. Equally important are plans 
for mili tary collaboration. When requested by the Philippine govern- 
ment, the United States will assist in training the islands’ military and 
naval personnel, maintain and repair Philippine military equipment, 
and even transfer arms and ammunition to the islands’ government. A 
mutually satisfactory disposition has also been made of the question of 
American mi litary and naval bases on the islands. With the concurrence 
of both the American and Philippine legislatures, a formal agreement 
was concluded between the two governments. Under its terms, cert^iin 
American installations will be maintained on the islands for the mutual 
protection of the United States and tlie new Republic. 
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THE DISTRICT OF COLUMBIA 


The District of C!olumbia occupies a unique position in the govern- 
mental system of the United States. It is neither a state nor a territory, 
but by virtue of its being the national capital has been 

EARLY VICIS" ^ 1 

srruoEsoF placed by the Constitution directly under the control of 
THE FEDERAL the federal government. From the beginning of the Revolu- 

CAPITAL 

tionary War to the forma|ion of the Constitutiorij Phila- 
delphia served as the continental headquarters save for short intervals 
when the city was occupied by the British (i 777-1778) and again in 1 783, 
when the congress of the confederation was driven from its meeting 
place by a band of Revolutionary soldiers clamoring for their pay. This 
latter incident carried its lesson to the members of the constitutional 
convention in 1787. While they were not ready to designate any city as 
the permanent seat of the new federal government, lest by so doing they 
might stir up sectional jealousy and perhaps lead to the rejection of the 
whole Constitution, they did make provision for the eventual selection 
of a capital which could be placed under the control and protection of 
the national authorities.^ 

At Madison’s suggestion, accordingly, the Constitution was worded to 
provide that Congress should have power “to exercise exclusive legis- 
WHAT THE lation in all cases whatsoever over such district (not cxcecd- 
coNSTiTuiioN ing ten miles square) as may, by cession of particular states 
PROVIDES. acceptance of Congress, become the scat of govern- 

ment of the United States.” The selection of the exact place was left for 
the future, but with the stipulation, as indicated above, that the territory 
acquired for the new capital should pass outside the jurisdiction of any 
state. 

When the first Congress of the United States met in 1 789, after the 
adoption of the Constitution, there was a long and bitter struggle on 
this question, particularly between representatives of the 

CHOICE OF , , , , ^ , , , . , 

the northern and the southern states. Each wanted the capital 

POTOMAC located in its own region. In the end it was agreed to accept 

LOCATION * • . ^ * 

a location on the Potomac, which was in reality a victory 
for the South. The selection resulted from a deal between the sectional 
leaders and was connected with the proposition to have the new national 
government assume the debts which the several states had accumulated 
during the struggle for independence. At any rate, the District of 
Columbia became federal territory and the seat of government w'as 
moved there in 1800. 


' Article I, Section 8. 



TERRITORIES AND POSSESSIONS 


543 


For a time the District was permitted to have its own system of local 
government, with officials elected by the inhabitants, but there was so 
much extravagance and inefficiency that Congress ultimately decided to 
intervene, which it did with a drastic hand by abolishing local self-gov- 
ernment within the District and providing that the area should be 
administered by an appointive commission. 

The administration of the District of Columbia is vested, therefore, 
in a board of three commissioners. Two of them are appointed by the 
President, with the consent of the Senate, from zunong the 
residents of the District. They hold office for a three-year 
term, and one must be chosen from each of the two leading tion: the 
political parties. The third commissioner is detailed by the ^^***^°’*' 
President from the engineer corps of the United States 
army. He must be an officer with the rank of captain or higher, but is not 
detailed for any definite term. Subordinate officers of the engineer corps 
are assigned to a$.sist him. 

These three commissioners of the District of Columbia, as a body, have 
large powers. They make all municipal appointments, supervise the 
local public ser\'iccs such as streets, water supply, police and 
fire protection, and have power to make the ordinances or powers 
rcgfulations relating to the protection of life, health, and 
property. Each member of the commission takes immediate charge of 
certain departments; for example, the engineer member has eharge of 
streets, water supply, sewerage, parks, and lighting. In a word, they 
exercise the functions which in many cities of the United States are given 
to the mayor, the heads of municipal departments, and the city council. 
The school system, however, is managed by a board of education, the 
members of which are appointed by the judges of the supreme court of 
the District of Columbia. 

The laws applying to the District of Columbia are practically all made 
by Congress, although usually on the commission’s recommendation.* 
So, also, are the appropriations for carrying on the govern- 
ment of the District. The commissioiiers each year prepare ^ 
their estimates of what is rerjuired and submit them to a appropria- 
congressional committee. After this committee has con- 
sidered the figures, and changed them as it sees fit, an 
appropriation act embodying them is passed by Congress. A share of the 
annual cost of governing the District, as thus appropriated, is paid from 
the national trea.sury; the remainder is levied upon the District by 

^ Congress devotes the second and fourth Monday of each month, during its session, to 
District of Columbia affairs. 


THE LAWS 
AND THE 
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ABSENCE OF 

LOCAI. 

AUTONOMY. 


taxation.^ A large amount of property in the District belongs to the 
national government and is exempt firom taxation. That is why the 
national treasury bears part of the cost. 

The legal residents of the District of Columbia are entirely disfran- 
chised. They have no vote for President, since the District is not entitled 
to any presidential electors. They have no senators, no 
representatives in Congress, no mayor, aldermen, or coun- 
cilors. The only way in which any inhabitant of the District 
of Columbia ever manages to cast a ballot is by ^ing a legal resident of 
some other place. That is the way many of them arrange it. When men 
are appointed to federal positions which involve their 

THE * * * 

ANOMALY OF living in Washington, they often retain their legal residences 
THE siTUA- in the states from which they come, and go back to these 

TION . 

states to cast their votes on election day. In some cases they 
are permitted to vote by mail. But there are many thousands who are 
domiciled in Washington and have no such opportunity. They pay taxes 
regularly but they have no representation either in the nationjil govern- 
ment or in the management of their own local tiffairs. The government 
of the District of Columbia thus affords a striking illustration of how the 
American people manage to maltreat one of their traditional axioms: 
namely, that there should be “no taxation without representation.” 

But, as a practical matter, the people of the District are better off tluui 
they would be if Congress allowed th6m to elect their local officers and to 
pay all their own municipal expenses. Tlieir wishes are 

EmCIENCY , , , , , . ..... TV 1 1. 

OFTHEDis- consulted through an advisory council of citizens. Public 
trict’sgov- hearings are held on all proposals of any importance. 

EKN MLEjNT 

Washington is a well-govrrned city, in fact it is probably 
the best governed of the world’s capitals. Its administration has been 
free from serious scandal or corruption for more than sixty years. Local 
self-government would increase the municipal tax rate and the people of 
the District would probably get less for their money than they do under 
the present system. 


REFERENCES 

GENERAL. The various steps in the expansion of the United States are explained 
in all the general surveys of American history such as John S. Bassett, Short 
History of the United States (revised edition, New York, 1929), Ralph V. Harlow, 
Growth of the United States (revised edition, New York, 1932), Charles A. and 
Mary R. Beard, Rise of American Civilization (2 vols., New York, 1927), and David 

^ The national government’s contribution in recent years has been about twenty per cent 
of the total District expenditures. 



CHAPTER XXXIV 


THE JUDICIAL SYSTEM OF THE 
UNITED STATES 


Laws arr a dead letter without courts to expound and define their true meaning and 
operation. — Alexander Hamilton. 


In order to function successfully a federal system of government, such 
as exists in the United States, must have a strong judiciary. It must have 
courts which arc able to command the obedience of both 
governments and people. For federalism, by its very nature, of a 
implies a division of authority between the nation and the strong 
states, with the certainty that disputes concerning the range 
of their respective powers will arise. Only a strong judiciary can settle 
such controversies promptly and decisively. Accordingly, the framers of 
the Constitution devoted the entire third article of that document to 
carefully worded provisions which set up a sphere of jurisdiction for the 
federal courts and established a Supreme Court with powers of final 
decision. Their wisdom is demonstrated by the way in which this court 
of last resort has guided American constitutional progress. The develop- 
ment of the United States Supreme Court into a final arbiter of consti- 
tutional disputes is one of America’a most important contributions to the 
science of government. 

The frugal use of words and the clarity of diction which distingubhes 
the handiwork of those who made the Constitution is nowhere more 
evident than in this Article III. lord Bryce tells of an edu- 
cated Englishman who heard that the Supreme Court of the coNsxntnioN 
United States had authority to override the laws of Congress 
and spent two hours reading up and down the Constitution in a hunt for 
tha t particular provision. It is not surprising that his quest proved vain, 
for the Constitution has nothing to say on this point. Indeed it has very 
^little to say about how the federal judiciary should be organized or what 
its procedure should be. It provides for a Supreme Court, but leaves the 
organization of that tribunal entirely to Congress. Likewise, it protects 
the judges against improper removal and guarantees that their salaries 

547 
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shall not be reduced. But it is eloquent in its silences concerning functions 
and duties of these judges. This was not because the makers of the Con- 
stitution failed to recognize the importance of such matters. They were 
well aware of it. But they were of different minds as to whether any 
federal courts other than a Supreme Court ought to be e.stablished, and 
if so, how such courts should be organized. So they wisely contented 
themselves by providing that the judicial power of the United States 
should be vested in a Supreme Court “and in such inferior courts as the 
Congress may from time to time ordain and establish.” 

Although it is clear, after a century and a half of experience, that the 
makers of the Constitution acted with wisdom in making possible the 
creation of a separate and independent national judiciary, 
^DERAL question may well be asked why they were so insistent 

exjuRTs WERE oo this point. There were plenty of state courts already in 


DEEMED 

NECyJSARY. 


existence and all judicial controversies might have been left 
to them. That is what had been done under the confedera- 


tion before the Constitution was framed. But that is exactly why they 
were so anxious to do something different. The old arrangement had 
proved unsatisfactory to every one, and its continuance under the new 
government would undoubtedly have proven more so. For disputes 

between the states would probably become more frequent 
ciDE cEKT'Am itt the future and an impartial umpire, standing outside 
coNTRovER- them all, would be needed to settle these controversies. Like- 

SIES 

wise, the makers of the Constitution realized that there 
would be questions bearing on the relations of the United States with 
foreign nations, on matters covered by treaties, for instance, which 
could not safely be left to the state courts. To leave them there would 
have meant placing the reputation and the peace of the whole Union at 
the mercy of thirteen conflicting authorities. Controversies were also 
bound to keep zirising between citizens of different states, and experience 
had disclosed the all too frequent tendency of state courts to favor their 
own citizens. 


But most important of all, disputes were certain to develop as to the 
meaning of various provisions in the new Constitution and also with 
^ ^ respect to the interpretation of laws passed by Congress. 

SECURE A By whom should disputes be decided? To leave them to the 


UNIFORM 
INTERPRETA- 
TION OF THE 


various state courts would be to invite chaos. Each might 
render a different decision, so that the Constitution and 


the federal laws would mean one thing here and another 
thing there. The makers of the Constitution decided, there- 
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fore, that there would have to be at least one coordi na tin g tribunal, a 
distinctively federal court, supreme, and independent of the states. 

If there arc such thin^ as political axioms [wrote Alexander Hamilton], 
the propriety of the judicial power of a government being coextensive with its 
legislative, must rank among the number. The mere necessity of uniformity in 
the interpretation of the national laws decides the question . . . Any other plan 
would be contrary to reason, to precedent, and to decorum ... All nations have 
found it necessary to establish on^ court paramount to the rest, possessing a 
general superintendence, and authorized to settle and declare in the last resort a 
uniform rule of civil justice. 


WERE TWO 
OOMPI£TE 
SETS OF 
COURTS 
NEEDED? 


These reasons, however, did not necessitate the creation of a whole 
ladder of federal courts. One Supreme Court would have sufficed to 
maintain federal supremacy and to ensure the uniform 
interpretation of the laws, leaving to the state courts the 
function of hearing all cases in the first instance. And indeed, 
as already indicated, the Constitution does not require that 
there must be any other federal courts than the Supreme 
Court. It leaves that matter to the judgment of Congress. Might it not 
have been possible, then, for Congress to have refrained from eslablish- 
ing subordinate federal courts and to have empowered the state courts 
to take cognizance of cases falling within the judicial power of the 
national government? Some of those who helped frame the 
Constitution apparently thought so. Hamilton pointed out 
that the power “to constitute tribunals inferior to the 
Supreme Court” was “intended to enable the national government to 
constitute or authorize in each state or district of the United States a 
tribunal competent to the determination of matters of national juris- 
diction within its limits.” ' 


HAMILTON'S 

VIEW. 


But Madison thought differently. He believed that unless lower federal 
courts were established throughout the Union with a certain amount of 
final jurisdiction there would be a multiplication of appeals 
from verdicts in the state courts. At any rale, Congress 
decided that it would be better for the new national govern- 
ment to have its own courts from the lowest to the highest, and, on the 
whole, this decision has never been regretted since. It was also the safest 
course because the Supreme Court subsequently decided that Congress 
had no power to confer jurisdiction on any courts not created by itself.* 
But with respect to those lower courts which C-ongress docs establish, its 


' The Federalist^ No. 8i. The word “authorize” is italicized in Hamilton’s article. 
* Houston V, Moore, 5 Wheaton i . 



550 


THE GOVERNMENT OF THE UNITED STATES 


powers are extensive. It may give or take away jurisdiction, determine 
the number of judges, control the procedure, or even abolish a court 
altogether.' 


FEDERAL JURISDICTION 

Before the structure and powers of the various federal courts are 
explained, it may be well to notice the division of jurisdiction between 
the federal courts, .taken as a whole, and the state courts. 

THE SPHERE ™ , ..... . , , 

OP THE The federal courts have jurisdiction over certain classes of 
FEDERAL contTOversics named in the Constitution; the state courts 

COURTS 

have jurisdiction over all others. And the cases over which 
the federal courts have jurisdiction cannot be more concisely summarized 
than by quoting the words of the Constitution itself: 


The judicial power of the United States shall extend to all cases in law and 
equity arising under this Constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; to all cases affecting am- 
bassadors, other public ministers, and consuls; to all cases of admiralty and mari- 
time jurisdiction; to controversies to which the United Stales shall be a party; 
to controversies between two or more states; between a state and citizens of 
another state; l)etwecn citizens of different states; between citizens of The same 
state claiming lands under grants of different states, and between a state, or the 
citizens thereof, and foreign states, citizens, or subjects.* 


As a model of concise legal phraseology, this paragraph is probably 
unsurpassed in the whole range of constitutional literature. If anyone 
has doubts on this score, let him try to recast the paragraph in his own 
words. But the very compactness of the wording makes some explanation 
necessary in order that the full force and effect of these provisions may be 
properly understood. 

First is the reference to cases arising under the Constitution and under 
the laws or treaties of the United States. What does this mean? It means, 
to begin with, that only cases of 2i justiciable character can 
come before the courts. The judiciary cannot decide 
executive or legislative questions. For example, the courts 
will not pass upon the question whether a foreign govern- 
ment is entitled to recognition by the United States, or 
whether the United States is at war with another country. 
These questions are for the executive branch of the govern- 
ment to determine. But the provision also means that whenever a con- 
troversy involves the interpretation of a provision in the national 


I. CASES 
ARISING 
UNDER TirE 
FEDERAL 
CONSTITU- 
TION, LAWS, 
AND 

TR£ATU!3. 


1 When Congress abolished the federal circuit courts in 191 1, the judges were retained as 
members of the circuit court of appeals, thus protecting their constitutional tenure. 

* Article III, Section 2. 
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Constitution, or in a federal law, or in a treaty to which the United 
States is a party, the issue is one which, subject to the regulations which 
Congress prescribes, falls within the jurisdiction of the federal courts. 
Anyone who claims a right under the Constitution, laws, or treaties of the 
United States may ultimately claim it in an action beginning in those 
courts or on appeal from a state court. The situation is well summed up in 
this statement of the Supreme Court: 

The jurisdiction of the courts of the United States is properly commensurate 
with every right and duty created, declared, or necessarily inspired by and under 
the Constitution and laws of the United States. [But the right must lie a sub- 
stantial and not merely an incidental one in order to warrant its a.s.sertion in tlie 
federal courts.] It must appear on the record . . . that the suit is one which does 
really and substantially involve a dispute or controversy as to a right which 
depends on the con.struction of the Constitution or some law or treaty of the 
United States, before jurisdiction can be maintained. 

To take some illustratioas: if persons or corporations are being prose- 
cuted in any state court on grounds which seem to infringe on any .sub- 
stantial right guaranteed to them by the federal Constitu- 
tion (for instance, the right not to be deprived of life, to*stion^ 
liberty, or property without due process of law), they may 
seek relief by having the case c2UTicd to the federal courts. Or if any law 
made by C.ongress is being applied, controversies relating to it may 
come to the federal courts. Or, again, if a foreign citizen claims that 
rights given to him by treaty are denied by any state of the Union, he 
may come to the federal courts for the enforcement of his claim. When- 
ever, in fact, one of the parties to a controversy asserts that he has a sub- 
stantial right which arises from the national CJonstitution, laws, or 
treaties, this brings the matter within the judicial power of the United 
States and potentitdly within the jurisdiction of the United States 
courts. . 

Again, the judicial power of the national government extends to all 
cases affecting foreign diplomats. A diplomatic agent of a foreign state is 
by international law immune from piosecution in the courts ^ 
of the country to which he is accredited. This piovision of frctino am- 
the Constitution merely operates, therefore, to keep the 
state courts from a possible infringement of international pubiig 
law. If an ambassador or other public minister of a foreign ministers, 
state commits an offense, his recall may be requested, or he 
may even be expelled; but as long .as he remains an accredited diplomat, 
his freedom from legal process is guaranteed. This rule as to diplomatic 
immuni ty has been recognized from ancient times. 
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4 . CASES IN 
miIGH THE 
UNITED 
STATES OR A 
STATE OF THE 
UNION IS A 


By “admiralty and maritime” jurisdiction is meant authority ovci’ 
cases which relate to American vessels traveling on the high seas or in 
the navigable waters of the United States. Such, for exam- 
RAiOTCASEs. controversies regarding freight charges, seamen*s 

wages, damages due to collisions, and marine insurance. In 
time of war it also covers cases relating to prize vessels captured at sea. 
Admiralty law is a distinct branch of jurisprudence, difiering both in 
substance and in procedure from the common law and equity of the 
regular courts. For that reason, and also because foreign commerce was 
placed within the regulating power of the national government, it was 
deemed wise to vest admiralty jurisdiction in the federzJ courts. 

Likewise, the federal courts have jurisdiction whenever the United 
States is one of the parties to a suit, either plaintiff or defendant, or 
,1.1 whenever the controversy is between two states of the 

4* CASES IN 

WHICH THE Union, or between “a state and a citizen of another state.” 
UNITED clauses of the foregoing sentence are perfectly 

STATE OF THE clcaF and have caused no difficulty, but the third (the one 
UNION IS A in quotation marks) is ambiguous. Does it mean that a 
state of the Union may be sued in the federal courts by a 
citizen of some other state? Does it mean, for example, that if you are a 
citizen of New York you can sue the Commonwealth of Kentucky in 
the federal courts? 

A dispute on this point arose soon after the Constitution went into 
effect, and in a noteworthy decision the Supreme Court ruled that such 
THE suABii- might be maintained. ‘ The sovereign slate of Georgia, 

iTv OF A it held, could be sued in the federal courts by a citizen of 
STATO. South Carolina. 'Fhis ruling was a surprise, because it had 

been openly asserted, when the Constitution was before the states for 
acceptance, that no state would be amenable to the suit of an individual 
without its own consent. But the Supreme Court, ,jn making its adjudi- 
cation, followed the literal wording of the Constitution, which plainly 
allows such a construction. 

Georgia thereupon set up a loud wail of protest, and the other states 
joined her. They denounced the decision as an impairment of their 
sovereignty and an affront to their dignity. Of course, the 
states had good grounds for this protest, inasmuch as the 
principle that a sovereign state is not liable to be sued with- 
out its own consent had been recognized from time immemorial. Black- 
stone spoke of it as “a neces.sary and fundamental principle.” So the 
states demanded that the Constitution be amended in such way as to 

^ Chisholm v, Georgia, 2 Dallas 419 (1793). 


THE SUABIl.- 


THE GEORGIA 
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make this principle clear, and in 1 798 the eleventh amendment set the 
matter right. 

By the terms of this amendment the federal courts are expressly for- 
bidden to take cognizance of any suit brought against a state “by a 
citizen of another state, or by citizens or subjects of any 
forei^ state.” Anyone who desires to sue a state must bring eixventh 
his suit in the state’s own courts, and these courts will not amendment. 
entertain such suits unless thay have been authorized to do so, in other 
words, unless the state legislature has consented. The states do, as a matter 
of fact, permit themselves to be sued in their own courts under prescribed 
conditions. But a state may be sued in the federal courts only by the 
United States, or by a foreign state, or by another state of the Union. 

While the doctrine that no state may be sued in the federal courts by 
its own citizens, or by citizens of another state, or by foreign citizens is 
now well established, the question of whether the officials 
of a state are equally immune is by no means so clear. In 
general, the Supreme Court has endeavored to determine 
whether the suit is really against the state through one of its 
officers, or whether it is against a state officer as an indi- 
vidual. In the former case it will not assume jurisdiction; in the latter it 
has maintained its right to entertain suits against those who, “while 
claiming to act as officers of the state, violate and invade the personal 
and property rights of the plaintiffs under color of authority.” 

Finally, the jurisdiction of the federal courts extends to controversies 
between foreigners and Aiiicrican citizens, and between citizens of 
different states. Cases of this sort bring the largest grist to 
the federal mills. A corporation or company is presumed, 
for purposes of jurisdiction, to be a citizen of the state in 
which it was chartered or incorporated, although it may be 
doing the larger part of its business in other states. Ihus, a 
company chartered in New Jersey is for judicial purposes deemed to be a 
“citizen” of New Jersey. When a corporation brings a suit, or a suit is 
brought against a corporation, the c nances are, therefore, that the two 


MAY STATC 
OFFICIALS BE 
SUED IN THE 
FEDERAL 
COURTS? 


5. CONTRO- 
VERSIES BE- 
TWEEN CITI- 
ZENS OF 
DIFFERENT 
STATES. 


suitors will be of diverse citizenship. But diversity of citizenship does not 
of itself entail the bringing of a suit in the federal courts, for the national 
laws provide that all such cases shall be left to the state courts if no 
question of federal right is involved and if the gimount in controversy 
does not exceed a certain sum. This action has been necessary to protect 
the federal courts from being overwhelmed by a flood of trivial suits 
between litigants of different state citizenship. 

When the Constitution provides, therefore, tnat che judicial power of 



554 xflE GOVERNMENT OF THE UNITED STATES 


FEDERAL 
JURISDICTION 
IS NOT 
ALWAYS 
EXCLUSIVE. 


the United States shall extend to various classes of controversies, it does 
not mean that the federal courts must assume juris- 

diction in all such cases. Congress determines how far the 
exclusive jurisdiction shall extend; it may give to the 
federal courts the whole field or only a part of it. Congress 
has, of course, given the federal courts exclusive jurisdiction 
over all cases of crime against the United States. It has also given the 
federal courts exclusive jurisdiction in all suits to which the United States 
is a party, all suits between two states, all suits between a state and a 
foreign nation, and certain civil suits arising under the national laws. 
In all other cases the state courts have been permitted by Congress to 
assume concurrent jurisdiction. That is, the plaintiff in a suit has the 
option of commencing it in a federal court, or in the courts of his own 
state, or in the courts of a state where the defendant resides. This option 
is subject, however, to the limitations mentioned toward the end of the 
preceding paragraph. 

Let no one imagine, then, that the sinuous line which marks off the 
jurisdiction of the federal courts is easy to follow. The division of juris- 
DiFFicuLTiES d^^'^ion between the two sets of courts is, in faqt, so in- 
oN niE distinct at some points that even good lawyers arc not 
SUBJECT. always sure of their ground. As for the ordinary layman, he 
is often quite bewildered by the strange things which result from the 
divided judicial authority. An employee of a national bank embezzles a 
sum of money; he is arrested by a United States marshal, prosecuted by 
a federal district attorney, tried in a federal court, sentenced to a term 
in a federal penitentiary, and then pardoned by the President of the 
United States before his term is out. Directly across the street an em- 
ployee of a state bank or trust company embezzles the same amount; 
but he is tried in a state court, given a different sentence, sent to a state 
prison, and applies to the governor for a parc^pn. This seems quite 
inexplicable to the man in the street, but the simple explanation is that 
both the nation and the states have an equal right, through their own 
officials, courts, and penal institutions, to administer and enforce their 
own laws. 

By way of summary, therefore, it may be stated that every proceeding 
which appears on the docket of a federal court has been placed there for 
one of two reasons. In the first place, it may be there because 
it raises a ‘‘federal question,” that is, some issue that involves 
the Constitution, laws, or treaties of the United States. If such an issue 
is involved, the proceeding may come to the federal courts no matter who 
the contending parties may be. But in the second place, a proceeding 


SUMMARY. 
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may be brought into the federal courts, irrespective of the issue, by 
reason of the status of the parties: for example, because it is a suit between 
two states, or because the individual suitors are citizens of different states. 
Either of these circumstances can bring a matter into the federal courts, 
but it must be one of the two. At the same time, it is also well to recall 
that the precise extent to which such questions do fall within the juris- 
diction of a particular federal court is a matter almost wholly within the 
discretion of Congress. It is Congress which determines which of the 
issues coming within the judicial power of the United States shall fall 
within the jurisdiction of any grade of federal courts; and it is Congress, 
furthermore, which determines whether that jurisdiction shall be 
original, that is, jurisdiction in the first instance, or appellate, that is, 
jurisdiction over questions of law in controversies originally decided by 
a lower federal court or by a state court.* 


LAW AND EQ,ITITY 

So much for the general jurisdiction of the federal courts. What 
jurisprudence do they administer? They administer both law and equity. 
Law, .speaking broadly, is made up of two branches, the 
common law and statutes.* The development of the and equitv 
common law began in mediaeval England when there 
were few written rules. In those early days the royal statcs. 
courts decided cases, as far as they could, in accordance the two 
with the usages or customs of the people. Gradually, branches of 
however, the decisions of the courts in such matters grew 
more and more uniform, until this judge-made law or body common 
of usages became “conunon” to the whole realm of England, 
although it had never been enacted as law by any parliament or other 
lawmaking body. 

But it is not to be assumed that the common law stood unstirred 2md 
changeless on its mediaeval pedestal. Developing in accordance with the 
needs of each successive generation, it broadened out from 
precedent to precedent, thus adapting itself to the genius England. 
of the Anglo-Szixon race. In the course of time, moreover, 
this system of conunon law was reduced to written form by various great 


^ Except the original jurisdiction of the United States Supreme Court, which is definitely 
fixed by the Constitution. 

> Occasionally they also administer “admiralty law,*’ a code of maritime rules inherited 
from England which has been considerably triodified by acts of Congress, and they also apply 
the rules of international law when the need arises. Sec Charles Pergler, Judicial Interpretation 
InUmational Law in the United States (New York, 1928). 



556 xkE GOVERNMENT 01 THE UNITED STATES 


text writers or commentators, Glanvil, Bracton, Litdeton, Coke, and 
Blackstone. 

Dming the colonial period the common law followed the flag aeross 
the Atlantic. Its principles and procedure were applied by the judges in 
m TRANS- American colonies. The Declaration of Rights, adopted 

PLANTATION by thc First Continental Congress in 1 774, spoke of it as a 
TO AMERICA, heritage. “The respective colonics,” it asserted, “are en- 
titled to the common law of England.” When the thirteen colonies 
shook off British political control, therefore, they did not root out the 
common law. On the contrary, they retained it; and it still persists as the 
foundation of thc legal system in the nation and in all the states but one. 
Only in Louisiana did the common law fail to secure an initial foothold. 
There, through the colonization of the country by the French, thc 
jurisprudence of France became the basis of the present legal system. 
Even in Ix>uisiana, however, trial by jury and other common law insti- 
tutions have been superimposed upon thc old legal framework and have 
greatly modified it. 

So, although the common law of England remains the basis of the 
American legal system, it has ever kept growing and changing, tyidening, 
and narrowing in the New World as in the Old. This steady 
transformation of the American legal system has been 
accomplished in part by judicial decisions but in larger 
mccisure by thc enactment of statutes which have modified or even 
supplanted thc rules of common law on many matters. A statute or act 
of a legislature may merely reenact with slight changes what has been 
the common law, or it may set some rule of the common law aside. 
Where the common law and a statute are inconsistent, the statute 
prevails. “Reason is the life of the law,” said Coke, and when tmy rule 
of the common law seems unreasonable or out-of-date the legislature 
intervenes to supplement, or modify, or supplant,it by statutory law. 

Statutory law, as distinguished from common law, is law made by 
some regular lawmeiking body. By far the greater part of statutory law 
is made by Congress, by the state legislatures, and by 
municipal councils. It includes what are popularly known 
as laws, acts, statutes, and ordinances.* Most of these enact- 
ments deal with matters which the common law does not cover at all — 
with things that require legal regulation because of the complexities 
of our modern social and economic life. Because of this increasing com- 

^ The terms '*laws, acts, and statutes” are usually confined to the enactments of Congress 
and the state legislatures, while the term ‘^ordinances” is used to designate the enactments of 
municipal councils and other subordinate lawmaking bodies. In towns and townships tliey 
are often called “by-laws.” 


m DEVEL- 
OPMENT 
THERE. 


2. STAT- 
UTORY law: 
WHAT n* IS. 



THE JUDICIAL SYSTEM 


557 


plexity the production of statutory law by C!ongress, by the forty-eight 
state legislatures, euid by the thousands of subordinate lawmaking bodies, 
has developed to enormous proportions, and it keeps increasing year by 
year. 

Accordingly, this branch of law now forms by far the lai^er part of 
American jurisprudence as a whole, but its importance is not commen- 
surate with its bulk. These thousands of statutes have scope 
supplemented the common lav^ filled in the gaps, and and m- 
altered it at times; but they have not made it cease to be an 
underlying force in the legal system of the country. No lawyer is a well- 
trained lawyer unless he has mastered the principles of the common law. 
In the law schools it is common law, for the most part, that teachers 
teach and students study. Some states have enacted comprehensive codes 
of law (a criminal code, a civil code, a code of procedure, etc.) which 
ostensibly supersede tlie common law, but even in these “code states” a 
great deal of common law remains operative. For it is the rule in such 
states that where the codes fail to cover a matter, the common law 
applies, and this leaves a lot of work for the common law to do. 

The common law is an old standby; it has done valiant service for 
many centuries. But it tends to lag behind the needs of the time. I.awyers 
and fudges are inclined to look upon legal principles as 
fixed and absolute. When new situations arise, they try to of the 
meet them by merely stretching the old legal formulas, common 
This is a slow method of development and the people 
become impatient with it. 'They call on Congre.ss and the legislatures to 
hurry the process by passing some new and drastic statute which is 
sometimes poorly thought out and I'cnce works badly. Nothing is easier 
to make than an unworkable statute, and notliing is harder than to 
execute it. The art of government is largely the trick of adapting laws to 
the foibles of mankind. Time and circumstance can usually perform that 
trick more deftly thin the self-confident politicians of a legislature. 
“C!onunon law is common sense,” runs an old saying. A good deal of our 
statutory law is not. 

'The Constitution speaks of the federal courts as being entitled to 
jurisdiction “in law and equity.” What is equity? To explain the sub- 
stance, procedure, and limitations of equity jurisprudence 
would take far more space than can be accorded to that 
subject in any general book on American government. The 
layman thinks of “equity” as something associated with abstract justice 
or the conscience of the court. Many people have an idea that a judge 
gets his law out of a book and his equity out of a soft heart. Of course 
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there is no basis for this idea. Equity comes out of books just as the law 
does. It embodies a formal set of rules which must be applied by the 
court with an unfaltering hand, even as laws are applied, and with very 
little room for the play of a judicial conscience. It is merely a special 
branch of the law. 

The origins of equity are interesting. In mediaeval England there 
grew up, side by side with the common law, a system of rules admin- 
istered by a special royal cqurt, the court of chancery, which 
aimed to give redress to individuals in cases where the 
common law afforded such redress inadequately or not at all. Suitors 
who felt that they could not get justice in the regular law courts peti- 
tioned the king, as the fountainhead of justice, to intervene on their 
behalf. Being busy with other things, the king referred these petitions to 
his chancellor, who soon built up a court for considering them. This 
court of chancery became the “keeper of the king’s conscience,” and its 
intervention at the outset was confined to granting relief from the legal 
consequences of accident or mistake. Every such case was 
OTw^*^** adjudged on its own merits. Gradually, however, definite 
principles or rules were evolved to cover all cases of|he same 
sort. In the course of time these rules were reduced to written form; and 
taken together they became known as equity. 

Equity came to the American colonies with the common law. It was 
retained after the Revolution and h^ been developed.' Today, both law 
and equity are usually administered by the same courts. 

ITS NATURE. , , , 

The differences between the two are numerous and tech- 
nical, but in general equity applies only to certain classes of civil actions 
and never to criminal cases; its procedure is simpler; a jury is not 
ordinarily used to determine the facts at issue, and its remedies are more 
direct. A suit at law, for example, is a request for an award of damages; 
a pietition in equity usually asks for a decree or for an injunction, that is, 
for an order specifically authorizing or compelling a person to do or not 
to do a thii^. Over some matters equity has exclusive jurisdiction; over 
others its jurisdiction is concurrent with that of the law. Equity is com- 
monly used as a means of preventive justice, that is, to secure a stay of 
action before an injury is done. 

As already pointed out, the federal courts, within the 
BRANCHES ficlds of jurisdiction allotted to them by Congress, admin- 
OF LAW ARE jgjgj. common and statutory law, equity, and admiralty and 
TERKD BY maritime law. But to get a clearer idea as to when and how 

THE SAME such jurisprudence is applied, it is necessary to consider 

COURTS. briefly the two kinds of legal proceedings which come up 
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in the courts. These are: first, criminal proceedings or prosecutions of 
individuals or organizations by the government, and, second, civil suits or 
actions in which the litigants are private parties, or, sometimes, a govern- 
mental unit and a private party. 

Although criminal offenses, as defined by the common law, are still 
the subject of prosecutions in the states, the Supreme C!ourt long ago 
decided that there could be no common-law crimes against 
the federal government. Hence, the criminal jurisdiction against the 
of federal courts is based exclusively on the federal Con- federal 
stitution and statutes. Crimes defined by federal statutes are 
fairly numerous, and they arc becoming more so, because when Congress 
enacts a law it may (and frequently does) provide that any violation shall 
constitute a criminal offense. Thus crimes against the United States may 
result from violations of the laws or regulations relating to interstate 
commerce, the use of the mails, the management of national banks, the 
drzifting of men into the armed forces, etc. Congress also has power to 
provide for the punishment of offen.ses committed on the high seas as well 
as in the navigable waters of the United States. In recent years it has 
added kidnapping and the thefi of certain property to the. list of federal 
crimes when such activities involve transportation across state bound- 
aries. 

But the federal courts deal mainly with civil rather than criminal 
cases. Some civil controversies arise out of commerce on the high seas or 
in the navigable waters of the United States. Here the crvii. cases 
federal courts apply the rules of admiralty and maritime in federal 
law, as established by earlier judicial decisions or enacted by 
Congress. Most of the civil actions which come up in the federal courts, 
however, arc those in which federai jurisdiction results from the status 
of the parties concerned. Such arc those cases in which the United States, 
two or more stales, or a state and a foreign country or its citizens are 
parties to the suit, and especially where the suitors arc citizens of diff erent 
states of the United Stales. Controversies of diis last-named class, arising 
out of the diverse citizenship of the iiiigants, include almost every con- 
ceivable type of legal action. They may l)e suits in equity in which the 
petitioner asks the court to issue an injunction against somebody (who 
then becomes known as the respondent), or requests the court to grant 
him some other equitable remedy. Or they may be suits at law in which 
the plaintiff asks for an award of damages against somebody (who then 
becomes known as the defendant). In cases where equitable remedies 
are sought, the federal courts have always exercised considerable dis- 
cretion in modifying the traditional rules of equity, and in this way have 
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built up a special txxly of equity jurisprudence differing in some respects 
from that which exists in most of the states. In civil cases requiring the 
application of the rules of the common law, the federal courts now apply 
the common law or statute law of the state in which the cause of the suit 
occurred. 


CONGRESS 
CONTROLS 
PROCEDURE 
IN FEDERAL 
COURTS. 


JUDICIAL PROCEDURE 

The Constitution leaves the procedure of federal courts to the dis- 
cretion of Congress. This procedure includes the rules of evidence, the 
methods of selecting jurors, the taking of appeals, and all 
such matters relating to the actual work of trying cases. To 
some extent these rules of procedure are established by the 
Judiciary Act of 1 789 and by the various amendments to 
that statute, all of which were revised and codified by a 
general law in 1911. At various times in the past, Congress has also 
empowered the Supreme Court to make rules of civil procedure for the 
lower federal courts; and in 1942 that tribunal set up a permanent 
advisory committee of experts to advise it on amendments and additions 
to these rules. Since 1940, moreover, the Supreme Court kas been 
authorized by Congress to prescribe rules of criminal procedure for use 
in the federal district courts, and a special advisory committee has like- 
wise been set up to assist the court in this task. 

The Constitution, however, contains many limitations upon the power 
of Congress and the courts to fix rules of procedure, especially in criminal 
BUT SUBJECT ^ascs. These limitations, found chiefly in the Bill of Rights 
TO VARIOUS (that is, in the first ten amendments), arc designed to ensure 
uMiTATioNs. trials and to preclude injustice to any of the parties in- 

volved in a criminal case. They relate to such matters as grand jury hear- 
ings and indictments, jury trials, promptness and publicity in judicial 
proceedings, second jeopardy, self-incrimination, the issue of search 
warrants, and the nature of punishments. The limitations apply only to 
the procedure of the federal courts; they do not govern the procedure of 
state tribunals. But this is not a matter of much practical consequence 
because each state constitution places similar limitations on the pro- 
cedure of its own state courts. In recent years, moreover, the “due 
process” and “equal protection” clauses of the fourteenth amendment, 
which do apply to the states, have been interpreted by the United 
States Supreme Court to require certain procedural safeguards in the 
state courts.^ 


^ For example, in the so-called Scottsboro cases, in which Negroes had been indicted and 
convicted in the Alabama courts for a statutory offense, the United States Supreme Court 
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Among the procedural limitations imposed by the Bill of Rights and 
applicable to federal courts, one of the more important is the provision 
that no one may be held for any “capital or otherwise 
infamous crime unless on a presentment or indictment of a 
gr2md jury.” ‘ A grand jury is a body of citizens, not exceed- tations. 
ing twenty-three in number, selected by lot or by some other j 
established procedure, and sworn to discharge impartially need of 
the duty of investigating all alleged offenses which may be 
brought to their attention by the prosecuting officers of the what the 
government. In other words, the grand jury (aided by the 

\ , . BAND DOES. 

district attorney or prosecuting attorney) conducts an m- 
vestigation, not a trial. Witnesses are summoned before it and sworn, 
but no defense is presented and no counsel for the accused has any 
right to appear before a grand jury, although such a privilege may 
be allowed. If the grand jury finds that there is a prima facie case 
against any person, it returns a “true bill,” or indictment, against him 
and he is held for trial. If, on the other hand, it finds no reasonable 
ground for holding the suspiected person for trial, it returns “no bill,” and 
he b discharged. A grand jury may undertake investigations on its own 
initiative, and occasionally it docs conduct an inquiry into the actions of 
some public officer or the conditions existing in some public institution. 

In all criminal cases (except impeachments) and in all civil suits at 
common law, where the amount involved is more than twenty dollars, 
the national Constitution requires that trials in the federal 

, , , 2. THE RE- 

courts shall be by jury.- TI>is jury, in criminal cases, must quiREWF.NT 
be selected from the state or district in which the crime is 

TRIAL 

alleged to have been committed. If liic offense is committed 
outside the limits of any state, the trial may be held and the jury selected 
wherever Congress shall by law direct. And no question of fact (as dis- 
tinguished from a que.stion of law), when tried and determined by a 
jury, may be retried m any higher court except by the same method. 
No higher court, sitting witliout a jur>', can ordinarily set aside any 


upset a conviction on the ground that the lower courts had made inadequate provision for 
counsel for the accused and invalidated an indictment because the county in which the indict- 
ment had been returned had failed for more than a generation to summon qualified Negroes 
for grand jury service. Powell v. Alabama, 287 U. S. 45 (1932), and Norris v. Alabama, 294 

u. s. 587 (1935)- 

^ Amendment VI. An “otherwise infamous crime” has been construed to be one to which a 
penalty of imprisonment for more than one year is attached. The Constitution makes an excep- 
tion to the requirement of a grand jury indictment in the case of persons serving in the military 
and naval forces of the United States. The distinction between presentment and indictment is 


no longer of any practical importance. 

* The constitutional right to a jury trial in criminal cases does not extend to certain mis- 
demeanors and it may sometimes be waived by the accused in the case of felonies. 
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SCOPE OF 
THIS RE- 
QUIREMENT. 


conclusions of fact reached by a jury in a lower court. But it can send the 
case back for a new trial, thus ordering a rcdctcrmination of the facts by 
a new jury. The Supreme Court of the United States, for example, sits 
without a jury. Consequently, it hears arguments on disputed points of 
law only; it does not hear witnesses or listen to the arguments of counsel 
concerning the facts of the case. Finally, the term “trial by 
jury,” as used in the Constitution, means a jury trial in 
accordance with the rules«of the common law. The right of 
trial by jury is guaranteed only to the extent that the common law has 
traditionally required it. Accordingly, there is no constitutional right to 
a jury trial in equity cases, or in cases involving contempt of court, or in 
cases where aliens have been ordered to be deported for illegal entry, etc. 
It is permissible, however, for Congress to provide for a jury trial in such 
cases if it sees fit, and it has provided for jury trials in cases of indirect 
contempt growing out of injunctions issued in labor troubles. 

A trial jury is a body of twelve qualified persons, selected either by lot 
or in accordance with other legally established methods, and sworn to try 
WHAT A impartially a particular case, rendering a true verdict 

TRIAL JURY thereon in accordance with the evidence. It i^ usually 
IS AND DOES, required that jjersons called for Jury service shall be 
qualified voters, but there is no necessary connection between the right 
to vote and the obligation of jury service. It is merely that the voters’ 
lists are commonly used in making up the roster of those called upon to 
serve. Certain classes are exempt by law from the obligation to serve on 
juries; the exemptions usually include physicians, attorneys, public offi- 
cials, teachers, and persons in the military and naval service. Persons 
summoned to serve at each term of the court arc known as veniremen, 
and they form a panel from which the twelve jurors are selected after 
due inquiry has been made concerning their impartiality and compe- 
tence. The parties to the trial have the right to challenge any member 
of the panel for stated cause. The right to challenge peremptorily, that is, 
without assigning any cause, is also granted under certain limitations. 
The selection of the jury is complete when twelve persons, against whom 
no valid challenge has been interposed, are duly sworn and assigned to 
places in the jury box. 

A trial jury hears such evidence as the presiding judge permits to be 
presented. The admissibility of evidence is a matter of law for the judge, 
not for the jury, to decide. But the value of the evidence, 
when once admitted, is a matter of fact for the jury to deter- 
mine. Most suits at law resolve themselves into questions 
concerning the relative credibility of evidence submitted by the opposing 


FUNCTIONS 
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TIIE V'ERDICT. 


sides. When the evidence has been presented and the arguments of 
counsel heard, the judge instructs or ‘‘charges” the jury on their legal 
duties and on points of law; and, in the federal district courts, he may 
also give his own opinion as to the weight of the evidence on any matter 
in controversy. This last point deserves emphasis because, in many of the 
state courts, a judge is not permitted to make any comment on the weight 
of the evidence. 

Jury verdicts in the federal cqurts must be unanimous.^ If the jury 
fails to reach unanimity after prolonged deliberation in any criminal 
case, it reports a disagreement and is discharged. Then the 
case has to be tried all over again, unless the federal 
pros(‘cutor decides that there is no likelihood of a conviction and con- 
sequently drops the case. This the prosecution has a right to do with the 
approval of the court. A presiding judge may set aside a unanimous 
verdict, other than a verdict of acquittal, if he finds that the jury has 
disregarded his rulings on points of law, or if he is satisfied that the 
verdict is clearly against the weight of the evidence, or if there has been 
any serious irregularity in the methods by which the jurors have reached 
their verdict. In such cases, the pre.^iding judge cannot himself render a 
different verdict, but merely orders a new trial. 

Certain other essentials of procedure in the federal courts arc pic- 
scribed by the Constitution. It is required that trials shall be speedy and 
public; that a person charged with crime shall be informed amvR 
of the nature of the accusation ; that he shall be confronted securities 
with the witnesses against iiirn, and shall have compulsory 
process for obtaining witnesses in his favor; and that no 
person in any criminal case shall b comfX'llcd to be a witness against 
himself. Finally, an accused person is entitled to have the assistance of 


counsel in his defense. Excessive bail must not be required, nor cruel 
and unusual punishments inflicted. In searching for evidence, no warrant 
may be issued, except upon j)robablc cause supported by oath and 
definitely deseribing the place to be searched or the persons to be 
arrested.^ All these requirements arc imposed by the supreme law of the 
land, and Congress has no power to set any of them aside. But they apply 
to the administration of justice in the federal courts only and have no 
relation to the procedure of the state courts, except insofar as they have 
been copied into the state constitutions, or except to the extent that 


‘ In some state courts a majority suffices to secure a verdict in civil trials. This reduces the 
likelihood of an indecisive trial. 

* For a detailed discussion of these various judicial limitations, sec John M. Mathews, 
The American Constitutional System (2nd edition, New York, 1940), CUps. xxiii and xxvii. 
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infringements may involve a denial of “due process of law” under the 
national Constitution. 

The constitutional protection of all accused persons against “second 
jeopardy” requires a word of explanation. “No person,” the Constitu- 
tion provides, shall be subject “for the same offense to be 
twice put in jeopardy of life or limb.” ^ The application 
of this rule is that when a person accused of crime has been 
tried in a federal court, and a verdict i;pndered, he cannot be tried again 
by any federal court for the same offense unless with his own consent. 
If the verdict is one of acquittal, it matters not that new evidence has been 
discovered; the first trial is conclusive and the matter cannot be re- 
opened. When an accused person is acquitted, moreover, the government 
has no right of appeal to any higher court on the ground that the trial 
was not fairly conducted. But if an accused person is convicted, an appeal 
can usually be taken or an application for a new trial made on his 
behalf. 

Instances arise occasionally in which the same act may be made the 
basis of two distinct accusations and trials, without placing a person twice 
in jeopardy, as, for example, the passing of counterfeit 
sro'^oF money, which is a statutory offense imdcr the laws of the 

THE United States and is also a fraud under the laws of a state. 

Selling shares in a fraudulent enterprise is an offense against 
the laws of the states, and, if it is done in interstate com- 
merce or through the mmls, it is also an offense against the laws of the 
United States. Sometimes, moreover, a single act may involve two 
offenses in the same jurisdiction, as, for example, driving a car at an 
excessive speed and driving while intoxicated. In such cases, an acquittal 
on one charge is not a bar to trial on the other. 

The insertion of these various limitations in the Bill of Rights is an 
indication of the jealousy with which Americans, in the closing years of 
SIGNIFICANCE eighteenth century, regarded the fundamental rights of 
OF THESE the citizen. They were not satisfied with the national 
Ltun-ATioNS. Constitution until these provisions had been added to it. 
They knew from experience in colonial times that legislatures and courts, 
as well as kings and governors, could become arbitrary and tyrannical. 
They desired to make certain that the citizen should have a square deal 
when brought to the bar of justice. Perhaps they went too far. They gave 
the offender more constitutional rights and privileges than he gets in any 
other country. 

Although not falling within the category of constitutional limitations 

* The archaic expresnon “life or limb” is now interi»cted as “life or liberty.” 
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on the procedure of the courts, mention may also be made here of the 
writ of habeas corpus, since its purpose is to give special 
protection to accused persons. Normally this writ may be habeas 
issued by any regular court of competent jurisdiction, 
federal or state, by virtue of its inherent judicial authority as a common- 
law tribunal. A person held in custody or deprived of his liberty by any- 
body whatsoever (e.g., a jziiler, a ship captain, a bailiff, etc.) may 
petition such a court for the writ. When issued, it is directed to the person 
or persons who hold the petitioner in eustody and, according to its terms, 
the prisoner must be forthwith brought before the court and reasons 
given for his detention. If these reasons satisfy the court — for example, 
if there is prima facie evidence that the prisoner is being legally held and 
that tlie proper steps are being taken to bring him to trial, he may be 
returned to custody. If, on the other hand, the reasons for his detention 
are deemed unsatisfactory, the court will order the prisoner's release. 
Thus, the writ of habeas corpus is the primary procedure by which a 
person unjustly deprived of his liberty can promptly regain it, or by 
which an accused person can be assured of lieing brought to trial within a 
reasonable time. That is why the writ of habeas corpus has often been 
called the cornerstone of Anglo-American liberty. 

The Constitution provides that the privilege of the writ of habeas 
corpus may be suspended in time of public emergency but does not 
indicate who may .suspend it. During the Civil War, Presi- 
dent Lincoln suspended it in various parts of the country on privu-ege 
his own responsibility; and .vas widely criticized for doing maybe 
so. Subsequently, the Supreme Court held that the President pended or 
does not possess this power of susp'insion unless Congi-ess 
authorizes him to exercise it.' The privileges of the writ may be denied 
under certain unusual circumstances. During the Second World War, 
seven Nazi saboteurs, who landed on American shores from a German 
submarine, were denied the privilege of the svrit by the Supreme Court 
after they had been brought to trial before a military commission. This 
denial wets apptu'ently based on the idea that they were part of an invad- 
ing enemy force, to whom the constitutional guarantees do not apply. 
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of Chapter IV explain in detail the organization and powers of the federal 
courts. Mention should also be made of five special studies, namely, S. E. 
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and J. N. Claybrook, Federal Courts (Charlottesville, Va., 1928). Attention should 
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THE SUPREME COURT AND THE OTHER 
FEDERAL COURTS 


No feature in the government of the United States has awakened so much curiosity 
in the European mind, caused so much discussion, received so much admiration, and 
been so frcqu(mtly misunderstood as the duties assigned to the Supreme Court and the 
functions which it discharges as the ark of the constitution. Yet there is really no mystery 
about the matter. It is not a novel device. It is not a complicated device. It is the simplest 
thing in the world if appro<iched from the right side. — Lord Bryce. 

The Constitution, as has been said, did not establish federal courts 
other than the Supreme Court, but merely provided that they might be 
set up by Congress. And Congress lost no time in taking 
advantage of its authority by enacting the Judiciary Act of of judicial 
1789, a statute which, with its numerous amendments, still orc.anka- 
forms the basis of the federal hierarchy of courts. It provided 
for district courts, circuit courts, and a Supreme Court. There were 
thirteen district courts at the outset; now there are eighty-four.* There 
were three circuit courts; today there are ten circuit courts of appeals.* 
The Supreme Court, as originally set up by Congress, had a chief justice 
and live associate, justices. The numh'r of associate justices varied during 
the next eighty years, but in i86g it was fixed at eight; and despite the 
determined effort made in the proposed court reorganization bill of 1937 
to enlarge the number, the Supreme Court still consists of the chief justice 
and eight associate jusfices. 

The chief justice of the United States and the as.sociatc justices of the 
Supreme Court arc appointed by the President with the consent of the 
Senate to hold office during good behavior and cannot be xhesdpreme 
removed except by impeachment. A member of the supreme court: how 
bench may retire, if he wishes, when he reaches the age of co*«tituted. 
seventy, or at any time thereafter; and, if he has served for a ccrt2iin 
number of years, he can retire with full salary. The court meets in its 

' This does not include four such courts in Alaska, Hawaii, Puerto Rico, and the Canal 
Zone. 

* From 1891 to 1 91 1 there were t>oth circuit courts and circuit courts of appeals. In the latter 
year the circuit courts were abolished. 
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new and stately building at Washington and its sessions, which begin on 
the first Monday in October, usually terminate in June. It has its own 
reporter, marshal, and other officials, determines what members of the 
bar may practice before it, and establishes its own rules of procedure. 

In the course of each year the Supreme Court of the United States 
decides approximately a thousand cases. It meets every weekday except 
HOW m Saturday and its sittings, which usually begin at noon, are 
BUSINESS continued, save for a short recess, until about four-thirty. 
IS DONE. gjjj justices constitute a quorum. If the justices divide evenly 

on a case, it is customary to order a rehearing. Daily sittings are mainly 
devoted to the oral arguments of attorneys, who also file printed briefs 
for the justices to study. Each oral argument is ordinciriiy limited to one 
hour, and interruptions from the bench in the form of questions are not 
uncommon. On Saturday of each week the justices confer in their own 
private room upon the ca.ses which have been argued. The various points 
presented to them in the oral arguments and in the printed briefs are 
discussed, and a decision is reached by majority vote. The chief justice 
then designates one of his asssociates to write the court’s opinion in full, 
although sometimes he assigns the task to himself. When lhi»has been 
prepared, there is a further discussion, with such changes in the wording 
as may be decided upon, and the document is then handed down to be 
printed as the decision of the courts It is made public at one of the court’s 
Monday sessions. Any justice who does not agree with the majority of the 
court may write a dissenting opinion, or a minority of the justices may 
join in submitting a dissenting opinion. If a justice agrees with the de- 
cision of the majority, but does not agree with the resisons which they 
give for it, he may write a “concurring opinion.” These decisions and 
opinions are printed in a series of Supreme Court Reports, which fill two 
or three volumes each year.' 

Cases may be brought before the Supreme Coujrt in either of two ways, 
by original suit or by appeal. The original jurisdiction of 
the Supreme Court, that is the authority to hear cases in the 
first instance, is limited by the Constitution to cases involving 
ambassadors and other public ministers and cases to which 
a state is a party. Even this limited field may be shared by 


HOW CASES 
MAY COME 

BEFORE n: 


1. BY 

ORIGINAL 

SUIT. 


^ The official reports of the Supreme Court were published each year prior to 1874 under 
the name of the o^ial reporter; since that date they have appeared as successive volumes of 
United States Reports^ the first volume being numbered as volume 91. The names of these court 
reporters were as follows: Dallas (1790-1800); Cranch (1801-1815); Wheaton (1816-1827); 
Peters (1828-1843); Howard (1843-1860); Black (1861-1862); Wallace (1863-1874). Hence, 
the manner of citing Supreme Court decisions as 2 Dali. 191, or 7 Wheat. 64, or 230 U. S. T05, 
for example. 
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Other tribunals, since Congress has stipulated that only in cases against 
ambassadors and other public ministers, and only in cases where, if 
a state is one of the parties, the other party is the United States, a 
foreign state, or a state of the Union, must action be begun in the nation’s 
highest tribumd. When cases of this nature come to the Supreme Court, 
they are likely to be important, particularly cases between states; but 
they arise infrequently and contribute very little business to the tribunal’s 
docket. , 

By far the larger part of the Supreme Court’s jurisdiction is appellate; 
in other words, it is made up of cases which have been appealed from the 
state courts or from the lower federal courts for the deter- 
mination of .some legal or constitutional point. Nowadays 
the usual procedure in bringing up a case on appeal is by 
writ of certiorari. This writ is a formal order by which a superior tribunal 
instructs a subordinate court to certify to it the record of any case which 
has been decided by the court below. The Supreme Court may issue this 
writ at its discretion. It cannot be claimed as a matter of right by the 
appellant. 

The popular notion that anyone who is not satisfied with the decision 
of the highest tribunal of his own state may carry his case before the 
United States Supreme Court is far from being in accord j 

with the facts. No litigant has a right to appeal from state to cases may 
federal jurisdiction except where the highest state court 
(a) has held valid some state law which is alleged to be in violation of the 
federal Ckinstitution, or of a law made by Congress, or of a treaty made 
by the United States, or (b) has held invalid a federal law or treaty. But 
since 1914, the Supreme Court has been given discretionEuy power to 
review the decision of a state court, if it secs fit, even when this decision 
has held a state law invalid on a question of federal right. Sometimes it 
consents to review .such decisions; more often it declines. 

At any rate, most controversies which begin in the state courts end 
there. If, however, a case has been decided by the highest state court, and 
an appeal is pennitted, this appeal g' Ks directly to the Su- appeals 
preme Court of the United States. No subordinate federal go from the 
court has any authority to hear and determine an appeal sta^toort 
from the highest court of a state on any matter. A large part to the 
of the Supreme Court’s work has nothing to do with the 
state courts. It mainly is concerned with the hearing of the united 
appeals which come up to it from the lower federal courts, states. 

Be it borne in mind, however, that nothing comes before the Supreme 
Court except as the result of an actual controversy. The court docs not 
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concern itself with hypothetical questions. It does not prepare “advisory” 
opinions for the guidance of public officials, as some of the supreme courts 
ONLY ACTUAL individual states. In 1 793, President Washington 

coNTRo- submitted to the United States Supreme Court a series of 

uo^^ER, twenty-nine questions concerning a proposed treaty, but 

ARE the justices respectfully declined to answer. Nor will the 

DEciDEo. court ptiss judgment upon political questions. The Con- 

stitution, for example, guarantees to .every state a “republican form 
of government.” But whether an existing government can be called 
republican in form is a pxjlitical question, the decision of which rests with 
the President and Congress, not with the Supreme Court. 


THE POWER OF JUDICIAL REVIEW 


As already indicated, the most distinctive attribute of the Supreme 
Court is its power of judicial review. This is the power to determine 
juDiaAL whether a law passed by Congress, or any provision in a 
review; how state constitution, or any law enacted by a state legislature, 
EXERCISED. Qj, other public regulation professedly having^he force 
of law, is in consonance with the Constitution of the United States. The 
power is incidental to the court’s authority to hear and decide such actual 
cztses as may come before it. In deciding such cases, it determines whether 
a particular statute, upon the validity of which the case may turn, is in 
conformity with the Constitution. If the court decides that the statute is 
not in conformity with the Constitution, it merely refuses to give effect 
to the statute in question. This effectively nullifies the statute, because 
thereafter neither the Supreme Court nor any inferior court will recog- 
nize it as law and enforce it. 

Many people have the idea that no court except the United States 
Supreme Court can declare a law of Congress to be unconstitutional. 

This is by no means the case. Any federal court, even a 

Tl{£ GOURTS * * * 

WHICH PCS- district court, can declare a law unconstitutional and dc- 
sEss THIS cline to enforce it. But such decisions are not final; they may 

POWER ^ * 

be appealed to the Supreme Court and reversed there. The 
correct way of stating the matter is to say that only the Supreme Court 
has final authority to declare a federal law unconstitutional. As regards 
laws passed by the state legislatures, moreover, the highest tribuneil in 
each state has a similar final authority to declare that these are not in 
conformity with the state constitution and are for that reason unconsti- 
tutional. When such decisions are made, the Supreme Court of the United 
States will not interfere with them. When somebody says that a law “has 
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been declared unconstitutional” he may mean either of two things: 
(i ) that it has been held contrary to the national Constitution, or (2) that 
it has been held contrary to a state constitution. In most cases, as a 
matter of fact, he means the latter. 

The power of judicial review over an act of Congress was first asserted 
by the Supreme Court in the case of Marbury v. Madison.* As pointed 
out in a previous chapter,* there were precedents for such 
action in the experience of the st^ates under the confedera- power be- 
tion, but the Constitution itself nowhere expressly grants yond dis- 
this power. Whether the court’s action was justified in 
assuming so great a power has been for many years a much discussed 
question. Whole books have been written about it. It would take an 
entire chapter to set forth, even in outline form, the pros and cons of a 
question which has now become one of puicly academic interest. For 
whether a right or a usurpation in its origin, the judicial supremacy of 
the Supreme Court over the laws of Congress, as well as over the con- 
stitutions and laws of the states, insofar as they conflict with the national 
Constitution, is now a fact, an indisputable fact. It is as clearly estab- 
lished as though it had lieen expres^y provided in the original document. 
Congress, the state legislatures, and the country have accepted it as a 
fait accompli for more than one hundred years. 

On the whole, the action of the court in thus asserting its power of 
judicial review has proved beneficial in its results. Had the court assumed 
a different attitude, the American constitutional system 

' ^2. ITS £X£R~ 

would have become a hydta-headed monstrosity of forty- cbe has 
eight rival sovereign entities. It could never have gained proved 
that strength and regularity of operation which it possesses 
today. In order to enforce a separation of powers between the executive 
and legislative arms of the government, and a division of powers between 
the state and the nation, there must be an arbiter to reconcile conflicts of 
jurisdiction. In order to protect individual liberty, there must be an 
arbiter between the government and the governed. The words of con- 
stitutions and laws arc never so clear as to preclude all chance of dispute. 
There must be some authority with final power to interpret them. Ac- 
cordingly, the powers of the courts, as Woodrow Wilson once said, 
"constitute the ultimate safeguard of individual privilege and of govern- 
mental prerogative.” ® The judiciary is the balance wheel of the whole 
system. 


* I Cranch 137 (1803). 

* See Chapter IV. 

® Constitutional Government in the United States (New York, 191 1), p. 142. 
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The power now exercised by the Supreme Court of the United States, 
moreover, is one which has been rarely exercised by the other high 
tribunals of the world. Until very recent years no court in 

IT IS ^ ^ 

ALMOST A any other land has openly ventured to nullify laws enacted 
tmiQUB by the highest legislative authorities. During the past 
quarter of a century, however, there have been some such 
decisions in a few Latin-American countries and in the British overseas 
dominions, such as Australia; but no cqurt in Great Britain itself has ever 
declared a national law unconstitutional, nor lias it the power to do so. 
That being the case, why is it essential or even desirable that the Supreme 
Court of the United States should possess this right of judicial review? 
The answer is threefold: first, the govtTnment of Great Britain is not 
based upon the principle of separating legislative and executive power. 
The executive in Great Britain is responsible to the legislature, that is, 
to the House of Commons. In the event of any difference between the 
two, the will of the legislature prevails. Second, there is in Great Britain 
no specific enumeration of constitutional privileges which arc guaran- 
teed to the citizen and with which parliament must not interfere. Hence, 
there are no civic rights which the' latter cannot impair if U sees fit. 
Finally, Great Britain is not a federation of states and hence there is 
no rigid division of powers between states and nation. In a word, the 
need for a judicial arbiter is vastly greater in the United States than 
in the nation with which comparisons are most commonly made. The 
appeal to analogy in this case has no relevance at all. Incidentally, 
it may be mentioned that in Australia, where there is a division of 
powers between the federal and state governments (as in the United 
States), the supreme court exercises the ix)wer to declare federal laws 
unconstitutional. 


Finally, while the authority exercised by the Supreme Court of the 
United States is not generally exercised in other countries, it seems to fit 
the American temperament. I’or it simply means that 

A IT FITS * ^ * 

TtaNA- Americans have adopted the practice of submitting to an 

TioNAL impartial tribunal, made up of eminent jurists, all great 

questions of governmental jurisdiction which aire liable to 
excite the passions of the people. If the rulings of the Supreme Court are 
not always agreeable to the popular sentiments of the day, it is because 
neither judicial nor public opinion is infallible. The doctrine set forth 
by Jefferson in the Virginia and Kentucky Resolutions that “as in all 
other cases of compact among parties having no common judge, each 
party (presumably each state) has an equal right to judge for itself’ 
would have utterly disintegrated the nation. Tlie Supreme Court, when 
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all b said, represents as near an approach to a strictly nonpartisan body 
as the makers of any government have been able to devise. 

One reason why the Supreme Court has managed to retain a large 
meeisure of public confidence, despite many unpopular decisions, can be 
found in its refusal to decide political questions. It has the court 
aJways taken the attitude that questions of expediency must and pubuc 
be left to the discretion of Congress. For example, it has held °onfidencb. 
that Congress and the President, pot the judiciary, must decide which of 
the two rival governments within the same state ought to have recog- 
nition.^ In another case, it declined to render an opinion as to the lawful 
duration of military occupation in Cuba, holding this to be “the function 
of the political branch of the government.” ® 

Individual members of the Supreme Court, moreover, have sanpu- 
lously avoided political entanglements. The justices, from the moment 
they ascend the bench, cease to be Democrats or Rcpubliczms and cut 
themselves off from all active participation in party politics. Not only 
that, but tliey abstain from any business connection, however remote, 
which might tend to impair their impartiality. When a justice is appointed 
to the Supreme Court, he even changes his investments (if he has any) 
into noncommercial securities so that he may not appear self-interested. 
People may question the advisability of allowing any nine men to exercise 
the great powers which the Supreme Court now possesses, but there are 
few who ever question the integrity of the justices. 

Although the preeminence of the Supreme Court in the American 
constitutional system has ocen generally accepted, criticism has fire- 
quently arisen over the manner in which it exercises its criticism 
authority. A perennial favorite for ihc shafts of the critics of toe 
has been its so-called “five-to-four decisions,” or decisions 
in which five of the justices hold a law unconstitutional firir” de- 
while four dissenters declare, it to be valid. In this way, it is visions. 
argued, a single justice, who holds office for life and is not responsible to 
the voters, may set aside the action of Congress and the President, both 
of whom are the people’s representatives. The court’s critics like to harp 
upon this alleged “one-man tyranny” as an undemocratic arrangement 
which ought to be terminated without delay. 

Two things can be said in reply to this contention. In the first {dace, 
very few laws of Congress have ^en declared unconstitutional by a close 
vote of the justices. There have been only a handful of such 
cases in the whole history of the court, and of these even 
fewer were of any substantial importiince. In the second 

» Luther V. Borden, 7 Howard i (1848). *Nccly v. Henkel, 180 U. S. 109 (1901). 
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place, no statute of Congress has ever been declared unconstitutional by 
the action of a single judge. No “one-man decision” has ever been made 
by the court. To make a majority decision takes one man plus enough 
others to form a majority. It is true, no doubt, that a five-to-feur decision 
could not be made without the vote of the fifth judge; but neither could 
it be made without the votes of the other four. A similar situation exists 


in the Senate, where the Vice-President, who is not a member of that 
body, may cast the deciding vote; and, in the House of Representatives, 
where important legislation has been passed by a majority of one, that is, 
by the casting vote of the Speaker. Was this also “one-man tyranny”? 
Manifestly not, for it takes half of those voting in each house to make the 
casting vote a majority. 

Nevertheless, the one-man argument seems to carry weight with a 
large number of people, and plans for limiting the authority of the court 
have been brought forward. It has been suggested that a 
m°Hi^RE- two-thirds vote or even a unanimous vote of the justices 
QUIREMF.NTS ought to bc madc requisite for declaring a national law 
OF VOTES IN unconstitutional. But this would hardly accomplish the 
end in view. Some one judge would still hold tha balance. 
One judge would determine from time to time whether the necessary 
two thirds, or the necessary unanimity, could bc had. F<‘wer laws would 
be declared unconstitutional no doubt; but close decisions (including 
one-man decisions) would continue to bc given. We require trial juries 
to be unanimous in criminal cases, and our experience has shown that 
one juryman, by holding out against the other eleven, can keep a de- 
fendant from being acquitted or convicted. 

A more serious criticism of the court's power alleges that its decisions 
on constitutional questions have often clogged the wheels of progress and 
prevented the valid enactment of economic and social 
reforms. This complaint has been made on many occasions 
COURT BARS during the past hundred and fifty years, not merely by 
PMGREss carping critics but by the nation’s leaders. Presidents 
Jefferson, Jackson, and Lincoln, as well as Franklin 
D. Roosevelt, are among those who publicly condemned certain decisions 
of the court on this score. Yet in looking back over the nation’s history, 
will anyone assert that we would have been better off if the Supreme 
RESULTING Court had never taken the stand which it took in Marbury 
PROPOSALS V. Madison, but had surrendered to Congress the unfettered 
OR LmiT*” right to decide the constitutionality of its own laws? Or, on 
THE POWER the whole, would we be better off in the future? That is the 
OF REVIEW. question to be considered in connection with proposals 


CRITICISM 
THAT THE 
COURT BARS 
SOCIAL 
PROGRESS. 


RESULTING 
PROPOSALS 
TO ABOUSH 
OR LIMIT 
THE POWER 
OF REVIEW. 



THE SUPREME COURT AND OTHER COURTS 575 

to adopt a constitutionEtl amendment taking away the court’s power of 
judicial review. A less drzistic proposal is to amend the Constitution 
in such way as to provide that when a measure has been held uncon- 
stitutioncil by the Supreme Court it shall then be resubmitted to Con- 
gress and, if sustained by a two-thirds vote, it shall be deemed in full 
force and effect, the court’s decision notwithstanding. Both the foregoing 
proposals, however, have lost much of their strength in recent years for 
reasons which will be explained in the next few paragraphs. 

The most recent and probably tlic most powerful attack ever laimched 
against the Supreme Court because of its alleged conservatism occurred 
in 1Q37 after it had rendered decisions which invalidated 
certain laws which had been enacted as part of President vwai, of 
Roosevelt’s “New Deal.” In quick succession the court held attacks on 
unconstitutional the National Industrial Recovery Act, the 
first Agricultural Adjustment Act, the Guffey Coal Act, a railroad pen- 
sion act, and a state minimum wage law. These decisions, following 
right on each other's heels and dealing with highly controversial issues, 
provoked the sharpest kind of public debate. In the endeavor to strike 
while, the iron was hot, President Roosevelt secured the 
introduction into Congre.ss of a court reorganization bill, keorganiza- 
One section of this measure authorized the President (with bill 
the consent of the Senate) to appoint one additional justice 
for every member of the existing Supreme Court who had reached the 
age of seventy without retiring, the numlicr thus appointed to be not 
more than six. Under this p . oposal, the total number of justices (assum- 
ing that none of the existing justices then over seventy retired immedi- 
ately) would have been raised from nine to fifteen. The Constitution, it 
should be mentioned, places no limit upon the numl»er of justices. It 
gives Congress full power to determine this. Taken at its face value, the . 
proposal merely aimed to rejuvenate the court by an infusion of new and 
younger members. Buf a large body of opinion, both in Congre.ss and in 
the country, pounced upon the suggestion as a deliberate attempt to 
“pack” the Supreme Court with justl. its who would reverse the trend of 
the court’s previous decisions. In the end, Congress rejected the propo.saI 
to enlarge the court in this way. 

There is, of course, no way of avoiding conflicts of this sort; and one 
can be reasonably certain that they will recur. Yet it Is significant that 
the court has always come through them successfully and 
continues to act as the great umpire of constitutional issues ternative 
as well as the protector of those rights which are guaranteed Jwiciai. 
to individuals and to minorities by the supreme law of the 
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land. When the sober second thought of the nation has been brought to 
bear upon this whole question, it is generally realized that whatever 
dissatisfaction may arise over the court’s exercise of its great power, there 
is no workable substitute for it. The only alternative is to give Congress 
more power, or complete power, to determine the constitutionality of its 
own laws. That, to be sure, would be a practicable step, but it would also 
be a step towards the abolition of several features which have marked the 
American system of government from the beginning — zunong them the 
separation of powers, the reserved sovereignty of the states, and the 
constitutional protection of private rights. 

In this connection it is appropriate to point out that the activity of the 
Supreme Court in invalidating legislation, especially national legislation, 

has been much exaggerated in the public mind. There is a 

NUMBER OF . . . .1 , 

LAWS HELD common impression that the court bowls over an act of 
uNcoNSTi- Congress every few days. But in the entire history of the 

TLITIONAL / 

tribunal, covering more than a century and a half, fewer 
than a hundred federal laws have been held invalid. It is true that many 
of these have been measures of iiigh importance, and the court’s decisions 
have sometimes affected in a fundamental way the course of political 
development. On the other hand, it should not be forgotten that at least 
a thousand times as many congressional statutes have encountered no 
judicial barrier. So it is quite misleading to use the term “judicial veto” 
in the sense that we speak of the executive veto. President Cleveland, for 
example, vetoed more actions of Congress in a single term than the 
Supreme Court has invalidated in more than a hundred and fifty years. 


PERSONNEL AND PHILOSOPHY 

The Supreme Court of the United States began its work in 1790 with 
John Jay as its first chief justice. ^ He had with him five associate justices, 
EARi Y HB- tnore than were really needed to handle the small amount of 
JURY OF THE busincss which came before the court. At its first meeting 
COURT, cases appeared; the court appointed a clerk and then 

adjourned for lack of anything else to do. During the initial ten years of 
its history, the court decided only six cases involving questions of con- 
stitutional law; and, when John Marshall became chief 
justice in 1801, there were only ten cases awaiting him on 
the docket. Thus far the court had not exercised any great 
influence on the nation s political development. Its most important 


ITS CHIEF 
JUSTICES. 


^ The correct title is “Chiei Justice of the United States,” not “Chief Justice of the Supreme 
Court.” 
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decision upon a constitutional question, moreover, had created a storm 
of protest and had been set aside by the action of the states in adopting 
the eleventh amendment.^ The prestige of the court was relatively small, 
and a position upon its bench during these early years was regarded as 
less attractive than the post of a g^jvernor or senator. Chief Justice Jay, 
for example, resigned from the Supreme Court in 1795 to serve as 
governor of New York. 

During the next few years the position of chief justice was bandied 
about somewhat; but in 1801 John Marshall was given the reins and he 
held them firmly for more than three decades.* Bom in 
Virginia, he saw service as a captain in the Revolutionary 
anny when only twenty-one years of age. While still a 
young man he studied law and entered politics, like so many other young 
Southerners of his day. Although not one of those who framed the federal 
Constitution, Marshall was a member of the Virginia convention which 
ratified it in 1 788, and was on intimate terms with some of those who had 
a hand in its making. He declined tlie post of attorney general in Wash- 
ington’s cabinet, but was elected to Congress and later became secretary 
of state under John Adams. Marshall was appointed chief justice in the 
outgoing days of this administration, only a few weeks before tiie in- 
auguration of Jefferson. 

This great chief justice was a Federalist in the original sense of the 
term, a believer in a strong central government, and he lost no oppor- 
tunity of making his influence felt in that direction. When 
. , /. . . , . HBCfJNSn- 

he took office, the powers of the national government under tutional 

the Constitution were not sharply defined; scarcely a clause views and 
of the Constitution had been subjected to judicial inter- 
pretation. To the work of making it “efficient,” however, Marshall and 
his associates promptly set their hands, A succession of great decisions 
during the next thirty years not only cleared the constitutional horizon, 
but enormously strengthened the lawmaking arm of tlic national govern- 
ment and incidentally raised the court to a position of great authority.® 

John Marshall was not only a great jurist but a great statesman, and 

* Chisholm v. Geor^a (1793). See pp. 552-553. 

* On Jay’s tesignation John Rutledge was named chief justice and assumed the office, but 
was not confirmed. Then the post was offered to William Cushing, who was already an asso- 
ciate justice, but he declined it. Oliver Ellsworth was then (1796) appointed and confirmed. 
He resigned In 1800. Then came John Marshall (1801-1834) and Roger B. Taney (1836- 
1864), followed by Salmon P. Chase (1864-1873), Morrison R. Waite (1874-1888), Melville 
W, Fuller (1889-1910), Edward D. White (1910-1921), William H. Taft (1921-1930), Charles 
Evans Hughes (1930-1941), Harlan F. Stone (1941-1946), and Fred M. Vinson (1946-). 

* For an exhaustive account see Albert J. Bev^dge, iff John Marshall (4 vob., Boston, 

1916-1919). 
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he had the advantage of a clean slate to write upon. There was as yet 
THE MAN train of decisions to hamper the court’s freedom, no 

AND HIS doctrine of stare decisis^ for there were no decisions to let 
stand. On the other hand, his task was one of great difficulty, 
for the period through which he guided the Supreme Court was critical 
in many ways. The issues which came up for adjudication were ones 
which had created widespread public interest, and the court, on several 
occasions, had to take a stand which aroused strong resentment. State 
officials everywhere looked with suspicion upoti what seemed to be a 
steady encroachment upon state powers. During his thirty-four years of 
service, Marshall wrote the decisions of the court upon no fewer than 
thirty-six questions of constitutional law.^ 

Under Marshall’s leadership the court first undertook to assert its 
place as the guardian of the Constitution, with authority to invalidate 
any law, whether state or federal, which contravened the 
provisions of this instrument. The great chief justice also 
enunciated and maintained two outstanding principles 
of constitutional construction: in the first place, he insisted 
that every power claimed by Congress must be articulated 
to some provision of the Constitution, the onus of finding 
an express or implied grant of power being imposed upon 
the federal authorities. But, in the second place (and here 
is where he made his great contribution), Marshall held 
that any grant of power, when once found, should be 
interpreted liberally, giving to Congress all reasonable discretion as to 
how the authority should be exercised. 

“No other man,” says Lord Bryce, “did half so much either to develop 
the Constitution by expounding it, or to secure for the judiciary its 
LORD rightful place in the government as the living voice of the 

bryce’s Constitution. No one vindicated mor<\ strenuously the duty 

ESTIMATE. Qf court to cstabUsh the authority of the fundamental 
law of the land; no one abstained more scrupulously from trespassing 
on the field of executive administration or political controversy. The 
admiration and respect which he and his colleagues won for the court 
remain its bulwark: the traditions which were formed under Jiim have 
continued in general to guide the action and elevate the sentiments of 
their successors.” * 


ESTABLISH- 
MENT OF 
JUDICIAI. 
REVIEW 
UNDER HIS 
LEADERSHIP. 

HIS PRIN- 
CIPLES OF 
CONSTITU- 
nONAL CON- 
STRUCTION. 


^ These include such great landmarks as Marbury v. Madison, McCulloch v. Maryland, 
Gibbons Ogden, and the Dartmouth Ciollege Case. For a brief review of these decisions, 
see William B. Munro, The Makers of the Unwritten Constitution (New York, 1930}, pp. 53-B4- 
* The American Commonwealth^ Vol. 1 , p. 268. 
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Marshall died in 1835 after having firmly laid the foundations of the 
Supreme Court’s power. His successor, Roger B. Taney of Maryland, 
was a man of different stripe, a disciple of Andrew Jackson, , 

and a stanch exponent of the states’ rights doctrine. Under sucxzssor; 
Taney’s guidance there was a reaction against the centraliz- Roger b. 
ing of powers in the federal government. Taney’s most 
notable decision was delivered in the Dred Scott Case (1857). In this 
instance, the court applied rules of strict construction to the powers of 
Congress, even within the territories, by holding that Congress had no 
right to prohibit any citizen from owning slaves in such areas. ‘‘No word 
can be found in the Constitution,” said 1 aney, “which gives Congress a 
greater power over slave property, or which entitles property of that 
kind to less protection than property of any other description.” In some 
of its other decisions during the early years of the Civil War, moreover, 
the court seemed to be placing obstacles in the way of a full exercise of 
the national government’s powers. 

Following the Civil War and the disappearance of the older issues of 
slavery and states’ rights, the court became mainly concerned with the 
solution of legal issues arising oat of the extraordinary 

^ THE COURT 

economic and social advances which the nation made in the and the 
next six or seven decades. The successors of Marshall and new 

• • • ORDER 

Taney, jurists such as Melville W. Fuller, Edward D. White 
and, more recently, William H. Taft and Charles Evans Hughes, pre- 
sided over a court which became increasingly concerned with questions 
of industry, trade, and social welfare. The great decisions during these 
decades have pertained to the regulation of corporate business, with 
taxation, labor questions, welfare legislation, and the expansion of 
governmental activities into the icalm of business. They have been 
decisions which, because of their eflect upon the pecuniary interests of 
various groups in American society, have often engendered public debate 
and criticism; and they have required a breadth of knowledge in the 
field of the social sciences beyond what is normally acquired in the study 
and practice of the law. Nevertheless, it can fairly be said that, although 
the Supreme Court has occasionally taken a legalistic view of great 
economic and social issues, it has adapted itself surprisingly well to 
rapidly changing conditions. This is not to imply that (as Mr. Dooley 
once jocularly remarked) “the Supreme Court keeps its eye on the elec- 
tion returns,” but simply that its justices have been, almost without 
exception, men of sense and discernment. 

In addition to the chief justices, other jurists of high eminence have 
adorned the supreme bench during its life of nearly eight-score years. 
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Amoi^ its earlier associate justices were several of the “Fathers” them* 
selves — John Rutledge, James Wilson, Oliver Ellsworth, John Blair, 
and William Paterson. They interpreted the work that they themselves 
had done. Later, during the first half of the nineteenth 
century, Joseph Story served his long term , of thirty-four 
years (1811-1845). Story is rightly regarded as the classic 
expounder of the Constitution, and his elaborate commentaries on it 
continue to hold the admiration of legal scholars at the present day.- 
Next to Marshall, moreover. Story had the largest influence in shaping 
that notable series of decisions which put vitality into the strip of parch- 
ment on which the nation was founded. Others whose names stand out 
conspicuoasly on the roll of the justices are Salmon P. Chase, Stephen 
J. Field, John M. Harlan, Horace Gray, Louis D. Brandeis, Benjamin 
N. Cardozo, and Oliver Wendell Holmes — all of them notable per- 
sonalities. The last-named justice gained a unique place on the roll of 
great American jurists by reason of his skill in writing decisions which the 
ordinary layman could read, understand, and enjoy.* It is a great art to 
combine law and logic with good literature. 

The work of the Supreme Court is far more difficult, and moare exact- 
ing, than the average citizen imagines. To him it is merely a matter of 
reading the Constitution and telling the people what it 

DimCTILTY I ,,, 

OF THE means. But the Constitution is not merely a set of verbal 

court’s formulas which, once interpreted, bear that meaning for all 

time. The meaning of its clauses is not to be understood by 
taking the words in one hand and a lexicon in the other. Every provision 
in this document must be construed as a dynamic affair, related to the 
times emd circumstances in which it is applied. As industrial technique 
and our ways of life change with each generation, the constitutional pro- 
visions must be harmonized with the.se altered conditions. If the Coasti- 
tution were a static affair, a series of inflexible provisions set down on 
paper, it would have been discarded through sheer necessity some years 
ago. But, as Marshall once said, it is a document that has to be freely 
adapted “to the various crises in human affairs.” ® 

This does not mean, of course, that changes in the interpretation of 
constitutional provisions are made lightly, or in obedience to judicial 
THE DOC- caprice. When the Supreme Court has once made a ruling 
TRINE OF of law, this ruling becomes a precedent and will be generally 
adhered to in future cases of the same nature. This is known 


Stare decisis. 


^ Commentaries on the Constitution of the United States, in two volumes. There have been many 
editions. 

■Alfred Lief (editor), The Dissenting Opinions oj Mr, Justice Holmes (New York, 1929). 

■ For a further discussion, sec H. L. McBain, The Living Constitution (New York, 1927). 
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as the principle of stare decisis — stand by the decision. The burden of 
proof is on those who ask tliat the rule be changed. And were it not for 
this principle, no lawyer could advise anyone with a reasonable assurance 
of being right. So the Supreme Court does not often reverse its stand; 
nevertheless, there have been some notable instances of such reversal. 
For example, it decided in 1880 that an income tax might be levied by 
Congress without apportionment among the states, and fourteen years 
later it ruled that such t2ixcs must,be apportioned.^ On another occasion, 
the court decided that Congress could not constitutionally enact a law 
making paper money a legal tender in payment of debts which had been 
incurred before the passage of such legislation.® A year later, with ehanges 
in the personnel of the court, it upset this decision and held that Congress 
did have power to pass such legislation.® More startling still was the 
reversal of judicial attitude which came towards the end of the 1930’s 
when, owing to a series of resignations and deaths among the justices, 
the court found itself with a majority of newly appointed members. 
Thereupon it rendered a series of decisions sustaining various acts of 
Congress which would hardly have gained the court’s approval a few 
years earlier. And within very recent years it gave a notable illustration 
of its willingness to reverse itself by ruling that the business of insurance 
comes within the scope of congressional authority to regulate interstate 
commerce, thus setting aside a decision to the contrary which had stood 
firmly for seventy-five years.* 

But when the court desires to modify a prior decision, there arc ways 
of doing this other than by a trank I'cvcrsal. No two cases are exactly 
alike when they come up for trial; hence, a later case can be 
differentiated from an earlier one ;md a different ruling 
made. Thus the court once held that Congress could impose fkrentia- 
a prohibitive tax on oleomargarine when shipped in inter- 
state commerce; then, some years later, it ruled that a 
similar tax could not be imposed by Congiess on profits from the products 
of child labor shipijcd from one state to another.® 

This right to change its attitude, cither openly or by indirection, is one 
of the things which enables the Supreme Court to keep the Constitution 
endowed with resiliency. In matters strictly affecting rights of life, 
liberty, and property, it is obviously essential that the interpretation of 

> Sec pp. 370-37* • 

> Hepburn v, Griswold, 8 Wallace 603 (1869). 

» Knox ». Lee, 12 Wallace 457 (1870). 

‘ Sec the decision in United States v. Southeastern Underwriters’ Association, 32a TJ. S. 533 
(1944), reversing Paul v. Virginia, 8 Wallace 168 (1869). 

* The court refused to regard the child labor tax as a bona fide revenue measure. 
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INADVISA- 
BILITY OF 
FOLLOWING 
PRECEDENTS 
TOO 

STRICTLY. 


the law shall not be subject to frequent and capricious changes. Other- 
wise all individual rights, contracts, and business relations would be 
clouded by uncertainty. But where issues of public policy 
are concerned, the rigid application of stare decisis would 
slow down the machinery of social progress. In court de- 
cisions, as in all other expressions of human judgment, a 
reverence for the past may be carried too far. It is the 
function of the judiciary to facilitate social progress, but in an orderly 
way. A court should not reverse its own decisions, therefore, until it is 
satisfied that greater justice than injustice will be done by such action. 

It has been mentioned that the Supreme Court of the United States, 
unlike the supreme courts in some of the states, does not render advisory 
judicial opinions. In many ways this self-imposed restriction 
visoRY has been unfortunate. It means that, in many cases, the 

OPINIONS court sometimes does not render a decision on the consti- 

DESl R AB T .1?- ^ 

tutionality of a law for a year, or even for several years, after 
it has been passed. Then there arc omelets to be unscrambled. The Na- 
tional Industrial Recovery Act of 1933 was not held unconstitutional 
until 1935; meanwhile, millions of employers had changed their^cthods 
in conformance with its provisions.^ It has been suggested that Congress 
might provide, by an amendment to the judiciary act, for the rendering 
of advisory judicial opinions by the Supreme Court whenever requested 
by the President or by resolution of the national legislature. In that way 
the unconstitutionality of a proposed measure could be pointed out in 
advance, as is done by the highest court in some of the states.* But it may 
well be doubted whether the Supreme Court would hold itself required 
to give advisory judicial opinions, even if Congress empowered or even 
directed it to do so. 


THE LOWER FEDERAL COURTS 

t 

Next, below the Supreme Court, comes the circuit court of appeals. 
The territory of the United States is divided into ten circuits, each circuit 
THE ciKoorr containing several adjacent states. There is a circuit court 
COURT OF of appeals for each of these ten circuits, such courts having 
APPEALS. to six judges, but two judges are always required 

as a quorum for the hearing of cases.* The circuit court of appeals in each 
circuit holds sessions at various cities, hearing appeals from the district 
courts as well as firom the rulings of administrative bodies, such as the 
fedoral trade commission. These circuit courts of appeals have no original 

» See pp. 444-^. * Sec p. 735. 

* In caae of a tie the issue may be certiEed to the Supreme C!ourt for decision or instructions. 
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jurisdiction, that is, they hear no cases in the first instance. In many 
cases, where no issue relating to the constitutionality of a law is raised, the 
circuit court of appeals has final authority. Thus, they serve to stem the 
flow of appeals which would otherwise clog the docket of the supreme 
tribunal at Washington. But when a circuit court of appeals (in any case 
coming before it on appeal from a lower federal court) declares a state 
law unconstitutional, an appeal may be carried to the Supreme Court 
of the United States. In other c^scs, the right of appeal depends upon 
the willingness of the Supreme Court to review the issue. This it ordi- 
narily does where the casse raises significant questions involving the 
federal Constitution or laws. 


Then come the federal district courts. The entire territory of con- 
tinental United States is divided into eighty-four districts. Each state 
constitutes at least one district, while the more populous the federal 
states have two, three, or even eight, within their bound- district 
aries. In a few cases, a district is made up by taking portions 
of two or more states. When there is more than one judge in a district, 
each holds court simultaneously; they do not sit together. This expedites 
the handling of business. Judges can also be shifted temporarily from one 
district to another, whenever such action becomes desirable through 
pressure of litigation. 

A federal district court holds two or more sessions each year, sometimes 
sitting at various places within the district. It is a court of first instance, 
and the only federal court in which a jury is used. Most of 
the cases which come directly within the federal judicial 
power are tried in one of these district courts and the great majority of 
them end there. Every district com t has its United States attorney and 
United States marshal, appointed by the President with the concurrence 
of the Senate. The function of the district attorney is to act as the repre- 
sentative of the nation in prosecutions before the court. The marshal 
executes the court’s orders and judgments, attends to the service of its 
writs, and is its general executive officer. Both are under the direction of 
the federEil department of justice. Each district court also has a federal 
commissioner who conducts the preliminary hearing in criminal ca.scs 
and decides whether an accused shall be held for the grand jury. 

All federal courts discussed up to this point are sometimes called 
“constitutional” courts because they are established by CJongress under 


the iudiciary article (Article III) of the Constitution. But, 

' THE SPECIAl 

in addition, there are certain special courts which are com- or "leob- 
monly called “legislative” tribunals, because they have lat^” 
been established by Congress under some specific grant of 
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legislative power conferred in Article II of the Constitution. To these 
special courts the constitutional provisions as to the appointment and life 
tenure of judges, as well zis the guarantee against reduction of their 
saltu'ies, do not extend. 

First among these special courts is the court of claims which consists 
of a chief justice and four associate justices appointed by the President. 

It has been set up because no one possesses the right to sue 
OT ciTi^ the United States in the regular courts without its consent. 

As it did not seem fair to deny all redress to citizens who 
might have just claims against the federal government, this special court 
was created to hear and determine the merits of such claims, particularly 
those arising out of contracts. In certain cases there is a right of appeal to 
the Supreme Court. When the decision is against the government, an 
appropriation for the amount of the award is made by Congress as a 
matter of course. It should be understood, however, that the court of 
claims does not possess authority to entertain all suits against the United 
States. It has jurisdiction only over such classes of claims as Congress has 
allotted to it. 

Then there is a customs court (in reality it is a board of appraisers) 
which meikes rulings on controversies as to valuations and duties arising 
under the tariff. It has nine judges. Its rulings are subject 
to review by a court o( customs appeal comisting of five 
judges; and its decisions, in turn, are in certain exceptional 
ca.ses subject to review by the Supreme Court. Somewhat strangely, the 
court of customs appeal is given the right to hear appeals from decisions 
made by the patent office and, con.sequenlly, its name was changed in 
1929 to the court of customs and patent appeals. There is also a tax court 
of the United States with fifteen judges which hears and decides con- 
troversies arising out of the internal revenue laws. 

Courts in the District of Columbia, Hawaii, Al^ka, and Puerto Rico 
are also special courts. They have been established by Congress through 
its constitutional power to provide for the government of the 
national capital and the territories. From these special 
territorial courts, appeals are sometimes carried to a circuit 
court of appeals or to the Supreme Court. Under the so-termed Philip- 
pine Independence Act of 1934, the United States Supreme Court was 
also given the right to hear appeals in certain instances from the courts of 
the Philippine Commonwealth. 

Recent years have witnessed the adoption of several noteworthy re- 
forms in the internal tidministration of the federal judicial system. One 
of these was the creation in 1922 of an annual judicial conference pre- 


OTHER 

SPECIAL 

COURTS. 
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sided over by the chief justice of the United States and attended by 
senior circuit court judges and occasionally by other federal 
judges and officials as well. This conference considers all 
sorts of matters relating to the work of the federal judiciary, 
including suggestions for relieving crowded dockets and 
reforming the rules of judicial procedure. It makes recom- 
mendations to Congress for such legislation as will carry these 
reforms into effect. As presiding officer of the conference, 
the chief justice has thus been given a degree of super- 
vision over the entire judicial system. Still another important reform 
was the establishment in 1939 of an administrative office 
of the United States courts, the director of which is ap- ktrauve 
pointed by the Supreme Court. Under the supervision of the office of 

• • ■ • ^ THK COURTS 

senior circuit court judges, this office handles the financial 
and bookkeeping details as well as much of the routine administrative 
work incidental to the operation of the lower federal courts. It also keeps 
the supervising judges informed of the volume of business in the various 
courts, the state of their dockets, etc. Likewise, it provides the federal 
courts with equipment and supplies. Finally, it has the function of 
auditing the accounts of court officials and employees, llie establishment 
of this office has relieved the judges of the responsibility for handlii^ all 
manner of routine details. 

In the constitutional courts of the federal system, the judges are ap- 
pointed for life or during good behavior. They arc removable only by 
impeachment before the Senate of the United States. Their 
salaries may not be diminished during their tenure of office. 

The rule covering these matters cannot be paraphrased 
into any clearer or more concise language than that of the 
Constitution itself: 


PROTECnONS 
FOR THE IN- 
DEPENDENCE 
OF THE FED- 
ERAL COURT'S. 


The judges Ixith of the supreme and inferior courts shall hold their offices 
during good behavior, and shall, at stated times, receive for their services a 
compensation which shall not be diminished during their continuance in office. 

But this does not mean that Congress has no control over the courts. 
It can reorganize, or even abolish, any federal court except the Supreme 
Court. Even in the case of the Supreme Court, it can increase the number 
of justices and thus change the character of the court. Congress could not 
reduce the existing number of justices by dismissing some of them, but 
it would be allowable to provide thfit vacancies shall be left unfilled until 
a desired reduction is accomplished. Moreover, Congress can alter the 
power of the Supreme Court to hear appeals, for (as already pointed out) 
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the Constitution provides that the Supreme Court “shall have appellate 
jurisdiction . . . with such exceptions and under such regulations as 
Coi^ess shall make.” * Finally, there is no way in which the judges in 
any federal court can obtain their salaries except by means of a congres- 
sional appropriation, and no court can mandamus Congress into making 
an appropriation for this or any other purpose. The federal courts are 
not independent in the sense that the people, through their representa- 
tives, have no control over them. 

Some years ago the writer was listening to the discussion of an adjudi- 
cated case in a law school classroom. The decision in this particular 
instance appeared to have been in accord with the plain 
intent of the law, but obviously unjust to one of the suitors. 
‘‘That may be good law,” suggested one of the students, 
“but it isn’t justice!” “That may be true,” replied the professor, “but 
if justice you want to study, go over to the divinity school; it’s law 
we’re studying here.” This reply amused the class, of course; but the 
student was merely making the sort of comment that most laymen would 
have made under the circumstances. We speak of our courts as courts of 
justice, and it is justice that the average layman expects them to ad- 
minister. He forgets that what judges are sworn to administer is the law. 

Yet the whole purpose of the law is to establish justice. Its design is to 
ensure every man a square deal. Of, course the law does not always suc- 
ceed in achieving this end, for it is the product of human activity and as 
such is subject to human deficiencies. A self-evident proposition it is, or 
ought to be, that when the provisions of a law are. clearly unjust, no 
judge can wring justice out of them without violating his oath to ad- 
minister the law without fear, favor, or affection. He may interpret the 
written words broadly or narrowly, thus providing some leeway in the 
interest of jastice, but he cannot disregard the obvious intent of consti- 
tutions or statutes. He cannot declare that property belongs in justice to 
one man w'hen by the provisions of the law it clearly belongs to another. 
Many of the “unjust decisions” which arouse the ire of people from time 
to time should therefore be blamed upon the lawmakers and ultimately 
on the voters who choose these lawmakers. The people send inexperi- 
enced and dull-witted men to represent them in Congress, or in the 
state legislatures; these representatives enact some ill-advised law; the 
judges then apply its plainly written provisions; and the result is an 
indignant outcry against the autocracy of the courts. What are judges for, 
the unthinking ask, if not to administer The answer is that tq 

require the judges to administer what they believe to be justice, even in 

^ Article III, Section 2, paragraph 2 . 
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disregard of constitutions and laws, would be the very essence of autoc- 
racy. There would be no surer way to abolish a government of laws and 
substitute a government of men. 
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CHAPTER XXXVI 


THE AMERICAN PHILOSOPHY OF GOVERNMENT 

Nothing appears more surprising, to those who consider human afiairs with a philo- 
sophical eye, than the ease with which the many are governed by tlie few. — David 
Hume, 

The study of American government must be primarily concerned 
with facts; because the true character of a government is determined by 
its practices rather than by its philosophy. Accordingly, 
this book has devoted most of its pages to the task of setting 
forth the actualities of the American political system. As come the 
in every other scientific exploration, the study of govern- qo^rnment 
ment should begin by laying hold of the visible phenomena. 

With these in hand it should proceed to the uncovering of facts which 
are not so plainly in sight. An acquaintance with the rezilitics should 
thus precede, rather than follow, any discussion of the philosophy on 
which American government Ls assumed to be based. The design can 
be better understood after a careful inspection of the structure. 

Yet the design of a government, in other words, the philosophy un- 
derlying it, is by no means unimportant. It exerts a continuous and 
considerable influence upon the workings of the piolitical 
mechanism. And political theories, or points of view, have 
unquestionably had a large part in directing the evolu- 
tion of Americjm go<^cmmcnt. They have lieen in the back of men’s 
rninrls during every discussion of governmental organization and 
methods. The American citizen has a philosophy of government, and 
it gives a very definite cast to his political thought, although its prin- 
ciples are not always clear in his own mind. To the extent that the 
citizen gets hold of them, however, they become mental stereotypes and 
influence his attitude on all questions of public p)olicy. These principles, 
when together, formulate a creed to which the citizen gives a 

more or less consistent allegiance,. in spite of his realization that some 
of its contents no longer fit the times or the circumstances. 

In other words, the thought of the people is heavily colored by a 
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political fundamentalism. Certain formulas of free government are 
poNDAMEN- accepted as gospel by the great majority of Americans 
TALisM IN without much regard to their rationality. If you have 

pouncs. doubts on this score, just propose some new governmental 

device such as the establishment of an intelligence test for voters. In the 
great majority of instances, your proposal will not be listened to and 
discussed on its merits. It will be met with the retort that such a thing 
would be un-American, undemocratic, a violation of the principle of 
human equality on which the nation was founded. That is to say, 
your proposal clashes with something in the set of principles which 
meike up the political phiIo.sophy of the average American. What are 
these principles? Sixteen of them will be enumerated, but this does not 
exhaust the entire list. 

First among the various fundamentals of the American political 
philosophy is a settled belief in the superiority of the republican form 
of government. On this point there is virtual unanimi ty 
among the American pieople. In European republics one 
can often find a group of people pei-sistently urging a 
change to a monarchical form of government. In* France, 
for example, there was a vociferous royalist faction through- 
out the entire republican period from 1871 to 1940. Mon- 
archical restoration also had its partisans during the period 
of the Weimar Republic in Germany (i9i9~i933), in 
republican Austria after the First World War as well as 
in Spain during more recent years. From time to time it 
appears in other European states where republican institutions are 
thought to be well established. But in the United States, there has 
been no royalist faction since the federal Constitution went into effect. 
The country has been at all times well united in its allegiance to re- 
publican ideals. 

But what docs the average American understand by a republican 
form of government? The essentials, as he understands them, arc a chief 
executive chosen by the people, either directly or through 
their representatives, and an elective lawmaking body. 
Most Americans do not look upon any government as 
republican in form unless the people elect and control both branches 
of it, executive and legislative. Where the legislature is composed of two 
branches, moreover, the popular control must extend to both branches. 
An hereditary chamlicr, even though it be secondary to the elective 
branch of the national legislature, is regarded by Americans as un- 
republican. 
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Consequently, the average American mind identifies a republican 
form of government with democracy. A monarchy, no matter what its 
character or limitations, seems difficult to reconcile with 

ITS lD£Nn* 

popular or democratic government in the New World ncAnoN 
mentality. Nevertheless, Great Britain, although a mon- 
archy, has a closer affinity with American republicanism 
than with the nominally republican governments which many other 
countries maintain. To overlook that fact is to let ourselves pass into the 
Ix)ndagc of terminology. It is a way of demonstrating how words and 
phrases have the power to muddle thought. The old-time classification 
of governments into monarchies and republics can perform little service 
nowadays except to mislead, because everyone knows that a government 
may be republican in fonn without giving the masses of people any 
substantial measure of control over it. That has been rep>eatedly demon- 
strated in some of the republics of Central and South America, as well 
as in Spain, Portugal, China, Turkey, and other countries which call 
themselves republics. On the other hand, a titular monau’chy may be 
thoroughly republican in all the true essentials of popular participation 
in government, as is the case wdth the various dominions of the British 
Commonwealth. The vital distinction is not between republics and 
monarchies, but between governments which conform to the democratic 
principle and those which do not. 

Conformance with the democratic principle requires that the popular 
will shall be made manifest by the action of all those who are politically 
competent. To put this in simpler form, it means govern- ^ ^ repre- 
ment under the “control of the jHioplc,” not the whole sentative 
people, but of those who ought to liavc the right to vote, “““cracy. 
Democracy is thus, to some extent, a matter of degree and raises the 
question of political competence. The United States was regarded as a 
democracy even when women were excluded from the electorate. 
Americans look upon Switzerland as a dcnvxrracy eilthough women are 
still excluded from voting privileges diere. A government is deemed to be 
democratic whenever its electoral basis is sufficiently broad to permit at 
each election a fair portrayal of the general will. Democracy may be 
cither representative, or direct, or it may lx: a combination of both. The 
American national democracy is representative. It functions wholly 
through elective and appointive officials. State and city governments 
in the United States are also representative for the most part, but in some 
cases they make provision for direct action on the part of the electorate 
by means of the initiative, referendum, and recall. To that extent they 
are direct, as well as representative democracies. 
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Government rests upon the consent of the governed. That proposition 
embodies an important article in the American political creed. The 
consent of the governed is attested by a written constitution 
which forms the basis of government. The purpose of a 
constitution is threefold: to set up a government, to endow 
it with powers, and to circumscribe it with limitations. A 
constitution determines what the governed have consented 
to let their government do. Hence, bot\L the national and the state con- 
stitutions of the United States guarantee the citis^ipn certain fundamental 
rights and endeavor to protect him against the abuse of political power. 
It is a consensus of opinion among Americans that such written guaran- 
tees are desirable, and even essential, to prevent the oppression of the 
few by the many; in other words, to preclude despotic action in individual 
cases under the guise of majority rule. The idea is that the people shall 
first agree with due deliberation upon the fundamentals, irrespective of 
specific cases, and then require that these shall be strictly observed by all 
the governing authorities without exception. 

Since a constitution is the supreme law, it follows that legal sovereignty 
is synonymous with the power to make and unmake the conjftilution. 

The legal sovereign is that authority which can enforce 
its will to the exclusion of all other wills. Offhand it is 
frequently said that sovereignty in the United States 
‘‘rests with the people.’’ This statement, while broadly accurate, is not 
sufficiently informative. Legal sovereignty, in the United States, is not 
vested in the hands of the people directly. The people, by majority vote, 
cannot change the national Constitution. Changes must be made 
through the elective representatives pf the people in one of the four 
ways which the Constitution prescribes. 

In the parlance of a constitutional lawyer, therefore, it is quite correct 
to say that there are no limits on the powders which may be exercised by 
a two-thirds majority in both Houses of Congress and a majority in both 
chambers of thirty-six state legislatures when they act in concurrence. 
But the action of Congress and of the state legislatures in thus amending 
the supreme law of the land is expressive of the popular will. These 
bodies are simply the agencies through which the will of the people is 
promulgated. Sovereignty does not, therefore, reside with them; it rests 
with the power which stands behind them and provides the momentum. 
Popular sovereignty does not cease to be real because it must function 
through designated channels. 

Yet there are limitations upon the sovereignty of the people. The form 
and spirit of a government are not entirely matters of human plan and 
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program, subject to no forces which are beyond the power of the elec- 
torate to control. Man’s unfettered will is not the sole determinant of 
political institutions. There must be laws which govern hu- 
man volition, for all nature is governed by law. Everything tio-vs 
in nature inclines to move in seasons, or in undulations, or 
in cycles. Day tuid night, winter and summer, seedtime and harvest, 
follow the course of the sun in the heavens; while prosperity and de- 
pression, conservatism and radicalism, courage and caution, follow each 
other with almost cyclic regularity. Surely there must be forces affecting 
and controlling the popular will in a universe which is everywhere else 
controlled ! 

‘‘Before the sea of human opinion, as on the shore of the ocean,” 
wrote Saintc-Bcuve, “I admire the ebb and flow. Who shall discover its 
law?” Wc speak of the unprcdictabilily of the popular will pouncAi, 
because no one has as yet discovered the laws wlxich mould determin- 
and control its course. Everyone knows, however, that 
geographic and cultural conditions have been influential factors in 
determining the course of political evolution in the past. Everyone also 
knows, or ought to know, that eras of economic depression have a 
profound influence in moulding the character of governments by forcing 
them to assume powers which the people would not have permitted 
them to acquire in normal times. And having once possessed themselves 
of emergency jurisdiction, all governments strive to retain it perma- 
nently. 

Systems of government, therefore, do not entirely dcjjend for their 
success or failure upon the wisdom of cither the governors or the 
governed. Many factors which are tx:yond human control operate to 
make the maintenance of popular government C2isy or diflicult. Geo- 
graphic isolation is one of them. It has helped nations to keep out of 
wars and thereby permitted orderly political development. So the say- 
ing that the people freely determine their form of government docs not 
always square with the truth. Sometimes the choice is (in part, at least) 
determined for them by circumstances. The people of a country do not 
choose, for example, whether they prefer to have a written or an un- 
written constitution. If an “unwritten” constitution has not been handed 
down to them from the ages, as in England, they have no alternative 
but to provide themselves with the other kind. So what we call popular 
sovereignty reduces itself in some instances to the determinism of time 
and place and circumstance. 

Americans, as a p>e.ople, have been traditionally afraid of concentrated 
political authority. This explains their steadfast belief in the principle 
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that power should be split up and divided around. First of all, it is 
divided between the nation and the states. The states have rights, and 
these rights must be respected by the national government. 
Similarly, the .states must leave the national government 
supreme within its own field. One must not interfere with 
the other. The supposed advantage of this arrzmgement is 
that it prevents any one government from becoming too 
strong. When the national Constitutiqp was framed, there was a wide- 
spread fear that it would become too powerful and ultimately trans- 
form the states into mere administrative divisions of the Union. This 
fear persisted for many years after 1787. Most of it has now passed 
away, although ardent champions of states’ rights still sound the tocsin 
from time to time. With virtual unanimity, the people of the United 
States remain convinced that power should continue to be divided 
between the state and national governments, but they are no longer 
afraid of shifting authority from the states to the nation, when the pub- 
lic interest seems to demand such transfers. 

In other words, the American philosophy of government retains its 
allegiance to federalism, but not to any particular brand of federalism. 
THE GROWING Every thoughtful American realizes, of course, that to 
CENTRAUZA- aboHsh the state governments and concentrate all govem- 
mental responsibility in Washington would involve ex- 
cessive centralization. The mechanism would break down of its own 
sheer weight. On the other hand, it is equally apparent that the 
scattering of too much power among the states is likely to cripple the 
national government’s endeavor to cope with nation-wide problems in 
an effective way. So the old line of demarcation between the two sets of 
governmental powers is being gradually moved upward. The country 
is drifting in that direction slowly but steadily. For good or ill we are 
relaxing the emphasis on federalism, state sovereignty, states’ rights, and 
local self-determination, in favor of nationalism,* nationtd policy, and 
centralized power. 

It is a widespread, although by no means an unanimous, popular 
belief in the United States that power should not only be divided 
. between the nation and the states, but that within each 

piuNGiPLE OF government one branch should serve as a check upon the 
CHECKS AND Other. It is in accordance with this principle of counterpoise 
that the American national and state governments are 
organized. The executive, legislative, and judicial branches are kept, 
to a large degree, separate and independent of each other. The Presi- 
dent’s veto serves as a check on Congress; the Senate’s authority to 
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confirm appointments and to ratify treaties is intended to serve as a 
limitation on the President; while the Supreme Court’s right to declare 
laws unconstitutional operates as a balance wheel for the elective 
branches of the government. The entire structure of American govern- 
ment, in fact, is based upon the idea that if a government is given free 
rein, it will become oppressive, and that if individued officeholders 
and officers arc given the opportunity, they will abuse their powers. 
They will go forward until they reach their limit, wherever it is. Hence, 
power should be an automatic counterpoise to power. Sometimes, per- 
haps, this check is too clfective, and delays tlie operations of govern- 
ment; but it is a measure of safety, and most Americans believe it a 
wise one in spite of its defects. 

Nevertheless, there are signs that the principle of checks and balamccs 
is beginning to lose its traditional popularity. The past few yezirs have 
seen legislative powers of vast and far-reaching conse- 
qucnce handed over by Congress to the President, with no losing 
such nation-wide chorus of popular protest as such action 
would have inspired a generation ago. The authority of the governors 
has similarly been growing at the expense of the state legi.slatures. In a 
word, the old balance is being disturbed, and the checks are being 
weakened. This is because the people seem to have lost, in large 
measure, their old-time fear of executive dictatorship. For the moment, 
at any rate, they are more interested in leadership than in deliberation, 
more concerned about having an efficient government than disturbed 
by the danger of not having a safe one. The American Republic is 
today the only great government which retains the principle of checks 
and balances. If the steady expansion of executive authority continues, 
it may not retain that distinction very long. 

Most despotisms have been created through the placing of rulers 
above the law. Laws are known and certain, while the will of a ruler 
is uneertain and subject to the vagaries of liuman nature. ^ v 
It cannot be foretold in advance. Therefore, it is a tradi- ernment or 
tion of American government that the laws should not laws, noi 
leave to executive discretion anything more than is 
absolutely essential. “A government of laws, not of men” is the way 
John Adams phrased it. Of course it is not possible to have a government 
of laws alone — because laws do not promulgate, or interpret, or 
enforce themselves. Action on the part of public officials is necessary for 
their just application. Action on the part of judicial officers is necessary 
in order that the laws may be interpreted and enforced. 

In some European countries, it is the practice to enact the laws in 
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general terms, leaving the details to be filled by executive orders. Such 
methods have hitherto been repugnant to the American philosophy of 
government because they bestow upon individual officers too much dis- 
cretion, and individual discretion opens the door to uncertainty, favor- 
itism, and injustice. Nevertheless, and in spite of the govemment-of-laws 
tradition, both the national and the state political systems in the United 
States have been moving steadily towards a government of men. Laws 
are being enacted in broad language, after the European fashion, leaving 
all details (and sometimes details of supreme consequence) to be supplied 
by the issue of executive orders or by the rulings of administrative boards. 
Executive and administrative latitude has been widening yezir by year. 
This is inevitable because the more complicated a civilization becomes, 
the more essential it is to broaden the range of official discretion. 

Meanwhile, the belief of the American people in a government of laws 
has resulted in an outpouring of legislation such as the world has never 
seen before. Faith in the remedial efficacy of law is more 
deeply rooted in the United States than in any other 
country. There are millions who seem to believe that their 
fellow men can be made rich or righteous, industrious or irftelligcnt, 
productive or patriotic, by the alchemy of statutes and ordinances. When 
the average citizen sees anything amiss, his first impulse is to suggest that 
“There ought to be a law — .” Hcnc®, there are laws and ordinances relat- 
ing to almost every detail of American life, from the length of freight 
trains to the brevity of bathing suits. But the zeal of the American 
democracy for the making of laws has been matched by a rather indiffer- 
ent success in enforcing them. The public imagination is slow to realize 
that when a law is enacted, the job is only half done, or less than half 
done. 

In Great Britain, the lawmaking body is supreme. It has the last word. 
In that country, the legislature is still officially known as “the high court 
of parliament.” It is both a supreme legislature and a 
supreme court, consequently there is nothing superior to an 
act of parliament. When a statute has been enacted by 
parliament and has received the royal assent — which has now become 
a mere fomudity — no court czui declare it unconstitutional. But in the 
United States, the national Constitution is superior to all lawmaking 
authority, whether in the nation or the .states, and the Supreme Court 
has assumed the function of nullifying any law which contravenes it. 
This right of the courts to examine into the constitutionality of all laws 
is an outstanding feature of American government. It arises from the fact 
that both the nation and the states have adopted written constitutions 
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which contain limitations up>on the powers of lawmaking bodies. Ob- 
viously, a written constitution would not be obeyed if there were no 
authority to enforce obedience, and the courts are the logical agencies df 
leged compulsion. Constitutions vdthout courts to compel their observ- 
ance would be mere scraps of paper. Hence, the doctrine erf judicial 
review has become an essentied cornerstone of the American political 
system. 

The objection is frequently raised that this practice of judicial review 
gives the courts too much authority. And if it were true that the Supreme 
Court could arbitrarily set aside national laws at its own discretion, this 
would assuredly constitute a species of judicial despotism. But no court 
ever nullifies a law for the mere reason that the judges consider it unwise 
or unreasonable. They declare a law invalid only when, in their judg- 
ment, it infringes some constitutional provision, and they exercise this 
power in accordance with a judicial procedure which is designed to 
afford safeguards against arbitrary action. One should remember that 
what the courts enforce is the popidar will as expressed in the law — the 
supreme law. They serve as the umpire between the conflicting claims 
of the nation and the stales. There is no way in which a federal system of 
government can be successfully operated without a judicial umpire, or, 
if there is, no one has ever discovered il. There mast be some high author- 
ity vested with the function of seeing that the rules are observed in the 
inevitable competition for power. 

Back in the eighteenth century, when the Coastitution of the United 
States was framed, privileged classes existed in most countries of conti- 
nental Europe. In France before the Great Revolution of ^ EquALirv 
1789, for example, the nobility and the clergy had all sorts before the 
of special rights and immunities. Even in England, there 
were certain special privileges which members of the peerage enjoyed by 
law. The founders of the j\merican political system took measures to 
forestall, so far as practicable, any such class discrimination in the 
United States. To the extent that the laws can prevent it, no class or 
creed or section in the United States lias any special privilege. They are 
equal before the law. 

It is true, of course, that people cannot be made equal in fact. Neither 
laws nor constitutions can avail to accomplish this. For it is the order of 
nature that human beings shall differ in physical strength, intelligence, 
industry, wealth, and general capacity. No ordinance of man, accord- 
ingly, can succeed in making all citizens equal, or keep them equal, in 
competence and resources. But a constitution can make them equally 
subject to the laws of the land and can place them equally within the 
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jurisdiction of the courts. That is what Thomas Jefferson probably had in 
mind when he wrote of equality as “the denial of every preeminence but 
that annexed to legal office, and particularly the denial of a preeminence 
by birth.” Equality, to the American mind, is a juristic concept, to be 
interpreted in connection with the democratic theory of equal justice and 
a square deal before the law. It is the declaration of an ideal, not a state 
of affairs. It is not something that exists, but something to be labored for. 

EquJility, in recent years, has been to some extent confused with 
security. Economic inequality, as represented in, the public imagination 
by capital on the one hand and labor on the other, is being 
widely regarded as a mainspring of economic insecurity. 
Accordingly, there are those who think that the poor cam 
be made rich by the simple device of making the rich poor. If that could 
be done, the world would have learned the art long ago, for it has tried 
the experiment many times. Economic equality, or anything approach- 
ing it, cannot be achieved except by the sacrifice of liberty. Political 
and legal equality, however, can exist, despite variations in economic 
status, provided the latter be not too wide. This proviso is important, for 
those who possess the wealth of a nation will rule it in the long run. A 
reasonably wide distribution of wealth and property is therefore a hostage 
for the protection of political and legal equality. 

The dogma of legal equality provides a groundwork for the jury 
system. The great majority of Americans regard the jury as an indis- 
pensable bulwark of civil liberty, although they appreciate 
BY ju^^ the fact that the system of trial by jury does not always 
operate satisfactorily — and indeed many of them try to 
avoid jury service. Nevertheless, even those who get themselves exempted 
from such service oppose all proposals to abandon or even restrict jury 
trials. Their intuition serves to tell them that the requirement of trial by 
jury is the most dependable of all formal safeguards against the abuse of 
governmental power. It gives every person the privilege of proving his 
innocence or establishing his civil rights before a group of his fellow 
citizens drawn by lot from among his own neighbors. Thus it makes legal 
equality real. Oppressive laws may be enacted by legislatures, but such 
laws cannot be enforced unless juries are willing to cooperate, which is 
another way of saying that oppressive laws cannot be enforced unless 
the people approve their enforcement. A jury is merely a small cross- 
section of the electorate and reflects the popular will with a good deal of 
fidelity. Hence, lawmakers must always keep in mind the fact that no 
statute can be made effective if juries believe its provisions to be un- 
reasonable or arbitrary. In a word, the jury system helps to keep law in 
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tune with public opinion. It provides a link between the judicial hier- 
archy and the electorate. 

The people of the United States have conunitted themselves to the 
principle that adult citizens of both sexes (with certain restrictions as to 
residence and literacy) shall be entitled to an equal vote at 
all elections. This is a relatively recent article in the political ^ 
creed of the American people, but it has come to stay. There fraoe and 
is no likelihood that the countrv will ever see a return to secret 

1 4 BALLOT • 

property qualifications or to manhood suffrage. On the 
contrary, it is not improbable that there may be an extension of the 
suffrage to persons under twenty-one years of age. In one state (Georgia) 
the minimum ^e for voting is now fixed at eighteen. Universal suffrage 
means that nearly half the total population is eligible to be enrolled as 
voters, which makes the American electorate the largest single electorate 
in the world. It is so large that only a portion of it really tmderstands most 
of the complicated issues which come up for decision at the polls. 

The electorate controls the government through the pressure of public 
opinion and by periodically using the ballot. It is an accepted principle 
in the United States that a voter shall have one vote only and that the 
ballot which he uses shall be a secret one. But it is not yet a generally 
accepted rule that the ballot shall be short, simple, and intelligible, as 
well as secret. The process of government has been protected against 
intimidation but not against electoral helplessness. Proportional repre- 
sentation, which made sueh striking progress in European countries 
after the close of the First World War, has as yet gained no considerable 
foothold in America. This is partly because political minorities in the 
United States do not urgently feci the need of it as a protection, and 
partly because the procedure used in counting the ballots under a pro- 
portional representation system is somewhat bewildering to the average 
citizen. The plan has been tried at municipal elections in a number of 
American cities during recent years; but some of these cities have dis- 
carded it after a trial. In any case, iJ is not adapted to use in national or 
state elections where only one candidate is usually chosen from each district. 

In some European countries, there is an “established” church, that is, 
a church which is officially recognized. This established religion some- 
times receives financial assistance for its churches or its noes- 
schools out of the public treasury. In a few instances, the tabushment 
connection is so close that the higher officials of the church 
are appointed (or their appointments are confirmed) by the national 
government. This is the case in England. All such interlocking of political 
and ecclesiastical organization is regarded by most Amerieans as detri- 
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mental to the best interests of church and state alike. Hence, a separation 
of the two has been maintained in the United States since the Revolution. 
The national Ckmstitution forbids any establishment of religion by action 
of Got^ress, or the passing of any law which limits the free exercise of 
religious belief, or which sets up any religious test for the holding of 
public office. The principle of religious toleration is thus embedded in 
the supreme law of the land and may not be infringed upon by any action 
of the nationEil authorities. Most of the state constitutions contain similar 
provisions eis a limitation upon the powers of th<^r legislatures. In these 
states no religious body may be given special privileges which are denied 
to other such bodies, and no public funds may be appropriated for sec> 
tarian purposes. 

There are two general methods of organizing the government of local 
co mmu n i ties. One is to maike all such governments uniform in plan and 
13 LOCAL place them under the control of the central authorities. 

sELF-oov- This was the arrangement in France during the Third 
BRNUENT. Republic (1870-1940). All communcs (that is, all villages, 
towns, and cities, with the exception of Paris) were given the same 
general framework of local government and then held under the rigid 
supervision of the national authorities. Local government in France thus 
resembled a pyramid with local authorities forming the base and the 
highest national authority forming the apex. 

The other method of organizing local government is to require no gen- 
eral uniformity, but to allow each county, town, or city to endow itself 
with whatever form of government it may see fit. Under this plan of 
unstandardized local oi^anization, every community is accorded a large 
measure of freedom in the administration of its own affairs. This concept 
of local self-determination gained its first general acceptance in England 
and was brought to America in colonial days. There it quickly gained a 
foothold in the Virginia county and the New England town, whence it 
spread throughout the entire country. 

The American philosophy of government still leans strongly toward 
this principle. It accepts, in general, the proposition that people should 
be allowed to administer their own local affairs in their own way. The 
presumption is against rigid supervision from above. But local self- 
determination must necessarily be limited by regulations made in the 
general interest, for no community lives by itself in these days of closened 
contact. Each comes into daily touch with other communities whose 
interests may be adversely affected by a misuse of local freedom. Con- 
flagrations and epidemics do not stop at town boundaries. Laxity in oae 
village or town may visit unmerited penalties upon its next-door neigh- 
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bors. For that reason each community cannot be permitted entire self- 
decision in the matter of protecting itself against fire or disease. Local 
home rule is a worthy ideal, and the burden of proof continues to be 
upon those who advocate a departure from it; but with the interlocking 
of mban communities, the obstacles to it are increasing. 

Although political parties are not mentioned at all in American 
constitutions, zmd are rarely mentioned in the laws, they ramify deeply 
into all the practical aspects of government and profoundly ^ 
influence the citizen’s attitude towards it. Parties originate ernmei^ by 
in the differences of opinion which necessarily arise concern- wutical 
ing political questions; but they secure their direction, and 
njost of their momentum, from economic issues. If all men had the same 
worldly interests, it would be difficult to maintain party organizations 
as we now have them. The desire to secure, or to preserve, economic 
advantages is a strong and continuing impetus to party strength. 

Americans as a whole believe in the two-party system, and most of 
them hold to the fiction that the two major parties reflect fundamental 
differences in the political convictions of the people. This, however, the 
major parties have ceased to do. Both of them arc now wholly dissociated 
from their original professions of political Ijelicf. Today they are mottled 
composites of opinion based on tradition, inheritance, race, religion, 
occupation, or locality. The English historian, Macaulay, once declared 
that the natural division of men lies between those who want to hold 
back and those who want to push forward; in other words, that all men 
are by nature reactionanes or progressives, conservatives or liberals. 
This is probably true, yet the major political parties have not followed 
any such line of cleavage in the L-'nited States. There are reactionaries 
in both of them, and progressives m both. The party label gives no clue 
to the wearer’s point of view. Hence the assumption that party govern- 
ment gives the voter a choice between alternatives is by no means well- 
founded in Americat. In the United States, the political issues do not 
create the parties, as in European countries: the parties create the issues, 
or seize upon popular ones as a means of getting into power. The 
American philosophy of two-party government does not square with the 
current actualities, for this reason, there are some who believe that there 
should be a realignment of parties, discarding the old traditions and 
establishing a new division based upon the national cleavage between 
conservatives and liberals. Logic would dictate .such action, no doubt, 
but logic does not have a domiijating influence in politics. Habit is a 
stronger determinant of political action, especially when it has been 
continued for several generations. 
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The social order which has traditionally existed in most countries of 
the world is known as economic individualism, or the capitalistic system, 
to distinguish it from the various forms of collectivist ot^an- 
ization, including national socialism and commimism. 
Under an individualistic social order, most of the property 
vrouAusu. ^ country belongs to individuals, or to groups of indi- 

viduals known as corporations; under a collectivist organization of 
society, the agencies of production and distribution belong to the com- 
munity — they are not owned by individuals or corporations, but by 
the whole people. Under the totalitarian systems of government which 
came into being in Italy and Germany between the two World Wars, 
private property and private enterprise were retained in form; but both 
were placed under so large a measure of governmental restraint that 
individual ownership became little more than a fiction. In Soviet Russia, 
operating under a communist system, “private” property was taken over 
by the state and only “personal” property was allowed to individuals. 
According to the Russian differentiation between these two terms, per- 
sonal property includes things which an individual acquires through his 
own earnings or savings for his own personal use — a home, ap auto- 
mobile, furnishings, even luxuries — all of which an individual is per- 
mitted to own. Private property, on the other hand, is assumed to mean 
factories, shops, rented houses, bonds, stocks, and all other property 
which can be “used to exploit the labor of others.” The distinction 
between personal and private property, however, cannot always be kept 
sharp and clear. 

Individualism and private property have always formed the basis of 
the social and economic organization in the United States. The whole 
mcoNsn- economic structure rests upon it, cuid our political phi- 

TUTioNAL losophy has adjusted itself to this arrangement. The national 

Constitution requires that no person shall be deprived of 
life, liberty, or property without due process of law. This sense of security, 
this assurance that what a man earns and saves shall be his own, not to 
be arbitrarily taken away from him for the benefit of others less in- 
dustrious or thrifty — this gueurantce has been the foundation of the 
American economic system since the beginning. 

But the right of private property has never been looked upon in 
America as an absolute right, a right which a man may use to the 
detriment of others. Rights of private ownership are 
subordinate to the public interest. The ownership of 
property by individuals can be justified only if the owners 
regard themselves as trustees for the common well-being. In earlier days 
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there was a strong presumption against any interference with private 
property or business, and the national tradition still tends that way; but 
during more recent years, the old sanctity of private ownership has been 
losing a good deal of its grip on the public imagination. The government, 
as the representative of the public interest, has been encroaching upon 
private iMx>perty and freedom of contract through the broader exercise 
of its taxing and police powers. 

The United States has been slowly swinging away from its extreme 
attachment to individualism and has been placing various erstwhile 
private enterprises under public control, but it has not yet gone nearly 
so far as the countries of continental Europe. Beuiking and the issue 
of securities have been brought under rigid governmental supervision; 
the same is true of the railroads, the public utilities, and the insurance 
companies. By the congressional legislation of recent years, an attempt 
has been made to establish a degree of control over the operations of 
agriculture and industry far exceeding anything previously known in the 
United States. This attempt bears witness to the gradual weakening of the 
old economic philosophy. 

Finally, it has been a cardinal principle of the American faith that the 
nation should avoid becoming involved in the vicissitudes of Europe by 
keeping clear of entangling alliances or even international 
understandings of any sort. On the other hand, it should 
stemd firm against any interference by European countries 
in the affairs of the Western Hemisphere. Not even the in- 
volvement of the United States in the First World War 
materially weakened the faith of the American people in 
this traditional policy. This was demonstrated when the 
country refrained from joining the League of Nations and refused to 
accept the protocol of the World Court. Towards the end of the 1930’s, 
even as war clouds once more gathered ominously on the international 
horizon, Congress passed neutrality IcgislaMon in the futile hope that, 
if a world struggle again occurred, tl.'* 1 Tnited States could keep out of it. 

Now that the nation Itas been given its second lesson, the people of the 
United States have come to realize the impossibility of remaining at 
peace while the rest of the world goes to war. The world has 
now become too small, and the United States too powerful, 
for any such hope to be realized. There is every indication, 
therefore, that the American philosophy with reference to foreign affairs 
will undergo a considerable change. Whatever we might desire the 
country’s course to be, if circumstances permitted, no thoughtful 
American can blink the grim fact that twice within a single genera- 
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CONSTITUTION OF THE UNITED STATES 


We the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings of liberty to ourselves and 
our posterity, do ordain and establish this Ginstitution for the United States of 
America. 


ARTICLE I 

SECTION I. All legislative powers herein granted shall be vested in a Con- 
gress of the United States, which shall consist of a Senate and House of Rept- 
resentatives. 

SECTION 2. I. The House of Representatives shall be composed of members 
chosen every second year by the people of the several States, and the electors 
in each State shall liave the qualifications requisite for electors the most 
numerous branch of the State Icgislatiue. 

2. No person shall be a representative who shall not have attained to the age 
of twenty-five years, and been seven years a citizen of the United States, and 
who shall not, when elected, be an inhabitant of that State in which he shall 
t)C chosen. 

3. Representatives and direct taxes ' shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, thite fifths of all other persons.* The actual enumeration 
gtiall be made within three years after the first meeting of the Ckingress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceed 
one for every thirty thousand, but each State shall have at least one representa- 
tive; and until such enumeration shall be made, the State of New Hampshire 

be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five. New York six. New Jersey four, 
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina 
five. South Carolina five, and Georgia three. 

* See the sixteenth amendment, btlow, p. 619. 

* Partly superseded by the fourteenth amendment, belm, p. 618. 
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4. When vacancies happen in the representation from any State, the ex* 
ecutivc authority thereof shall issue writs of election to fill such vacancies:/ 

5, The House of Representatives shall choose their speaker and other ofiicers; 
and shall have the sole power of impeachment. 

SECTION 3. I. The Senate of the United States shall be composed of two 
senators from each State, chosen by the legislature thereof, for six years; and 
each senator shall have one vote.^ 

2. Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally lis may be into three classes. The 
seats of the senators of the first class shall he vacated at the expiration of the 
second year, of the second class at the expiration of the fourth year, and of 
the third class at the expiration of the sixth year, so that one third may be 
chosen every second year; and if vacancies happen by resignation, or otherwise, 
during the recess of the legislature of any State, the executive thereof may 
make lemp)orary appointments until the next meeting of the legislature, which 
shall then fill such vacancies.^ 

3. No person shall be a senator who shall not have attained to the age of 
thirty years, and lx;en nine years a citizen of the United States, and who shall 
not, when elected, lie an inhabitant of that State for which he shall be chosen. 

4. The Vice President of the United States shall l)e President of the ^Senate, 
but shall have no vote, unless they be equally divided. 

5. The Senate shall choose their other officers, and also a president pro 
tempore^ in the absence of the Vice President, or when he shall exercise the office 
of President of the United States. 

6. The Senate shall have the sole power to try all impeachments. When 
sitting for that purpose, they shall be on oath or affirmation. When the Presi- 
dent of the United States is tried, the chief justice shall preside: and no person 
shall be convicted without the concurrence of two thirds of the members present. 

7. Judgment in cases of impeachment shall not extend further than to removal 

from office, and disqualification to hold and enjoy any office of honor, trust or 
profit under the United States: but the party convicted shall nevertheless be 
liable and subject to indictment, trial, judgment and punishment, according 
to law. * 

SECTION 4. i . The times, places, and manner of holding elections for senators 
and representatives, shall be prescribed in each State by the legislature thereof; 
but the Congress may at any time by law make or alter such regulations, except 
as to the places of choosing senators. 

2. The Congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December,^ unless they shall by law appoint a 
different day. 

SECTION 5. 1. Each House shall be the judge of the elections, returns and 
qualifications of its own members, and a majority of each shall constitute a 

^ Sec the seventeenth amendment, below, p. 620. 

* Ibid. * Sec the twentieth amendment, below^ p. 62a 
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quorum to do business; but a smaller number may adjourn from day to day, 
and may be authorized to compel the attendance of absent members, in such 
manner, and under such penalties as each House may provide. 

2. Each House may determine the rules of its proceedings, punish its members 
for disorderly behavior, and, with the concurrence of two thirds, expel a member, 

3. Each House shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may in their judgment require secrecy; 
and the yeas and nays of the memijers ot cither House on any question shall, 
at the desire of one fifth of those presdnt, he entered on the journal. 

4. Neither Hoase, during the session of Congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two Houses shall be sitting. 

SECTION 6. I . The senators and representatives shall receive a compensation 
for their services, to he ascertained by law, and paid out of the Treasury of the 
United States. They shall in all cases, except treason, felony and breach of the 
peace, be privileged from arrest during their attendance at the session of their 
respective Houses, and in going to and returning from the same; and for any 
speech or debate in cither House, they shall not be questioned in any other 
place. 

2. No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United States, 
which shall have teen created, or the emoluments whereof shall have teen 
increased during such time; and no person holding any office under the United 
States shall be a merater of either House during his continuance in office. 

SECTION 7. I. All bills for raising revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with amendments 
as on other bills. 

2, Every bill which shall have passed the House of Representatives and the 
Senate, shall, before it tecome a law, te presented to the President of the 
United States; if he approve he shall sign it, but if not he shall return it, with 
his objections to that House in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If after 
such reconsideration twc5 thirds of that House shall agree to pass the bill, it 
shall te sent, together with the objections, to the other House, by which it 
shall likewise te reconsidered, and if approved by two thirds of that House, 
it shall become a law. But in all such cases the votes of both Houses shall be 
determined by yeas and nays, and the names of the persons voting for and 
against the bill shall te entered on the journal of each House respectively. 
If any bUl shall not te returned by the President within ten days (Sundays 
excepted) after it shall have been presented to him, the same shall be a law; 
in like manner as if he had signed it, unless the Ckingress by their adjournment 
prevent its return, in which case it shall not be a law, 

3. Every order, resolution, or vote to which the concurrence of the Senate 
and House of Representatives may be necessary (except on a question of ad- 
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journment) shall be presented to the President of the United States; and before 
the same shall take effect, shall be approved by him, or being disapproved by 
him, shall be repassed by two thirds of the Senate and House of Representatives, 
according to the rules and limitations prescribed in the case of a bill, 

SECTION 8. I, The Congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common defense and 
general welfare of the United States; but all duties, imposts and excises shall be 
uniform throughout the United States; 

2. To borrow money on the credit ofthe United States; 

3. To regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes; 

4. To estaljlish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

5. To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures; 

6. To provide for the punishment of counterfeiting the securities and cur- 
rent coin of the United States; 

7. To establish post offices and post roads; 

8. To promote the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive right to their Respective 
writings and discoveries; 

9. To constitute tribunals inferior to the Supreme Court; 

10. To define and punish piracies and felonies committed on the high seas, 
and offenses against the law of nations; 

11. To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water; 

12. To raise and support armies, but no appropriation of money to that 
use shall be for a longer term than two years; 

13. To provide and maintain a navy; 

14. To make rules for the government and regulation of the land and naval 
forces; 

15. To provide for calling forth the militia to execute the laws of the Union, 

suppress insurrections and repel invasions; ' 

16. To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the States respectively the appointment of the officers, 
and the authority of training the militia according to the discipline prescribed 
by Congress; 

17. To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular States, and the 
acceptance of Congress, become the seat of the government of the United States, 
and to exercise like authority over all places purchased by the consent of the 
legislature of the State in which the same shall be, for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings; and 
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i8. To make all laws which shall be necessary 2uid proper for carrying into 
execution the foregoing powers, and all other powers vested by this Ginstitu- 
tkm in the government of the United States, or in any department or ofiicer 
thereoL 

SECTION 9. I. The migration or importation oS such persons as any of the 
States now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such importation, not exceeding ten doUars for 
each person. 

2. The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

3. No bill of attainder or ex post facto law sliall be passed. 

4. No capitation, or other direct, tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken.^ 

5. No tax or duty shall be laid on articles exported from any State. 

6. No preference shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another: nor shall vessels bound to, or 
from, one State be obliged to enter, clear, or pay duties in another. 

y. No money shall be drawn from the lrea.sury, but in consequence of ap- 
propriations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall lx; published from time to time. 

8. No title of nobility shall be granted by the United States: and no person 
holding any office of profit or trust under them, shall, without the consent of 
the Congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign State. 

stanoN 10. 1. No State sbnll enter into any treaty, alliance, or confedera- 
tion; grant letters of marque and reprisal; coin money; emit bills of credit; 
make anything but gold and silver coin a tender in payment of debts; pass 
any bill of attainder, ex post facto law, or law impairing the obligation of con- 
tracts, or grant any title of nobility. 

2. No State shall, wdthout the cona:nt of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necc.ssary for 
executing its inspection *laws: and the net produce of all duties and imposts 
laid by any State on imports or exports, shall be for the use of the treasury 
of the United States; and all such laws shall be subject to the revision and 
control of the Congress. 

3. No State shall, without the consent of Congress, lay any duty of tonnage, 
keep troops, or ships of war in time of peace, enter into any agreement or 
compact with another State, or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. 

^ Sec the sixteenth amendment, Mnv, p. 619. 
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ARTICLE II 

SEcnoN 1. 1. The executive power shall be vested in a Pkesident of the 
United States of America. He shall hold his office during the term of four 
years, and, together with the Vice President, chosen for the same term, be 
elected, as follows: 

2. Each State shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and rep- 
resentatives to which the State may be entitled in the Congress: but no sen- 
ator or representative, or person holding an office of trust or profit under the 
United States, shall be appointed an elector. 

^ The electors shall meet in their respective States, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same State 
with themselves. And they shall make a list of all the persons voted for, and of 
the number of votes for each; which list they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directed to the presi- 
dent of the Senate. The president of the Senate shall, in the presence of the 
Senate and House of Representatives, open all the certificates, and the votes 
shall then be counted. The person having the greatest number of votes shall be 
the President, if such number be a majority of the whole numlxjr of electors 
appointed; and if there be more than one who have such majority, and have an 
equal number of votes, then the House of Representatives shall immediately 
choose by ballot one of them for President; and if no jjerson have a majority, 
then firom the five highest on the list the said House shall in like manner choose 
the President. But in choosing the President, the votes shall be taken by States, 
tlie representation from each State having one vote; a quorum for this purpose 
shall consist of a member or members firom two thirds of the States, and a ma- 
jority of all the States shall l)e necessary to a choice. In every case, after the 
choice of the President, the person having the greatest number of votes of the 
electors shall be the Vice President. But if there should remain two or more 
who have equal votes, the Senate shall choose from them by ballot the Vice 
President.* 

3. The Congress may determine the time of chooskig the electors, and the 
day on which they shall give their votes; which day shall be the same through- 
out the United States. 

4. No person except a natural born citizen, or a citizen of the United States, 
at the time of the adoption of this Constitution, shall be eligible to the office 
of President; neither shall any person be eligible to that office w1k> shall not 
have attained to the age of thirty-five years, and been fourteen years a resident 
within the United States. 

5. In case of the removal of the President from office, or of his death, resig- 
nation, or inability to discharge the powers and duties of the said office, the 

^Thc following paragraph was in force only from 1788 to 1803. 

* Superseded ^ the twelfth amendment, below, p. 617. 
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same shall devolve on the Vice President, and the Congress may by law provide 
for the case of removal, death, resignation, or inability, both of the President 
and Vice President, declaring what officer shall then act as President, and 
such officer shall act accordingly, until the disability be removed, or a President 
shall be elected. 

6. The President shall, at stated times, receive for his services a compensa- 
tion, which shall neither be increased nor diminished during the period for 
which he shall have been elected, and he shall not receive within that period 
any other emolument from the United States, or any of them. 

7. Before he enter on the execution of his office, he shall take the following 
oath or affirmation: — do solemnly swear (or affirm) that I will faithfully 
execute the office of President of the United States, and will to the best of 
my ability, preserve, protect and defend the Constitution of the United 
States.” 

SECTION 2. I. The President shall be commander in chief of the army and 
navy of the United States, and of the militia of the several States, when called 
into the actual ser\dce of the United States; he may require the opinion, in 
writing, of the principal officer in each of the executive departments, upon any 
subject relating to the duties of their respective offices, and he shall have power 
to grant reprieves and pardons for offenses against the United States, except 
in cases of impeachment. 

2. He shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, judges of the Supreme 
Covirt, and all other officers of the United States, whose appointments are 
not herein otherwise provided for, and wliich shall Ijc established by law*: 
but the Congress may by law vest the appointment of such inferior officers, 
as they think proper, in the President alone, in the courts of law, or in the 
heads of departments. 

3. The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session. 

SECTION 3. He shall from time to time give to the Congress information of 
the state of the Union, and recommend to their consideration such measures 
as he shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both Houses, or either of them, and in case of disagreement between 
them with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shaU receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 

SECTION 4. The President, Vice President, and all civil officers of the United 
States, shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors. 
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ARTICXE III 

SECTION I. The judicial power of the United States diall be vested in one 
Supreme Court, and in such inferior courts as the Congress may from time 
to time ordain and establish. The judges, both of the Supreme and inferior 
courts, shall hold their offices during good behavior, and shall, at stated times, 
receive for their services, a compensation, which shall not be diminished during 
their continuance in office. 

SECTION 2. I . The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and treaties made, 
or which shall lie made, under their authority; — to all cases affecting ambas- 
sadors, other public ministers and consuls; — to all cases of admiralty and mari- 
time jurisdiction; — to controversies to which the United States shall be a party; 
— to controversies Ixjtween two or more States; — between a State and citizens 
of another State; * — between citizens of different States; — between citizens of 
the same State claiming lands under grants of different States, and Ijetween a 
State, or the citizens thereof, and foreign States, citizens or subjects, 

2. In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a State shall be party, the Supreme Court shall have orig- 
inal jurisdiction. In all the other cases before mentioned, the Supreme Court 
shall have appellate jurisdiction, both as to law and to fact, with such exceptions, 
and under such regulations as the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall l>e by jury; 
and such trial shall be held in the State where the said crimes shall have Ix^cn 
committed; but when not committed within any State, the trial shall he at 
such place or places as the Congress may by law have directed. 

SECTION 3. I. Treason against the United States, shall consist only in levying 
war against them, or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony of two witnesses 
to the same overt act, or on confession in open court. 

2. The Congress shall have power to declare the punishment of treason, but 
no attainder of treason sliall work corruption of blood, or forfeiture except 
during the life of the person attainted. 

ARTICLE IV 

SECTION I. Full faith and credit shall be given in each State to the public 
acts, records, and judicial proceedings of every other State. And the Congress 
may by general laws prescribe the manner in which such acts, records and pro- 
ceedings shall be proved, and the effect thereof. 

SECTION 2. I . The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several Slates. 

2. A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, shall on demand of the 

^ See the eleventh amendment, bdow^ p. 617. 
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executive authority of the State from which he fled, be delivered up to be re- 
moved to the State having jurisdiction of the crime. 

3. No person held to service or labor in one State, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but sh2Jl be delivered up on claim 
of the party to whom such service or labor may be due. 

SECTION 3. I. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the jurisdiction of any other 
State; nor any State be formed by thq junction of two or more States, without 
the consent of the legislatures of the States concerned as well as of the Congress. 

2. The Congress sliall have power to dispose of and make all needful rules 
and regulations respecting the territory or other proj[x:rty belonging to the 
United States; and nothing in tliis Constitution shall be so construed as to 
prejudice any claims of the United States, or of any particular State. 

SECTION 4. The United States shall guarantee to every State in this Union 
a republican form of government, and shall protect each of them against in- 
vasion; and on application of the legislature, or of the executive (when the legis- 
lature cannot be convened) against domestic violence. 

ARTICLE V 

•The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the 
legislatures of two thirds of the several States, shall call a con'^ention for pro- 
posing amendments which, in cither case, shall lx: valid to all intents and pur- 
poses, as part of this Constitution when ratified by the legislatures of three 
fourths of the several States, or by conventions in three fourths thereof, as the 
one or the other mode of ratification may lx proposed by the Congress; Provided 
that no amendment which may be made prior to the year one thousand eight 
hundred and eight shall in any manner a fleet the first and fourth clauses in the 
ninth section of the first article; and that no State, without its consent, shall be 
deprived of its equal suffrage in the Senate. 

ARTICLE VI 

SECTION I. All debts contracted and engagements entered into, before the 
adoption of this Constitution, shall be as \ aiid against the United States under 
this Constitution, as under the Confederation. 

SECTION 2. This Constitution, and the laws of the United States which shall 
be made in pursuance thereof; and all treaties made, or which shall be made, un- 
der the authority of the United States, shall be the supreme law of the land; 
and the Judges in every State shall be bound thereby, anything in the Constitu- 
tion or laws of any State to the contrary notwithstanding. 

SECTION 3. The senators and representatives before mentioned, and the mem- 
bers of the several State legislatures, and all executive and judicial officers, both 
of the United States and of the several States, shall be bound by oath or affir- 
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mation to support this Constitution; but no religious test shall ever be re** 
quired as a qudification to any office or public trust under the United States. 

ARTICLE VII 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying the same. 

Done in Convention by thb unanimous consent of the States present the seven- 
teenth day of September in the year of our Lord one thousand seven hundred 
and eighty-seven, and of the indepenflence of tb^ United States of America 
the twelfth. In witness whereof we have hereunto subscriljed our names. 

Go: Washington — 

Presidt. and Deputy from Virginia 


Articles in addition to, and amendment of, the Constitution of the United 

States of America, proposed by Congress, and ratified by the legislatures 

of the several States pursuant to the fifth article of the original Constitution. 

ARTICLE P 

Congress shall make no law respecting an estalDlishment of religiftn, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the p(',ople peaceably to sissemble, and to petition the 
government for a redress of grievances. 

ARTICLE II 

A well regulated militia, being necessary to the security of a free State, llic 
right of the people to keep and bear arms, shall not be infringed. 

ARTICLE III 

No soldier shall, in time of peace, be quartered in any house, without the 
consent of the owner, nor in time of war, but in a manner to be prescribed by 
law. * 

ARTICLE IV 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 

ARTICLE V 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 

* The first ten amendments adopted- in 1791. 
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in the land or naval forces, or in the militia, when in actual service in time of 
war or public danger; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use 
without just cconpensation. 

ARTICLE VI 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jufy of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the assistance of counsel 
for his defense. 

ARTICLE VII 

In suits at common law, where the value in controversy shall exceed twenty 
doll£irs, the right of trial by jury shall be preserved, and no fact tried by a 
jury sliall be otherwise reexamined in any court of the United States, than 
according to the rules of the common law. 

ARTICLE VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

ARTICLE IX 

The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people, 

ARTICLE X 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people. 

ARTICLF XP 

The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by citizens of another State, or by citizens or subjects of any 
foreign State. 

ARTICLE XII* 

The electors shall meet in their respective States, and vote by ballot for 
President and Vice President, one of whom, at least, shall not be an inhabitaht 


* Adopted in 1798. 


* Adopted in 1804. 
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of the same State with themselves; they shall name in their ballots the person 
voted for as President, and in distinct ballots, the person voted for as Vice 
President, and they shall make distinct lists of all persons voted for as Presi- 
dent and of all persons voted for as Vice President, and of the number of votes 
for each, which lists they shall sign and certify, and transmit sealed to the 
seat of the government of the United States, directed to the President of the 
Senate; — The President of the Senate shall, in the presence of the Senate 
and House of Representatives, open all the certificates and the votes shall 
then be counted; — The person having die greatest number of votes for Presi- 
dent, shall be the President, if such number be a majority of the whole num- 
ber of electors appointed; and if no person have such majority, then from the 
persons having the highest numbers not exceeding three on the list of those 
voted for as President, the House erf Representatives shall choose immediately, 
by ballot, the President. But in choosing the President, the votes shall be taken 
by States, the representation from each State having one vote; a quorum 
for this purpose shall consist of a member or mcml)ers from two thirds of the 
States, and a majority of all the States shall be necessary to a choice. And if 
the House of Representatives shall not choose a President whenever the right 
of choice shall devolve upon them, before the fourth day of March next following, 
then the Vice President shall act as President, as in the case of the death or other 
constitutional disability of the President. The person having the greatest number 
of votes as Vice President shall be the Vice President, if such number Idc a 
majority of the whole number of electors appointed, and if no person have a 
majority, then from the two highest numlx^rs on the list, the Senate shall choose 
the Vice President; a quorum for the purpose shall consist of two thirds of the 
whole number of Senators, and a majority of the whole number shall be neces- 
sary to a choice. But no person constitutionally ineligible to the office of Presi- 
dent shall be eligible to that of Vice President of the United States. 

ARTICLE XIIP 

SEcmoN I. Neither slavery nor involuntary servitude, except as punish- 
ment for crime whereof the party shaU have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

SECTION 2 . Congress shall have power to enforce this article by appropriate 
legislation. 

ARTICLE XIV* 

SECTION I. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the laws. 


* Adopted in 1865. 


* Adopted in 1868. 
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SECTION a. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice President of the United 
States, representatives in Congress, the executive and judicial officers of a 
State, or the members of the legislature thereof, is denied to any of the male 
inliabitants of such State, being twenty-one years of age, and citizens of the 
United States, or in any way abridged, except for participation in rebellion, 
or other crime, the basis of representation therein shall be reduced in the 
proportion which the numl^er of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in such State. 

SECTION 3. No person shall \ic a senator or representative in Congress, or 
elector of President and Vice President, or hold any office, civil or military, 
under the United States, or under any State, who, having previously taken an 
oath, as a memljer of Congress, or as an officer of the United States, or as a 
member of any State legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the enemicjs 
thereof. But Congress may by a vote of two thirds of each House, remove such 
disability. 

SECTION 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for serv- 
ices ill suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any State shall assuni':: or pay any debt or obli- 
gation incurred in aid of insurrection or rebellion against the United Slates, 
or any claim for the loss or emancipaiion of any slave; but all sucli debts, ob- 
ligations and claims shall be held illegal and void. 

SEcrnoN 5. The Congress shall have power to enforce, by appropriate leg- 
islation, the provisions of this article. 

ARTICLE XVI 

SEcmoN I. The right jof citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. 

SECTION 2. The Congress shall have power to enforce this article by ap- 
propriate legislation. 


ARTICLE XVI* 

The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration. 

* Adopted in 1870. 

* Passed July, 1909; proclaimed February 25, 1913, 
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ARTICLE XVII 1 

The Senate of the United States shall be composed of two senators from 
each State, elected by the people thereof, for six years; and each senator shall 
liave one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislature. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill such 
vacancies: Provided^ That the legislature qf any State may empower the execu- 
tive thereof to make temporary appointments until the people fill the vacancies 
by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term 
of any senator chosen before it Ix^comes valid as part of the Constitution* 

ARTICLE XVIII* 

SECTION I. After one year from the ratification of this article, the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation theicof from, the United States and all terri- 
tory subject to the jurisdiction thereof, for beverage purposes, is hereby pro- 
hibited. 

SECTION 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

SECTION 3. This article shall lx: inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of the several States, 
as provided in the Constitution, within seven years from the date of submission 
thereof to the States by the Congress. 

ARTICLE XIX 5 

SECTION I. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States, or by any State, on account of sex. 

SEtrrioN 2. Congress shall have power, by appropriate legislation, to enforce 
the provisions of this article. 


ARTICLE XX ^ 

SECTION 1 . The terms of the President and Vice President shall end at noon 
on the 20th day of January, and the terms of senators and representatives 
at noon on the 3d day of January, of the years in which such terms would 
have ended if this article had not been ratified; and the terms of their successors 
shall then begin. 

* Passed May, 1912, in lieu of paragraph one. Section 3, Article I, of the Constitution and 
so much of paragraph two of the same section as relates to the filling of vacancies; proclaimed 
May 31, 1913. 

’Proclaimed January 29, 1918. Repealed by the twenty-first amendment.. 

* Proclaimed August 26, 1920. 

* Proclaimed October 15, 1933. 
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SECTION 2 . The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall 
by law appoint a different day. 

SECTION 3. If at the time fixed for the beginning of the term of the Prea- 
dent, the President-elect shall have died, the Vice President-elect shall be- 
come President. If a President shall not have been chosen before the time 
fixed for the teginning of his term, or if the President-elect shall liave failed 
to qualify, then the Vice President-elect shall act as President until a President 
shall have qualified, and the Congrejis may by law provide for the case wherein 
neither a President-elect nor a Vice President-elect shall have qualified, declar- 
ing who shall then act as President, or the manner in which one who is to 
act shall Ije selected, and such person shall act accordingly until a President 
or Vice President shall have qualified. 

SECTION 4. The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and 
for the case of the death of any of the ptTSons from whom the Senate may 
choose a Vice President whenever the right of choice shall have devolved upon 
them. 

SECTION 5, Sections i and 2 shall take effect on the 15th day of October 
following the ratification of tliis article. 

SECTION 6. This article shall Ix'. inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven years from the dat'- of its submission. 

ARTICLE XXI * 

SECnON I. The eighteenth article of amendment to the Constitution of 
the United States is hereby repealed. 

SECTION 2. The transportation or importation into any state, territory, 
or possession of the Uni(f‘d States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

SECTION 3. This article shall l3e inoperative unless it shall have been ratified 
as an amendment to the Constitution by conventions in the several states, 
as provided in the Constitution, within seven years from the date of the sub- 
mission hereof to the Stales by the Congress. 

^ Proclaimed December 5, 1933* 
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